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PEEPAOE 


No One can better appreciate the fomidable task of preparing 
a practical and comprehensive treatise on the construction and 
interpretation of statutes than he, who has examined, even though 
l)ut casually, the myriad of reported cases, the numerous statutes, 
and the various secondary soinees of the law which pertain to our 
subject. This treatise, however, represents the consummation of an 
effort to produce such a treatise — a treatise not too voluminous 
nor too abbreviated but confined within the narrowest limits deemed 
practicable and wi'itteu without any attempt to be ultra-learned nor 
to startle or confuse by a new or unique method of treatment. In 
fact, the old and familiar orthodox method of treatment and classifi¬ 
cation has been substantially followed. More effort has been exerted 
to make the contents easily available than to treat the various prob¬ 
lems and canons of coiistriictiou abstractly. Indeed, it is not neces¬ 
sarily desirable, nor perhaps possible, to subdivide the law into 
separate and di.stinct subdivisions and to treat each abstractly, for 
the various principles and problems frequently interlock, depend 
upon, or grow out of each other. 

It may not he essential in a treatise primarily concerned with 
the construction and interpretation of statutes to treat such matters 
as the nature and source of statute law, the division and delegation 
of powers, the legislature and its procedure, the iiitiative and the 
referendum. Nevertheless, a treatment of these and other related 
subjects, even though only in a STimraary manner, provides the 
background or foundation for a lietter understanding of the nature 
of the many problems arising in this important field of law and 
gives a better perspective for the proper application of the various 
principles of statutory construction and interpretation. And, in 
addition, the incorporation of a rather detailed discussion of these 
related siilijects would seem to make the treatise more useful in 
that resort to other sources would not he necessary for a treatment 
of the basic law that pertains to one of such subjects. For these 
reasons, the subjects mentioned above and a number of others have 
been included herein, and those deemed of greatest importance dis¬ 
cussed in varying degrees of thoroughness, depending chiefly upon 
the closeness of their relationship to our principal thesis. 

Ill order to attain a greater degree of practicality, the general 
legal principles and the major exceptions thereto have been treated 
in the text, while, in most instances, the minor variations and pecu- 



liar holdings are usually placed in the foot-notes. Eealizing that 
new statutes are constantly confronting the courts, particular 
emphasis has been placed on the reasons back of the various prin¬ 
ciples and conflicting views, in order that their application may be 
made easier and a choice intelligently made where conflict exists. 
The judicial process of iuterpretation has also been treated in con¬ 
siderable detail, since ascertaining the legislative intent should be 
of more concern to the court than the locating of a precedent or a 
case perhaps applicable through analogy or similarity of facts. 
Many cases are quoted from—some old and others relatively recent 
depending upon which best serves the intended purpose — in an 
attempt to illustrate or explain the matter under discus,sion, and 
often simply to make available an excellent statement of the rule 
or principle applicable. 

Although this treatise has been written primarily for the prac¬ 
titioner, almost as much concern has been bad to producing a work 
which would he of value to the legislator. To be prepared for effec¬ 
tive service in the legislature, the legislator should know something 
not only about the separation and delegation of powers, i,he require¬ 
ments pertaining to the titles of statutes, the restrictions on local 
and special legislation, and the procedure connected with the enact¬ 
ment of laws, but should also have some understanding of the prin¬ 
ciples which the courts apply in the construction of statutes. Such 
knowledge would tend to make more certain that the court will lie 
able to ascertain the legislative intent, since the lawmakers would 
draft the law, knowing in advance what rules the court will apply 
and to what aids it will resort in its effort to ascertain the meaning 
of the statute and to make it effective. Besides, this knowledge, 
coupled with care in the drafting and enactment of legislation, will 
necessary tend to minimize ambiguities, make less frequent the need 
for judicial construction, in its technical sense, and save a consid¬ 
erable number of legislative acts from ultimate invalidity or in¬ 
effectiveness. 
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(’HAPTER I 

THE NATURE AND SOURCE OP STATUTE LAW 

§ 1. statute Defined. 

§ 2. Statute Law Defined. 

§ 3. Statutes Compared—Joint Resolutions—Ordinances, Etc. 

§ 4. Source of Statute Law—In General. 

§ 5. Federal Statutes. 

§ 6. State Statutes. 

§ 7. Territorial Enactments 

§1. Statute Defined,^—Except perhaps for aeademie pur¬ 
poses, a definition of the word "statute” has little value in this 
treatise. In general, it may be defined as an act of the legislature 
as an organized body.- It is the written will of the legislature 
expressed according to the form necessary to constitute it a law of 
the state,^ and rendered authentic by certain prescribed forms and 
solemnities.* It is an act of the legislature declaring, command¬ 
ing, or prohibiting something.® But the meaning of the word will 
naturally vary according to the connection in which it is used. For 
example, it may be used so as to iuelude every act legislative in 
character to which the state gives its sanction, whether such act 
be a constitutional provision, a law, aii ordinance, or an order,® It 
is also frequently used to designate laws enacted directly by the 
people through the initiative.''^ The word, however, so far as this 


lAlso see 1 Blackstone's Commentaries, 44, 1 Austin's Jurisprudence, 
§ 2, Dwarris, Statutes and Constitution, Cliapt, 1, pp. 35'38, and Statutes, 
59 Corpus Juris 521, § 1. 

2 State T Partlow, 91 N.C. 550, 49 Am.R. 852. 

3 Lane v Missoula County, 6 Mont. 473, 13 Pac. 136. It is tlie expres¬ 
sion of the putlic will. State v Silver Bow Refining Co., 78 Mont, 1, 252 
Pac. 301. 

4 Federal Trust Co. v East Hartford Fire Dist. (C.C.A—2ad) 283 
Fed. 95. 

gin re Van Tassel’s Will, 196 N.Y. S. 491, 119 Misc. Rep. 478. 
fi Williams v. Bruffy, 96 U-S. 176, 24 L.Ed. 716; New Orleans W^aterworks 
Co. V Louisiana Sugar Ret. Co,, 125 U-S- 18, 31 L.Ed 607, 8 S.Ct. 741; John 
P. King Mfg. Co. y Augusta, 277 U.S. 100, 72 L.Ed. 801, 48 S.Ct. 4S9; Sultan 
R. Co. V. Washington Dept, of Labor, 277 U.S. 135, 72 LEd. S20, 48 S.Ct. 505 
7 Baird v Burke County, 53 N.D. 140, 205 N.W. 17. For further treat¬ 
ment see infra Chapter VL § 47 et seq., The Initiative and Referendum. 
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tetwis roucenied, will refer either to a law passed direotly by 
lie legklature or to one enacted by the people at the jiolls by the 

initiatire. 

|2. Statute Law Defined.— "Statute Law” is a terna often used 
ffltmkngeably with the word "statute”.® Technically, the former 
tffffl k broader in its meaning j it not only iuclucles statute , as 
above defined,® but also the judicial interpretation and application 
of the eimctmeiit.i® In other words, "statute law” may be defined 
w the will of the state expressed hy tl\e legislature or by the 
people through the ]nitiatwe and expounded hy tlie eoni'ts. 

§3. Statutes Compared'®—Joint Resolutions—Ordinances, 
Kc.—Net every legislative act, however, has the dignity or signiL’i- 
eance of a statute. Resolutions constitute one exception of major 
importance. A resolution may be defined as a formal expression of 
the opinion or will of a public assembly adopted hy a vote;*'’’ it is 
merely a suggestion, or a -written direction, concurred iu liy the legis¬ 
lature and not submitted to the executive for his apinoval, and 
(wdimrily passed without the forms, solemnities and delays gc'uor- 
alPy required for the enactment of statutes.’® Resolutions of this 
nature, where passed by legislative bodies composed of two liranchcH 
or ho'uses, are usually referred to as joint resolutions, d'bey, 'too, 
are often used in this country for administrative pui'iioses of a local 


sRoUrbaclier t City of Jackson, 51 Miss. 735. 
® See 51, supra, 
n St. -WUlierlorce—L. 8. 


n See 51, note 3, supra. 

n State ei ret Evans v Stewart, 53 Mont. IS, 161 Pac, 309; Stale v 

Ericteon, 75 Mont. IS, 161 Pac. 309; Baird v Burke County, 53 N D 140 
2t)5 N.W. 17. ■ • I 


For further comparison and discussion, see SUtuLos, 25 U.GJj. U. 

30 m' 111 83 All. 944, Cape Girardeau 

Fottgeu, 30 Mo. Ap. 551; Comm. v. Bitner, 294 Pa. 549, 144 All. 733- Slate 

S0t r ^ Oi: cougroaa are 

«7;alsoseeno;emJ Anfo 

S.D,4«^irN,W,^73r50LlS 

MCape Girardeau y Peugeu, 30 Mo. A.p, 551 , 
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or temporary cliaraeter.^’ Even so, they constitute a form of legis¬ 
lation whereby rules are amiotinced for the guidance of the agents 
and servants of the government.^* 

Under the constitutions of some states, however, joint resolu¬ 
tions are recognized as the equivalent of duly enacted statutes,^” so 
that, when all constitutional requirements have been met, they are 
given the force and effect of larv. Where this situation exists, 
there is actually no real difference hetweeii a statute and a joint 
resolution, except for the manner of enactment.^* And even though 
such a resolution may not have the force and effect of laiv, never¬ 
theless it is an effective means of expressing the legislative will for 
administrative purposes and as such may be enforced.^^ But in 
some states, we find an attempt to distinguish joint resolutions from 
concurrent resolutions. Thus, in Kansas a joint resolution is said 
to pertain to business between the two houses of the legislature and 
must be acted upon liy both houses, while concurrent resolutions are 
used to express the will or sentiment of both houses and must also 
be acted upon by both houses.^^®' There would seem, however, lo 
be little necessity, or justification for making any distinction be¬ 
tween them. 


17 Coleman v Miller, 146 Kan. 390, 71 Pac. (2) 518; Swann v Buck, 40 
Miss. 268; Ex parte Hague, (N.J.) 144 Atl. 546 

IS Hawess v Wm. R. Trigg Co, 110 Va. 165, 66 S.E. 538. 

IS Mullan v State, 144 Cal. 578, 46 Pac. 670, 34 L.R.A, 262; Bnrritt v State 
Commrs., 120 III. 322, 11 N.E. 180, Coleman v Miller, 146 Kan, 390, 71 Pac. 
(2) 518; Olds v State Land Office, 134 Mich. 442, 8B N.W. 956, 96 N.W. 508; 
Swann v Buck, 40 Miss. 268 Also see note in 18 Anno. Cas, 707. 

20 Coleman v Miller, 146 Kan. 390, 71 Pac (2) 518; also see 14 Mich. 

5 B.J. 365, for attempt to distinguish a joint resolution from a bill. 

21 State V Bailey, 16 Ind. 46. 79 Am Dec. 405, St. Paul R. Co. v Brown, 24 
Minn. 517, In re Senate File No. 31, 25 Neb. 884, 41 N.W 981, State v Dahl, 

6 IM.D. 81, 68 N.W. 498, State v Knney, 56 Ohio St 721, 47 N.E. 569, State v 
Thorson, 9 S.D. 149, 68 N.W 202, 33 LR.A. 582, State v Delesdenier, 7 Tex. 
76. “A ‘resolution’ is merely a legislative expression of an opinion on some 
given matter or thing, while 'law' permanently directs and controls matters 
applying to persons or things in general. Ex Parte Hague. 104 N.J. Eqj. 
31, 144 Atl. 618. 

21a See Coleman v Miller, 146 Kan. 390, 71 Pac. (2) 518, where ratifica¬ 
tion of the child-labor amendment by the passage of a concurrent resolu¬ 
tion, was not a legislative act having the force of law so as to prevent 
the lieutenant governor from casting the deciding vote. 



4 


The Cl iNSTKucTios op Statutes 


§3 


The fiilluwiiig roiistitvites a typical concurrent resolution; 

'•I-irirSE CliNCT'RRENT RESOLUTION No. 14 

“A Concurrent Resolution memorializing the congress of 
the United States and the members from Kansas to oppose the 
prissatre of any hill which makes provision for an increase in 
the iiumljer of judges of the Supreme Court, 

‘' WHEREAvS, The president has submitted to the congress 
a pj'.jposal for a reorganization of the judicial department; and 

■■WHEREAS, 111 such proposal the number of judges of the 
supreme court may be increased by the will of the president 
throush the aiipoiutment of additional judges; now, therefore, 

"BE IT RESOLVED, by the House of Representatives of 
the State of Kansas, the Senate concurriug therein: 

“That the congress of the United States is hereby respect¬ 
fully requested to oppose any provision for an increase in the 
number of judges of the supreme court through the appoint¬ 
ment, at the discretion of the president, of additional judges. 
That the members of congress from Kansas are hereby respect¬ 
fully requested to vote against the 2 oassage of any bill which 
may include a provision for the increasing the number of judges 
of the supreme court. That the secretary of state is hereby 
authorized and directed to send copies of this resolution to the 
vice-president of the United States, the speaker of the House 
uf Representatives of the United States, and to each member oi 
the Kansas delegation lU Congress.”—Laws, 1937, Ch 389 
p. 637 


In a broad sense, a municipal ordinance is a statute.^" It is i 
regulation of a general and permanent nature enacted by the govern 
iiig body or council of a municipal corporation.^® It is a subordi 
iiate law, especially where the legislative authority of the municipal 
ity 1 .S derived from a legislative enactment,rather than, as i 
sometimes the ease, particularly with reference to the large citief 
I’lum the state constitution, Obviously, where the legislative powe 


--New Orleans Waterworks Co. v Louisiana Sugar Ref Co., 125 U.S. 1 
31 L.Ed. 607, S S.Ct. 741, joliu P. King Mfg. Co. v Augusta, 277 U.S. 10 
i2 L.E(1. 801. 4S S.Ct. 489, Rutherford v Swinli, 96 Tenn. 564, 35 S.W. 554. 
-'3Shaub V Lancaster City, 156 Pa. St. 362, 26 Atl. 1067. 21 LR.A. 691. 

24 Cruchfield v Bermudez Paving Co., 174 111 , 466, 61 N.E 652, 42 LR. 
347. 
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of tlu' iminicipabty is irriiuli-'l f<y a it> 

letrisiativa aats. wiTiiiii tha vciijn' '>f tlu* aiithstriiy •iraii'fK!, iir*- i-.* 
‘■uhoriiiiititi* ta o! tin* ]t':ri*iliitur*‘. In .mj. n^ent. 
evar. iiiiini'-'.jiiii nriliiiiun-i's must nnt (‘Muflict with tiu: (‘niistittitii-ii. 
ai>i], whrrf* the aiithurity tn ii'irislaii' is i|frivL'>l irimt tbt* Icitiskitun-, 
thoy Tinist lint funfiict \Mt!i ‘stanit'uy law.*'' So it is apjiaraut inuu 
th(> fareimim^ i!iM'Us-,iiiu tliiiT, uLiln an (inliiitiiMU* may in* tho r<‘'ult 
nf the PXHri-ise nf laaisiutivf- jHiwer iiy a politioal sulslivisiuu of the 
state, haviijy: all the fnri-e anJ euVet ut' law vvlthiii the iiuiits of tlie 
iiiiiriieipulity, it is imT a statute iu tiie funnarin and ordinary sens** 
nr u.sp of the term, and es)ipeial]y within its ineaniin; us treated in 
thi.s work.“® 

§ 4. Source of Statute Law—In General.— Statutes owe their 
existenee ordinarily tn an aet of that hraneh nf the ttoverinnent 
known as the legislature and whose fum-tions are leoishitive,-" Tliis 
power to enact law is ennferred uiion legislative Imdies in various 
WfLy.s, depending, of eonr.se. upon the form of governiuent estab¬ 
lished iu the partieular eoiintry involved.-' Perlinps .iuridieally. 
sovereignty rest.s in the goverumeiit.-''' although, in the final aiial- 


25 2 McQuillan, Mun. Corp., | 6S3. 

28 See §1, supra. And for a treatment of the iirinciplea ijertaining to 
the construction of ordinance.*:, see 2 McQuillan. Mun. Corp.. Chart 1*. 

22 Statutes, 59 Corpus Juris 523, i 9. See also Dreyei r Pease, 88 Fed. 978, 
affd. 176 IT.S. 6S1, 41 L.Ed. 637, 2e S.Ct. 1025; People v Iloth. 249 Hi. 532, 94 
N.E. 953; Schaake v Dolley, 85 Kan. 59S, lis Pac. SO; Merchants Exch, v 
Knott, 212 Mo. 616, 111 S.8V. 565; Smithberger v Banning (Neb.), 262 NW. 
492; Ford v New York Cent, 33 Ap. Dir. 474. 53 N.Y.S. 764; Darweger v 
Staata, 153 Mlac. 522, 275 N.Y.S. 394; In re Starr, 245 Ap.Dlv. 5, 280 N.Y.S. 
753. 

2 s Statutes, 59 Corpus Juris 523. | 9. 

2:1 ''The state from which law' emanates is juridically ultimate or sov¬ 
ereign, hut this sovereignty, which, in the last resort, is manifested by the 
use of successful physical power, is simply the power derived from the 
.social elements of which political society is inaterially comstltuted. There 
are limits in the scope of the factual power of political societies .... 
Essentially, a political society is a form of social compromise of many 
diverse and conflicting group interests .... While the state has suc¬ 
ceeded In gaining factual power, yet, in the last resort, it still remains in 
essence an organized compromise of conflicting group interests.’’ Kocurek, 
Intro, to Science of Law, | 31, pp. 115-6; also § 19. 
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ywj,, it mts iu tlie poople.®* They may consent that this so-vereignty 
lie fierck'il )/y the state, or they may confer or delegate it to the 
\fati‘: ill either event, tii be e.verci.sed liy one man or a group of men. 
Ill this I'liuiitry, the iieopk by the adoption of constitutions, have 
ereatfil legislatures upon wiiidi they have conferred the legislative 
pinver,^' Hut this power is divided and qualified; part is vested in 
the iVleriil eongreia and part in the state legislatures.'’" And, as 
we shall hereafter see,” there are numerous limitations upon the 
power. 


§ 5. Federal Statutes.—By virtue of provisioms of the federal 
I'liii.stitniioii, the law making power of the federal goreriiment is 
vested in a congress eonsistiiig of a senate and a house of repre- 
seiilafives.” Hut eungress has legislative power only in respect to 


3“ "The theory in our political system is, that the ultimate sovereignty 
is in the people, from whom spripg all legitimate authority, They created 
the naltonil government, and conferred upon it powers ot sovereignty over 
certain subjects Tpon these subjects, it is supreme, They haye also tre¬ 
ated state govermuenfs, upon which they ccniievred the remamliig powers 
ot sovereignty, so tar as they allow them to be exercised at nilDwarris, 
Slatules and Constitutions, Cbapt, II, pp. 63-64, "Although by their consti¬ 
tution, the people have delegated the exercise ol sovereign power to the 
several departments, they have not thereby divested themselves ot the sov¬ 
ereignty''-’ Cooley Const, him. Chapt. XVII, p. 1349. The power to change 
the constitution. National Prohibition cases, 263 U.S. 350, and the power of 
revolution. Wood's Appeal, 75 Pa. 59, substantiate the view that the people 
are soYcreigB. Of course, in the iinal analysis, generally a majority of the 
Wle or a majority of the voters, really exercise sovereignty. Stevenson, 
Mture aud Interrelalion oE Sovereiga States, 38 Am. Law Rev. 551, Briggs' 
Sovereignty and the Consent of the Governed, 35 Am L. Rev 49 Wicker- 
>hani. Confused Sovereignty. 11 III L.Rev, 225 


lli K ^ V Kniipp, 

3S1 iTfe' 835 ^ ^ Tutly, 19 Nev. 


(Iici ,-'rr ^ N.W. E. Co, V Puller 

b^Lh 

u /sM w r Hoke y TiS., 227 

U.S. ajg, 57 L.Ed. 523,33 i.Ct, 261, also U Ani.Jur, 5175 

3*808 infra, 5 u. 


** 17 S. Const, Art. 1 , § 1 , 
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those loiitters or srilgect.s euuineriited in the eoiistitiition.''*^ lu utlier 
■words, it has oiilv those legislative powers delegated to it; all those 
not delegated have been retained by the states.®" In its field, how¬ 
ever, its eiiactmenf.s are supreme and hiiidiiig on all the states and 
their iiihahitant.s ®' 

§ 6. State Statutes.—Under eoii.stitutional provisions, the Iegi.s- 
lative power of the several states is ve.sted in a state legislature 
composed ii.sually of two houses®^ — a senate and a house of repre- 
■sentative.s, or their equivalent,®” to he elected h}' the people, and in 
the suhordiiiate legi.slative bodies for minor governmental suhdivi- 
.sioiis such a.s cities and eoimtie.s.'"’ The power of the state to legis¬ 
late, however, is uot unlimited.** although statements .are sometimes 
broad enough to convey a contrary impres.sion Limitations, ex¬ 
pressed and implied, are imposed hy the .state constitution, the 
federal constitution and the treaties and aet.s of congress enacted 
under it.*® But regardless of these federal limitations, the .state 

as Carter v Carter Coal Co, 29S U.S. 278, SO LEd. 1160, 55 S.Ct. S55, 
Martin v Hunter's Lease, (U.S.) 1 Wheat. 304, 4 L.Ed. 97; Marbury v Madi¬ 
son, (U.S.) 1 Cranoh 137, 2 L.Ed. 60; U.S. v Dewitt (U.S.) 9 Wall. 41, 19 
LEd. 593; Gibbons v Ogden (U.S.) 9 Wheat. 1, 61 L.Ed. 23: Educational 
Films Co. V Ward, 282 U.S. 379, 75 L.Ed. 400, 51 S.Ct. 170. Also see 1 
Cooley, Const. Lim Chapt. V, p. 175. 

30 Cummins v State of Mo. (U.S.) 4 Wall. 277, 18 L.Ed. 356; Bignell v 
Cummins, 69 Mont. 294, 222 Pac. 797, 36 L.H.A. 634; U.S. Fidelity Co. v 
Bram-well, 108 Ore. 261, 217 Pac. 332. 32 A.L.H. 829. 

3"U.S Const. Art. 6. See also McCulloch v Maryland (U.S.) 4 Wheat. 
316, 4 L.Ed 579, Sanitary Dist. of Chicago v United States, 266 U.S. 405, 
69 L.Ed. 352, 45 S Ct. 176, Tennessee v Darns. 100 U.S. 257. 

3S Franklin Bridge Co. v Wood, 14 Ga. SO; People v Flagg, 46 N.Y. 401. 

By a recent constitutional amendment, in Nebraska, the bicameral 
legislature has been abolished and a unicameral legislature created. See 
Const, of Neb.. Art Ilf. Also note Ortield, L.B., Unicameral Legislature in 
Nebraska (1935) 34 Mich. L.Rev. 26-36, and Horowitz, S.D., and. Strahan, F., 
Unicameral Legislative System |1936) 10 Fla. L.J 239-43. And see infra, 
§ 28, note 4. 

■m Witter v Cook County, 356 III. 616,100 N.E. 148. 

ri For further discussion of the various limitations, see § 11, intra 

■m Ciiy of Chicago v Murphy, 313 III. 98, 114 N.E. 802; Connell v State, 
196 Ind, 421, 144 N.E. 882, reh. den 196 Ind. 421. 148 N.E. 407; Sears v Cot¬ 
trell, 5 Mich. 255; Donnell v State, 48 Miss. 679; Blair v Ridgely, 41 Mo. 63; 
State V Summers, 33 S.D. 40. 144 N.W. 730, 50 L.R.A. (n.s ) 206; Terrell v 
Middleton (Tex.) 187 S W. 367; Litchmaii v Shannon, 90 Wash. 186, 155 Pac. 
783. 
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s 

is supreme in its tnvn particular sphere,-which, after 
all. is an extensive one. 

§7. Territorial Enactments.-**—^Territorial legislation, so far 
as the Vnitefl State-s is concerned, does not now occupy the impor¬ 
tant position it formerly did. This has heeii due to the gradual 
disappearance of territories as sueh. Consequently, there is little 
iiceil for anything except a .sninniary treatment of the subject here. 

It was early recognized *'* that the territories -were subject to 
the legislative authority of congress,-**’ by reasoning that since a 
territory is not within the jurisdiction of any particular state, it is 
therefore ivithin the jurisdiction of the federal government, or 
heeau.se the right to govern is the inevitable consequence of the 
right to acquire territory.*' At any rate, congress has full and com¬ 
plete lpgi.slative authority over the territories.*® It may exercise 
this authority directly, or it may be delegated to designated agen¬ 
cies,*-'’ Sueh a delegation is la-wTul, for, while congress may not 
delegate its general powers of legislation on sidijects affecting the 
whole people, it may. iu respect to any designated district or terri¬ 
tory outside all the .states and therefore not within any state’s abso¬ 
lute control, create a local legislative body and vest it with legis¬ 
lative power.°° And the validity of the enactments of a territorial 


«Gibbons V Ogden (U.S.) 9 Wheat 1, 6 L.Ed. 23; Cohens v Virginia 
(U.S.) 6 Wheat 264, 5 LEd. 257; AWeman v Booth (U.S.) 21 Ho-w-, 506, 16 
L-Ed, 169; Tenn. t Davis, 100 U.S. 251, 25 L.Ed. 648; Ex pai'Le Siebolfl, 100 
U.S. 371, 25 L.Ed. 717; Donnell v State, 43 Miss. 679. 

« See also Max Farrand-The Legislation ot Congress for the Govern¬ 
ment of the Organized Territories of the United States, 1789-1895 (1896). 

« American Ins. Co. v Canter (U.S.) 1 Pet, 511, 7 L.Ed, 242 Also see 
Dred Scott v Sanford (U.S.) 19 How 445, 15 L.Ed. 691. 

-!'■ First National Bank v "i'ankton, 101 U.S. 129, 25 L.Ed 1046. 

American Ins. Co. v Canter (U.S.) 1 Pet 511, 7 L.Ed 242; Dred Scott 
V Sanford (U.S.) 19 How. 445,15 L.Ed. 691. 


«Dred Scott v Sanford (U.S.) 19 How, 445, 15 LEd 691. 

43U.S V Heinzen, 206 U.S. 370. 51 L.Ed 109S, 27 S.Ct 742; see also 

m U s" ^'2; Cope v Cope, 

T ’ n ’ ^ ^ ^^'5, 63 Pac, 

S6/ , Territory v 0 Connor, 5 Dak. 397. 41 N.W 746, 3 L R A. 355 

^ ^4 S.Ct. SOI; McCormick v 

Western Lnion Tel, Co. (C.C A,-8th) 79 Fed. 449, 3S L.R.A. 684, 
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legislature depends upon a grant of legislative power from congress 
and conformance to the ccinstitiition of the Fnited States,''' Cut, so 
far as the territories are concerned, the eoii.stitiitiou is divided into 
two parts: the fundamental and the formal. Only the former cmn 
trols the federal authorities in the government of the territories, 
and the Supreme Court will determine when specific eases arise 
what parts are fimdaniental and what parts are only formal,®' And 
where congrc,ssional legislation conflicts with the acts of the legisla¬ 
ture of the territory, the former will prevail,®® No conflict, how¬ 
ever, will be presumed.®^ Moreover, congress lia,s the plenary power 
to annul the legi,slative acts of the territorial legislature inde¬ 
pendently of .statute ®'' 

rUBx parte Wilson, 114 U.S, 429, 29 L.Ed. S9, 5 SCt. 935; Alorinon 
Churcli T U.S„ 138 U.S, 1,34 L.Ed. iiS, 10 S.Ct 792; Cope v Cope, 137 U.S. 
682,34 LEd. 832,11 S.Ct. 222; Stevenson v Moody, 2 Idaho 260,12 Pac. 902; 
TeiTitory v Guyott, 9 Mont, 46, 22 Pac. 134. With reference to the consti¬ 
tution particularly, see Territory v Blomherg, 2 Anz. 204, 11 Pac. 671, and 
Territory v Daniels, 6 Utah 288,22 Pac 159,5 L.R.A. 44-i, 

j^See Downs v Bidwell, 182 U.S, 244, Dooley v U.S., 183 U.S. 197; Dorr 
V U.S., 195 U.S. 138. 49 L.Ed. 128,24 S.Ct. 801; LeLima v Bidwell, 182 U.S, 
540. Also see Beard, Readings in Am Govt, and Politics tSrd Ed.) p 375 
S3 Wright v Ynchausti & Co., 272 U.S. 640, 17 S.Ct. 229,71 L,Ed. 454. 
■WKitawaga v Shipman, 54 Fed, (2) 313 
6a Hammons v Watkins, 33 Ariz. 76, 262 Pac. 616. 



OHAPTER 11 

LEGISLATIVE POWEE-GENERALLY 

! 5 ^;v^!I^aratl^>Il of Powers—In General 
I :) Origin and History of the Triparte Theory. 

51'< The Theory in Practice. 

5 U. Scarce, Extent and Limitations of Legislative Power—In General. 
1 12 The Common Law. 
i 12. The Judiciary, Generally, 
f 11. The pLiile'lIaklng Power of the Courts. 


§8. Separation of Powers—In General.^—It is a liasie^ and 
anderlTintf principle uf constitutional government in the United 
that a!! governmeutal powers shall be divided into three 
dpjmrtmfiLts - the legislative, the executive, and the judicial.^ Coii- 
siderahle care has obviously been taken m the wording of most 
.•un^iituti<lnal provisions, federal* as well as state, to commit the 
IcKislativp, the executive, and the .jndieial functions to the appro¬ 
priate department and to forhid any eueroaehmeiit by one upon 
.■mother in the exercise of their re.spective powers. It should be 
noted, however, that so far as the federal constitution is concerned, 
It contains no express provision prohibiting the officers of one 
-lepfirtmeiit from exercising functions properly belonging to an- 


III Ciupt 

III. ine Delegation of Legislative Power. ^ 

. 1 . ™, ."«2'rrii:vrr:i 

^ovvrnmental mechaniem. Its object is basic and vitm- . 
ernment of Fhlli.pme Wands, 277 U S l)i9 2 1 n! \ ^ 

mingling of these essentially different powers 'of 
hands *' O’Donoghne v E 3 ■’co n e - t m the same 

tn-n . u LEd 135B, 53 S.Ct. 740. 

Donoghue v U S u ^ ^r, , -rw, 

V L.™ch. 92 Co, 0 .103.13 Paf 740; Denver 

221. 179 N.E, 39S, 80 ALH SM- In've n ^ 

1"*'* XE. 723. 81 A.L.Il. 1059- 279 Mass. 607, 

5S A.L.R, 706; Searle v Yensen. US Neb Ssf’2^6 NW' 

imtM In 3 A,1..R. 151 and 69 A.L.R. 266. ” 

H'.S. Const, Art. l.|l, Alt. 11 . 
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other. The iiihibitioii arises by implication.^ But, on the other hiind, 
many of the state constitutions go so far as to provide specifically 
that neither department shall exercise any powers belonging to 
either of the others,*' Soine provide that no officer of one depart¬ 
ment shall exercise any powers belonging to either nf the others, 
except in the instances eximessly directed and permitted hy the 
constitution.' And so far as .any state is eoiicerned, all govern¬ 
mental powers might he eommingled without violating the Federal 
Constitution.® 

§ 9. Origin and History of the Triparte Theory.®—This triparte 
theory of the separation of governmental powers, at the time of its 
adoption in America, was not new.’" Aristotle had noted 
Montesquieu had declared it to be essenti.al to civil liberty,^’ and the 
theory was made familiar to the framers of the early American con¬ 
stitutions, including the federal eoustitution of 1787, liy his great 
treatise.^® Loeke also had his inflneiice.^* Blackstone and the 
constitution makers regarded it as a most admirable feature of 

5 Ex parte Lasswell, 1 Cal. Ap (2) 183, 36 Pac. (2) 678; Portland v 
Bangor, 65 Me. 120; Ex Parte Grossman, 267 U.S. S7. 

cSee Const. Law, 12 Corpus Juris 803, for pertinent constitutional cita¬ 
tions. 

■F Louisville R. Co. v Greenbrier Distillery Co,, 170 Ky., 775, 187 S.W 
296; In re Brinckwirth's Estate, 268 Mo. 86, 186 S.W. 1048. 

s Winchester, etc., R. R. v. Comm., 106 Va. 264, 55 S.E. 692. Also see 
Forsythe v Hammond, 166 U.S, 506. Similarly, the constitutional division 
of government into the three departments does not apply to municipal gov¬ 
ernments. Sarlls V State, 201 Ind. 88, 166 N.E 270, 67 A.L.R 718; State v 
Truder, 35 N.M. 49, 289 Pac. 594. 

oSee also Beard—American Government and Politics l3i'd Ed.), pp. 
152-55. 

10For general history, see State ex rel Patterson v Bates, 96 Minn. 110, 
104 N.W. 709. 

11 Politics, hk. 6, Chapt. XI, § 1, 

12 For quotation from Montesquieu, see Western Union Tel. Co. y Myatt, 
98 Fed, 335, 348. 

13 Esprit des Lois. Also see Richardson v i'oung, 122 Tenn. 471, 125 
S.W. 664. 

14 Sharp, The Classical Am. Doctrine of the Separation of Powers 2 
P.Chi L.Rev. 385. 

151 Blackstone, Commentaries, 269. 

10 The Federalist, No. 47. 
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rlie EnsIiNh eonstitution. althongli actually sueli a separation of 
flowers did not exist under that constitution.^' The theory appar¬ 
ently was first practically applied in America.^® Under the colonial 
system of Virginia, where the judge,s sat in the legislature, the bill 

rights of 1T7H provided “that the legislative and executive 
fsTwera of the state should be separate and distinct from the judi- 
riary”,*® This distributive clause ivith variations wa-s afterward.s 
inserted in other early .slate constitutions and later adopted by 
many of the new states. Today, with only a few exceptions,all of 
the state constitutions contain a provision of this character pro¬ 
viding for the separation of the powers of government into the 
three departments.-^ ^tnd oliviously the purpose of separating 
governmeiital power.? was to protect the social interest in our per¬ 
sonal liberty and our political institutions. It was intended as a 
check on the tjwanny of either division, lest some powerful person 
might overthrow the government and destroy personal liberty, by 
obtaining complete control of all govemniental ageiicies.^^ 

§ 10. The Theory in Practice.—The triparte theory of the sepa¬ 
ration of governmental powers has been suliject to considerable 
criticism by some political seientists.^^ They claim that such power 
can only lie divided into two parts —the policy forming and the 
administrative. Moreover, in actual practice, the theory has never 


17 Baghot, English Const., Chapt. 8; Story, Const,, § 528: also see Brown 
The Law ot England During the Period of the Commonwealth, 6 Ind. L.L 

E59. ' 

18 Kilbonrn v Thompson, 103 U.S. 168, 26 LEd. 377, 
i»The Federalist, Nos. -17 and 49. 

coKanaa.s, North Dakota, Ohio, Pennsylvania, Washington, and Wiscoii- 
^*'in, appaiently, constitute the exceptions 

.or. § 235, note 7, lor citation to the 

"TwTiTv ®uch states, also see Dodd, State Government 

fora ha) 5S. 

-- See Western Union v Myalt, 98 Fed 336 

m hJ 'I, '' statement, and because It 

wv coleret ® "t.ply it with henefmial results in the formation of 

ling aM m -“ Montesaulen's rea- 

‘^'^thorities were diffein7ro“ 

CrOOdnOH', Come. Adm Taw 9ft 91 ai« « tnu-cieuL puwBiS. 
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l)eeii entirely true.^^ Even tlie courts have recognized that the sepa¬ 
ration of governmental powers into three departments is far from 
complete and that the lines of demarcation are often vague and 
indefinite.^^ An analysis will reveal that each of the three depart¬ 
ments frequently exercises certain porvers which are not strictly 
within its province,*•* especially if the triparte theory is rigidly 
applied, For instance, the executive shares the legislative power 
when he uses the veto,’^ and the judicial power in passing on 
claims.”® The legislature exercises executive power in making ap¬ 
pointments and the judicial power in paying and adjusting 
claims,®^ or in granting divorces,®- or inflicting punishment for con¬ 
tempt.®® Even the court.s u.se legislative pow'er in rendering deci¬ 
sions which modify existing law.®* It is, therefore, apparent that 
the division of governmental powers into the legislative, the execu¬ 
tive, and the judicial, is an abstract and general division and proh- 
ahly wms never intended to he strictly adhered to in actual opera¬ 
tion.®® Nor does it mean, from a practical standpoint, that they 
must remain completely separate and distinct with no connecting 


^•iror an analytical discussion of this theory of government, see 
Kocourek, Intro to Science of Law, §§ 26, 27, 28, 28 and 30. 

23 Den v Hohoken Land Co. (U.S.) 18 How. 272, 15 L.Ed. 372; Chicago 
& N.W, R, Co. V Dey, 35 Fed. 866, 1 L.R.A. 744; Baltimore v State, 15 Md. 
376; Jonason v Crcsley, 92 Minn. 176, 99 N.W. 636; State v Cir. Judge, 56 
N.J.L. 585, 1 L.R.A 86; Brown v Tui-ner, 70 N.C. 93; Richardson v Young, 
122 Tenn. 471,126 S.W. 664; State v Pub. Serv. Comm. (Wash.) 162 Pac. 523. 

20Kocurek, Intro, to Science of Law, §26. Also see Fox v McDonald, 
101 Ala. 51, 13 So. 416, 21 L.R.A. 529; Cooper v Telfair, 4 Dali. (U.S.) 14, 1 
L.Ed. 721. 

See in re Opinion of Court, 23 Fla. 297, 6 So 925. 

2S Watkins v Holman (U.S.) 16 Pet. 25, 10 L.Ed. 873. 

20 Baltimore v State, 15 Md. 376. 

30 Dickens v Carr, S4 Mo. 658; In re Senate Bill, 21 Colo. 69, 39 Pac. 1088. 

31 Watkins v Holman (U.S.) 16 Pet 25, 10 L.Ed 873. 

32 Maynard v Hill, 125 U.S. 190. However, on this matter, there is a 
difference of opinion, although the prevalhng vieiv is in accord with the 
above text. For further treatment, see Cooley, Const. Lim Chapt. V, pp. 
208-213. 

33 Anderson v Dunn, 6 Wheat. (U.S.) 204; In re Chapman, 166 U.S. 661. 

34 See 9 Law Quart. Rev. 106 (1893). 

35 Ex parte Grossman, 267 U.S. 87, 69 L.Ed. 527, 45 S.Ct. 332, State v 
Duval County, 76 Fla. 180, 79 So. 692; Brown v Turner, 70 N.C. 93; also see 
People v Kelly, 347 III. 221, 179 N.E. 898, 80 A.L.H. 890; State v Schumaker, 
200 Ind, 716. 164 N.E. 408; Sabre v Rutland R. Co., 86 Vt. 347, 85 Atl, 693; 
Re Hull, 163 Minn. 439, 204 N.W. 534, 49 A.L.R. 320. 
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link.®* All three departinent.s derive llieir authority from the same 
source,®' and, although their powers differ, they represent the sov¬ 
ereignty ill equal degree.®* They are co-ordinate departments of 
the government, and as such are politically eoniiected.'’® They are 
mutually dependent and could not exist without the assistance oE 
eacdi other, for one makes the laws, another executes them, cand the 
other expounds them Yet, the functions and the powers are not 
blended,®® although sometimes the powers theoretically helougiiig 
to one department are exercised by another either at the express 
direction of law®® or incidentally as a means of exercising the 
power properly within its own domain.®® Each department must 
perform the duties assigned to it, and should not exercise those 
power.s properly belonging to either of the otlier departmeuls.®® 
And the powers properly belongmg to each department are to lie 
determined by a consideration of the language and intent of the 
constitution, together with history, the nature of powers, limita¬ 
tions, and pur])ose.s of governments.®® 


Story, Const. § 525. 

3'State ex rel Mueller v Thompson, 149 Wis. 4S8, 137 N.W 20, 

_ as People v Brady, 275 III. 26,114 N.E. 25; In re Simms, 54 Kan. 1, 37 Pac. 
135, 25 L.R,A. 110; Albright v Fisher, 164 Mo. 56, 64 S.W. 106, Morns v 
Taylor, 70 W.Va. 618, 74 S.E. 872. 

Brown v Turner, 70 N.C. 93; Hale v State, 55 Ohio St. 210, JB NE. 
199, 36 L.H.A. 254; State T Cannon, 206 Ws. 374, 240 N.W, 441, And the 
extent and character of assistance by one branch of another must bo fixed 
according to common sense and inherent necessities of govevnmcutfil co- 

^ 276 U,S, 394, 72 h Ed 624, 43 


-10For a good discussion of this text, see Const Law, 6 RC L 5 IJIi II 
Ara.Jur., § 183. ' * ® 

■Instate V Clapp, 50 Minn, 239, 52 NW. 655 

manlulrrs Hol- 

So 114 ^ ''' JaclcBonville (Fla.) 1,33 

Woodhult. 25 Mich. 99- Taylor t Place 4 r i nu a , ' ® 

Jr.. & Co. V r.S., 276 U.S. 4 72 L Ed 24 48 S Ct 3 ^ 

55 Colo, 24, 129 Pac. 220. ' ' 

wParks V Libby-Owens-Ford Glass Co, 360 III 130 195 nf a, 
see Coleman V Miller, 146 Kan. 390 71 Par ( 9 ^ 5 i« o ^ 

Ky. 473, 28 S.W. ( 2 ) 745 . ’ ^ Jolmson, 231 

®® Florida Motor Lines v Railroad Comi-s, 100 Fla. 538. 129 So, S76. 
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§ 11. Source, Extent and Limitations of Legislative Power— 
In General.—As has already been stated, the legislative power of 
the United States has been ve.steil in eoiigre,ss and the legislative 
power of the states ve.sted in their re.speetive legi.slatnres.^® Usually, 
thi.s power is granted in broad and general terins.'^’' It is not defined 
but is distributed liy name.’-*® (lenerally, it may be described as the 
power to make, alter, amend and repeal laws,'*'’ or, more concisely, 
to legislate; but it also includes such powers as may he necessary 
to carry the constitution into effect.®*’ Frequently, in order to deter¬ 
mine it.s scope and limit, resort mmst lie had to the intrinsic nature 
of the power, as well as to its history.®* 

Ent constitutional provisions may prohibit the legislature from 
exercising powers clearly legislative in character ®' or may reserve 
them for the people to be exercised directly by them through the 
initiative and referendum.®® Legislative power may also he suhjeet 


See § 6, supra. 

40 See § 6, supra. 

4T State V Duval County, 76 Fla. 180, 79 So. 692, Also see Ex parte 
Laaswell, 1 Cal. Ap. (2) 183, 36 Pac. (2) 678. 

48 Ilieliarclson v Young, 122 Tenn. 171, 125 S.W. 664 Also see note 47, 

ibid. 

4nMUcheU v Lowdeii, 2S8 III. 327, 123 N.W. 566, State v Denny, 118 Ind. 
382, 2] N.E, 252; Ellingliam v Dyo, 178 Ind. 336, 99 N.E 1, Harslia r Detroit, 
261 Mich, 5SG, 246 N.W. 849, 90 A,L,R. 853; State v Armstead, 103 Miss, 790, 
GO So. 778; Todd v Reynolds (Mo.) 199 S.W 173, State v Whisman, 36 S.D. 
260, 154 NW. 707; Hutchinson v Braxton County Court, 100 W.Va. 461, 130 
S.E 654, Richardson v Young, 122 Tenn. 471, 125 S.W, 664 "Legislative 
power IS the power to enact laws, or declare what the law shall be." People 
V Hawkius, 324 III. 285, 155 NE 318 

I'OU.S. V. 11,150 Pounds Butter, 195 Fed. 657, 115 C.C.A. 463; Booth v 
Comm, 130 Ky. SS, 113 S.W. 61, Comm, v Plalated, 148 Mass. 375, 19 N.E. 
244, 2 L.R.A. 142, State v Shields, 4 Mo. Ap 259, Stevens v Benson, 50 Ore. 
269, 01 Pac, 577, Langever v Miller, 124 Tex. 80, 76 S.W. (2) 1025, 96 ALR. 
S36, reli. den., 73 S.W. (2) 634. In re East Contra Costa Irr. Dist, 10 Fed. 
Sup]]. 175. Also note definition in Green, Separation of Govenunental 
Powers, 29 Yale L.J, 3G9. 373. 

01 Florida Motor Lines v Railroad Comr’s., 100 Fla. 538, 129 So. 876, 
Prentis v Atlantic Coast Line Co., 211 U.S. 210. 

Nougues V Douglas, 7 Cal. 65; State v Gordon, 251 Mo. 303, 158 S.W. 
683; Matter of Clinton St, (Pa.) 2 Brewst. 599. 

03 Smithberger v Banning (Neb.) 262 N.W. 492; also see Kalioh v Knapp, 
73 Ore. 558, 142 Pac 594, 145 Pac, 22. Also see § 21, infra, 
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to espreiis limitations liy virtue of eonstitutional provisions.'’* For 
example, provisions of this type may be foiincl which state that the 
legislative power shall be limited by the principles announced in 
the bill of rights/^ or that the enumeration of rights shall not be 
construed so as to impair or to deny others retained by the people.'”’ 
The legi.slatiTe power may also be limited hy implied restrictions or 
limitations.^' These are frequently found either in the language oC 
the constitution/® or in the evident purpose in view, or from the 
eireumstances and historical events which led to the enactment or 
adoption of the particular provision involved.'”’ It is also stated liy 
.some authorities that a further limitation upon legislative author¬ 
ity is imposed by the fundamental nature and purposes of our 
.sy.stem of gOTernmeut, although not repugnant to any expressed 


«White T Decatur. 225 Ala. 646, 144 So, 873, 86 A.L.R. 914, Adams V 
SpillyardH, 187 Ark. 641. 61 S.W, (2) 686, 86 A.L.R. 1493, Stark County v 
Henry County, 326 III. 585. 158 N.E. 116, 54 A.LR. 777; People v White, 334 
III. 465,166 N.E, 100, 64 A.LR. 1006; Tierney Coal Co v Smith, 180 Ky, 815, 
303 S.W. 731; 4 A.L.R. 1540; Idaho Power Co v Blomquiat, 26 Idaho 222; 
Uughlin V Portland, 111 Me. 186, 90 Atl. 318, Harsha v Detroit, 2B1 Mich, 
5S6, 246 N. W 849. 90 A.L.R. 853; WlUlams V Evans, 139 Minn. 32, 165 N.W. 
495, 166 N.W- 504; State v Merchants Exch„ 269 Mo. 346, 190 S.W. 90S; 
State ei ral Pub. Ser. Comm, v Brannon, 86 Mont, 200, 283 Pac, 202, 67 
ALJl. 1020; Jenkins v State Bd. of Elections, 180 N.C. 169, 104 S.E, 346, 
14 A.L.R. 1247; State ex rel Cleveringa v Klein, 63 N.D, 514, 249 N.W. 118, 
86 A.LJt, 1523; State v Summers, 33 S.D. 40, 144 N,W. 730, 50 L.RA. (N.S.) 
206; Peay v Nolan, 157 Tenn. 222, 7 S.W. (2} SIS, 60 AL.R. 403; Rio Grand 
Lumber Co. v Darke, 50 Utah 114, 167 Pac. 241; Booten v Pinson, 77 W.Va. 
412, 89 S,E. 985; Robb v Tacoma, 175 Wash. 580, 28 Pac (2) 327,' 91 A Lit 
1010: Krenz v Nichols, 197 Wis. 394, 222 N.W. 300, 62 A.LR. 466' Domielly 
V Roosevelt, 259 N.Y.S. 356, 144 Misc. 525. 


Beach V Bradstreet, 85 Conn. 344, 82 Atl, 1030; Sharpless v Philadel¬ 
phia, 21 Pa, St. 147; White's Appeal, 287 Pa. 259, 134 Atl, 409, 53 A.L.R. 1215, 

MMcCulloueh V Brown, 41 S.C. 220. 19 S.E. 458, Slate v Aiken 42 S C 
222,20 S,E, 221, 26 LR.A. 345 

33 N 0 ^ 7 ; ^ Stau V Taylor' 

33 N.D. 76, 156 N.W, 561; Rathbone v Wirth, ISO N.Y. 459, 45 NB IK 


Donnelly v Roosevelt, 259 
“State V Pox, 15S Ind. 126, 
(Tex.) 73 SW. 811 . 


N.Y.S. 356, 144 Misc. 525. 

63 N.E 19 , 66 L.R.A. 893; Ex parte Lewis 



§11 


IjEGisiiATiVEi Power—Generally 


17 


provision of rcstvielion or limitation in tte constitution.®** But an 
analysis of tliis statement in the light of the decisions, reveals, 
unfortunately, that it may not be tme.**-* The cases seem to indicate 
that some limiting provision, express or implied, in the constitution 
has been violated.*®*^ In other words, the eonrts do not declare legis¬ 
lative nets void merely because opposed to the spirit of the consti¬ 
tution, unless some constitutional provision has been violated.**® 
Similarly, a law cannot be declared void merely because it is in 
opposition to representative government, unless it violates some 
provision in the constitution.*®'^ Nor can the eoimt declare a statute 
void solely on the ground that it contains certain unjust and oppres¬ 
sive provisions or because it is supposed to violate natural, social, 
or political rights, unless such statute violates the constitution.*®*’ 

From all of the foregoing, it is obvious, even if one only casu¬ 
ally examines the provisions of our various constitutions, that 
arbitrary power is not vested in the legislature,*®** although inher¬ 
ently and constitutionally the legislative power is a very extensive 


«o See Const. Law, 6 R.C.L. § IBS, 11 Am Jiir., Const. Law, § 194. Also 
see Chicago, ate., R. Co. v. Chicago, ICG U.S. 226, 41 L.Ed. 979, 17 S.Ct. B81; 
Lexington y Thompson, 113 Ky. 549, 68 S.W. 177, 67 L.RA. 775; Taylor y 
Porter, 4 Hill (N.Y.) 140. 

01 See Cooley, Const. Lim., Chapt. VII, p. 361. 

02 Cooley, Const Lim., Chapt. VII, p. 3B1, Also see Cochran v Van 
SiuTay (N.Y.) 20 Weucl. 382, and Brewer v Blougher (U.S.) 14 Pet. 198. 

03 Jackson v Mass, 197 U.S. 11, 49 L.Ed. 643, 25 S.Ct. 358; Lexington v 
Thompson, 113 Ky. B40, 68 S.W. 477, 57 L.R.A. 775; Russ v Comm, 210 Pa. 
St. B44, 60 Atl. 169, 1 L.R.A. (n.s.) 409; but see McDonald v Dousl, tl Idaho 
14, 81 Pac. GO, 69 L.R.A. 220. 

01 State V Mankato, 177 Minn. 4B8, 136 N.W. 264, 41 L.R.A. (n.s.) Ill; 
Bus.ser v Snyder, 282 Pa. 440, 128 Atl, 80, 37 A.L.R, 1515, 

00 License Tax Cases (U.S.) 6 Wall, 462, IS L.Ed. 497; McCray v U.S., 
195 U.S. 27, 49 L.Ed. 78, 24 S.CL. 7G9. But see the prelerable view exinessed 
in Hudspeth v Swayzo, S5 N.J.L. 692, 89 Atl, 780, that those immutablo 
principles which lie at the very loundation of society are legitimate re¬ 
straints or limitations upon tire legislativo power. 

00 State V Stewart, 97 Fla, 69, 120 So, 335, 64 A.L.R. 1307; Slate ex rel 
LaFollette, 200 Wis. 518, 228 N.W. 895, 69 A.L.R 348. Also see People v 
Hawkins, 324 III. 285, 165 N,E. 318. 
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(ine.®' There are certain boundaries beyond which the legislature 
eannot go. 

§12. The Common Law.—^It may he said as a general rule that 
the power of the legislature is not limited or restricted by the com¬ 
mon law.®* Instead, the legislature has the power to modify or to 
alter it.*® In fact, no person has a property or vested right in any 
rale of the common law."*' Accordingly, the state may make any 
change it desires with reference to administrative and remedial 
processes,'^ and create new duties and new liahilitiesd^ But, of 
course, property rights winch have been created by the common 
law, cannot he destroyed or taken away without meeting the require¬ 
ments of due process, although the law itself, as a rule of conduct, 
may be changed at the will of the legislature, unless such a change 
hs prohibited by the constitution. The legislature may also, as a 
general rule, make almost any act a crime, in the absence of con¬ 
stitutional iiihihitioii, although the act previously was not criminal, 
and regardle.ss of whether moral turpitude is involved in sueli 


6T See DonneUy v Roosevelt, 259 N.Y.S, 356, 144 Misc, 525, "The legis¬ 
lature of the state has power to determine primarily what measures are 
appropriate or needful for the protection of the puhho morals, public health, 
or public safety, subject to judicial review.” Eoweltamp v Mercantile, oLo.i 
Bank, 72 Fed. (2) 852. "That the legislature, in the absence of constitu¬ 
tional restraint, is aU-powerfuI in dealing with matters of legislation it 
must be conceded . . ." State ex lel French v Stone, 224 Ala. 234 lao 

So. 328. Also see Mason v State, 58 Ohio St, 30, 50 N.B, 6, 41 L.R.A ’291' 
Booten y Pinson, 77 W.Va. 412, 89 S.E. 985. ' ' 

«s People T Kirk, 162 III, 138, 45 N.E 830. 

291, Silver v Silver, 280 U.S, 117, 74 L.Ed 221, 50 S Ct, 57, 66 ALE 939- 
(rreenberg v Western Turf Ass'n, 148 Cal 126 S? esA. n 
don, 160 Minn, 343, 200 NW 76; People v Ma’llon, 22 N,Y,’ iS’^lJjVp 
4 A.L.R, 463; Henley v State, 98 Tenn. 665, 41 S W 352 39 LR A m w ’ 

V Houch Piano Co.. 128 Tenn 1 155 S w 1172 Min ' ® Nance 

248, 49 S.W, (2) 404, 85 A.L.R. 451. ’ ' ^ 

lO Tmax y Corrigan, 257 U.S. 312, 66 LEd. 254 42 S Ct 124 77 A t u 

3<o, Statey Heldenbrand, 62 Neb. 136, 87 N.W. 25. ’ • 124, 27 A.L.R. 

•iMcKinster v Sager, 163 Ind, 671 72 NF 854 eb t -n a 

V L...„fcb, T.A. W ,, S.W. m “ S 451 ■ 

'2Ives y So. Buffalo R. Co, 201 N Y 271 m Mn ,n 
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This does not mean, however, that the legislature cau declare 
any act criniiiuil in total disregard oi its real nature. There must 
lie some conueetioii with, or relation to the public health, safety, 
or welfare, or to some exercise of the police power of the state by 
the legislature.’^'* Eather than being a limitation upon the power 
of the legislature, the common law is a foundation upon which a 
better system of jurisprudence can he built, for after all, in both 
civil and criminal law, one great office of statutes is to correct the 
the defects of the eonimon law a.s they are revealed or developed 
hy an advaiieiiig society and to adapt our legal system to the 
changes thus wrought hy time and circuiustances.'^’' 

§ 13. The Judiciary, Generally. —The right of the legislature 
to exercise judicial power is negatived hy the tripartc theory of 
the separation of governmeutal powers.'*'* Under this theor'y, as 
well as under our coustitutioii.s, all judicial power is lodged with 
the judiciary department ’’’’ and all legislative power with the legis¬ 
lature.*® As is true with the term “legislative power’’,'*'’ 'th® 

“judicial power’’ is not capable of any exact definition,®® nor is 
any attempt made iir the various constitutions to define its scope 
or nature.®* CIcuerally, it may be defined as the power to declare 

7.1 Ex pai'Le Lavenzen, 128 Cal. *131, Cl Pao. 68, SO L,R.A 55; Des Moines 

V Manhatlan Oil Co„ 193 Iowa 1096, 181 N.W, 921, 23 ALR 1322; Ex parte 
Berger, 193 Mo. 16, 90 S,W, 759, 3 L.R.A. (n.s.) 530 ; State v Park, 12 Nev. 
386, 178 Pac. 389, 3 A.L.ll. 75, Rliodcs v Sperry, 193 N.Y. 223, SB N.E, 1097. 

n Gillespie V People, ISS III. 176, 58 N.E, 1007, 52 L.R.A. 283; Cofleyville 
Bridge & Tele. Co. v Perry, 69 Kan. 297, 76 Pac, 818; 66 L.R.A 185; Barker 

V People, 3 Cow, (N.Y.) 686; Lawton v Steele, 119 N.Y. 226, 23 NE 878, 7 
L.RA, 131. 

7n Second Employers Liability Cases, 223 U.S 1, 56 L.Ed. 327, 32 S.Ct. 
169, and Muim v Illinois, 91 U.S. 113, 21 L.Ed. 77, 91 (Mr, Justice Field's 
dissent). Also see Pound, Malting Law and Plntliiig Law (1916), 82 Cent. 
L J, 351, 353. 

7f!Kilbourii v Tliompsoii, 103 U.S. 168, 26 L.Ed. 377; Langever y Miller, 
124 Tex. SO, 76 S.W. (2) 1025, 96 A.L.R, 836, reli, den, 73 S.W. (2) G31. 

77 See PloraiUine v Barton (U.S.) 2 Wall. 210, 17 LEd. 783; Preyeslln v 
Derby Developing Co., 112 Conn. 129, 151 All 518, 70 A.L.R 1216, People v 
Kelly, 347 III. 221, 179 N.E, 898, 80 A.L.R, 890; In re Opinion o£ Justices, 
279 Mass. 607, 180 N,E. 725, 81 A.L.R. 1059. 

7S See § 10, supra, 

70 See § 10, supra. 

80 Stale V Cre.nncr, SB Ohio St 349, 97 N.E 602. 

81 DeCanip v Archibald, 50 Ohio St, 618, 35 NE, 1050. 
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what the law is or has been, as distinguished from the power 
Tested in the legislature to declare what the law should he.®^ It is 
that power exclusively vested in the judiciary department of gov- 
emment and conferred on judicial tribunals to administer punitive 
and remedial justice to and between persons subject to, or claim¬ 
ing rights under, the law of the land.®® 

It is that power of a coiu't to investigate, declare, and enforce 
liabilities as they stand on present or past facts under laws al¬ 
ready in existence.®* It is the power to adjudicate on the legal 
rights of persons or property,®® and, obviously, in order to perform 
these functions, the power of the court to construe and interpret 
the enactments of the legislature logically follows as a matter of 
course. This power of statutory coustruetion and interpretation, 
so far as American jurisprudence is concerned, is clearly vested in 
the judiciary.®® 

But there are some exceptions to the general principle that 
all questions of a judicial nature must be decided by the courts. 
By virtue of constitutional provisions, the legislature may deter^ 
mine the guilt of an official who has been duly impeached.®’ Legis¬ 
latures often allow or deny claims for money,®® And in some juris- 


07 4 ^ Iiiter. tJnlon, 358 III. 239, 193 N.E, 112, 

97 A.L.R. 1318; cert. den. 295 U.S. 734, 79 L.Ed 1682, 55 S.Ct 645' also sas 

24sT I”®' ^Newport! 

N.W. 94 84 Al’r^'so? T' 256 Mich. 564, 240 

144 , 7 s ’S* Minn. 408, 239 N.W. 

;'r;r zr 'i :™' 

and applies the law ” ppnnia w tt . • ‘ that end construes 

pmies me law. People v Hawkins, 324 III. 285 155 Ml? ow 

see 1157, Infra, for further treatment nf iho 1 1 '■ 

aordo^rLiriTN ^ 5 ^ 21 ?"^^ Also see 

Co., 211 U.S. 210 : ■ ^ " Atlantic Coast Line 

6 ® People T Bird, 212 Calif. 632, 300 Pac. 23 

Waters v State, 25 Ala. Ap 144 142 Sn’ 11 , , 

I'l- 285, 155 N.E. 318; State ex re] Parish n . ' ^ Hawicina, 324 

U. 1.108 So. 104; West et al v Sun Cab ^ 

V McCallum Realty Co„ 139 S.C. 481 13 s SE 957 ’ 

®’ See U.S. Constitmion, Art 1,5 3 ' 

Cir. CL 784. ^ac. 1088; State v Gibson, 26 Ohio 
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dictions, attempts—some of wliicli were successful—have been 
made to create further exceptions. Nor are the courts completely 
beyond the control of the legislature, although the legislature can¬ 
not exercise, as a general rule, powei's which are strictly judicial 
in nature,"” nor interfere with the scope of their jurisdiction where 
it is fixed by the constitution."^ For instance, some courts, even 
though established by the constitution, are dependent upon the 
legislature for a definition of the scope and extent of their juris¬ 
diction,"- or [or a determination of the number of judges who shall 
com]iose the court."" Legislatures also enact rules or codes of 
procedure under which the courts are to function,""' or they may 
authorize the eonrts to promulgate such rules."® Since the power 
to promulgate rules of procedure is considered judicial, the legis¬ 
lature may clearly delegate it to the courts."" But there is a grow- 


s" In some slates, divorces are granted by the legislature, but some 
authorities contend that the granting ot divoi'cos is not the exercise of 
ludioial but of legishitive power. Cooley, Const. Limit., Cliapt. V, pp, 208-13. 
And the legislature has been permlttsd to detennme whether a particular 
corporation has violated provisions ot its charter. Crease v Babcock, 23 
Pick. (Mass.) 334, Contra: In re Opinion ot Justices, 237 Mass. S19, 131 
N.E, 29, Flint & F, Plank Rd, Co. V. Woodlmll, 25 MIoh. 99. And in Cali¬ 
fornia there was a recent but Incomplete attempt to grant a legislative par¬ 
don, 

00 Floreutlue v Barton (U.S.) 2 Wall 2t0, 17 L.Ed. 783; Prevaslln v 
Derby Developing Co., 112 Conn. 129. 151 Atl, 518, 70 A.L.R. 1246; People 
tr Kelly, 347 III. 221, 179 N.E. 898, 80 A.L.E. 890, In re Opinion of Justices, 
279 Mass. 607, 180 ND. 725, 81 A.L.R. 1059. 

01 In re Brown’s Estate, 65 Colo. 341, 176 Pac. 477; Stepbensou v Chi¬ 
cago, Etc., R Co„ 303 III. 49, 135 NE 68; Tinker v Sauer, 105 Ohio St. 135, 
136 N.E, 854. 

os Duncan v Fox (Fla.D.C.) 300 Fed. 165; In re Kellner's Estate (N.J.) 
165 Atl. 585. If the coiistilutlon defines the court's jurisdiction, the legisla¬ 
ture camioL alter it. Wilson v Lucas, 185 Ark. 183, 47 S.W. (2) 8, Werner 
V Rowley, 129 Ohio St 527, 196 N.E. 267. 

03 White V Arkansas & Missouri Highway Dist„ 147 Ark. 160, 227 S.W. 
261; Miller & Lux v Secara, 193 Calif. 7BB, 227 Pac. 171; Keith v Common., 
197 Ky. 362, 247 S,W, 42, Shamllan v Equitable Ace, Co„ 226 Mass. 67, 115 
N.E, 46; Steamboat Canal Co. v Carson, 43 Neb. 298, 185 Pae 801; reh. den., 
43 Neb. 293, 136 Pac, 1119 

04 See infra, § 14, 

00 Ill re Constitutionality of Statute Empowermg Supremo Court to 
Promulgate Rules, 204 Wls. 601, 236 N.W. 717. 

no Ibid. Also see Haima v Mitchell, 196 N.Y.Sup. 43, 51. 
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injf tendency upon the part of the courts to assort that they luiyc 
the inherent right to make their own rules of procedure, even with¬ 
out statutory authorization,®’ 


§ 14. The Bule-Making' Power of the Courts. An examina¬ 
tion of the various decisions involving the power of the courts to 
formulate rules of procedure, reveals consicleralde conflict.™ The 
earlier cases,®® and perhaps some of relatively recent origin,’®" 
regard the formulation of rules of procedure a matter in wliieh the. 
legislature is supreme. Obviously, where this rule is followed, the 
courts cannot exercise the rule-making power without a constitu¬ 
tional or legislative authorization Opposed to the cases reimosent- 
ing the view that the rule-making power is lodged in the legislature, 
we find a number of recent decisions which auuoimce and apply 
tte doctrine that the rule-making power in the field of procedure 
is inherently and exclusively vested in the judiciary.’"’ As a 
result, if this doctrine is applied, the eourt,s would need no consti¬ 
tutional or legislative authorization in order to legally formulate 


mSte to make vnles ol 

-A nfhw discussion o£ this problem, see The Enle-Maktog Power 

C T LeLrturl a^d Q 0937), McCormick, 

u i , Legislature and Supreme Court Clash on Rule-Makine Power 97 ni 

AmS J 599 nS, Z 'r Po’^er of the Courts, IS 

void Constitutionally’ WiimorzTill v" 

Tvrrpli_Th^ a„ w Smoie, 23 Ill. Law Rey, 276 (192S), Wiliiama 

Wash. U. Law Quanerly’^rfifawsf^^^^^ ^7"^ Affecting Proceilure; 

piiw.. p™«.„ „j 

Cab Co, 308 Pa. 345 162 Atl 25R 'ai ' Oan-Qlly Quaker Cily 

•ItaEh the power to m i,r„ f , " f”. 0) M, 

:‘^r,oir ““ 

8JI. 61 Pat. (!) etr“Al'.'.‘e''e,'sa,o‘'1““ ' 

(Mo.) 102 S W. (2) 895. McKittrick v Dudley & Co., Inc., 
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j'liles of procedure, And teelinically, therefore, any legislative 
authorization must be regarded as uncoustitntiona]4“^ Purther- 
niore, in addition to these two opposing doctrines, there is what 
may be designated an intermediate view. Under it, the courts may 
promulgate rules of procedure, provided tlie legislatiue has not 
promulgated rules by legislation.'^®^ In other words, it is con¬ 
tended that to permit the court to make rules of procedure to supei’- 
cede or alter legislation already existing thereon, amounts to an 
milawlul delegation of legislative power.^®'* Analytically, a great 
deal may lie said in favor of this attitude, II the rnle-makiiig 
power is a judicial power, then the legislature should not exercise 
it, On the other liand, if the rule-making power is a legislative 
power, the eiiaetmcnt of a statute conlerring the power on the 
courts to malic rules which will abrogate or supercede existing 
legislation clearly comstitntes an unlawful delegation of legislative 
power to the courts, 

'102 See Wigmore; All Legielative Eulea for Judicial Procedure are Void 
Constilutionally, 23 Ill. Law Rev. 163 (1925), 

10,1 Ernst T Lamb, 73 Colo. 132,2l3 Pac. 991; Barber v Slate, 197 Ind. SH, 
M9 N,E, 89G, 

10-1 But note that the prevailing tendency la to regard the delegation as 
lawful, iState v Roy, 10 N.Mex. 397, GO Pac. (2) GIG; Slate ex rel Lumber 
Co, V Superior Court, 118 Wash, 1,2G7 Pac. 770; In re Constitutionality of 
Statute, 201 Wis. 501,236 N.W. 717. These cases, however, avoid the real 
problem by refusing to detenniiie whether the power is legislative or judi¬ 
cial; they regard it as a hybrid. 
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§15, In General,— Inasmuch as the legislative power of the 
government is vested exclusively in the legislature in ticcordance 
with the doctrine of the separation of powers,^ the general rule 
is that the legislature cannot surrender or abdicate such power,'* 
As a result, any attempt to do so, is unconstitutional and void,” 
Nor can this power to make laws be delegated by the legislature 


111 Am Juris. 921, § 214; Cooley, Const, Limit., Chapt. 5, p. 224 Also 
see supra, Chapt. II, Legislative Power, Generally. 

2 State V Davis, 178 Ark. 153, 10 S.W. (2) 513, Pursley v Ft, Myers, 87 
Fla. 428, 100 So. 366, Oakland State Bank v Bolin, 141 Kan. 126, 40 Pac. (2) 
437, State v Watkins, 176 La. S37, 147 So. 8; Wilder v Murphy, 56 N.D, 436, 
218 N.W. 156; Peterson v Grayce Oil Co. (Tex.) 37 S.W. (2) 367. See also 
Panama Ref Co. v Ryan, 293 U.S. 388, 79 LEd. 446, 55 S.Gt, 241- Scliechter 
V U.S.. 295 U.S. 595, 79 L.Ed, 1570, 55 S.Ct. 837. 97 A.LE. 947. 

3 Ibid. 
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to any other authority *—delegatus non potest delegare. A power, 
however, which is not legislative in character may be delegated.'’ 
If the power, on the other hand, is clearly legislative in nature 
and exclusively belongs to the legislative department of the gov¬ 
ernment, its delegation by the legislature will be unconstitutional,® 
Obviously, the difficulty lies in determining what powers belong 
exclusively to the legislative department. The com’ts have, how¬ 
ever, announced a number of principles by which the legality of 
any delegation of legislative power may be determined, but the 
application of these principles is not and has not been easy, as 
will appear from the further discussion in this chapter. As a gen¬ 
eral rule, it would seem to be the nature of the power rather than 
the manner in which it is exercised by the administrative officer, 
which determines whether the delegation is lawful.'' 

Questions pertaining to the delegation of legislative powers 
to executive and administrative officers arose soon after the adop- 

4U.S. V Shreveport Grain Co, 287 U.S. 77, 77 L.Bd, 17B, B3 S.Ct, 12; 
Sawyer v U.S., 10 Fed. (2) 416, U.S. v D, Santo, 20 Fed. Supp. 254; Puraley 
V Ft, Myers, 87 Fla. 428, 100 So. 366; State v Nelson, 36 Idaho 713, 213 Pao. 
358; People v Barnett, 344 III. 62, 176 N.E. 108, 76 A.L.R. 1044; Sarlls v 
State, 201 Ind. 88, 160 N.E. 270, 67 A.L.B. 718; Blume v Crawford County, 
217 Iowa 645, 250 N.W, 733, 92 A.L.R. 757; Ashland Transf, Co. v State Tax 
Comm,, 247 Ky. 144, 68 S.W. (2) 691, 87 AL.R, 634; State v Gauthier, 121 
Me. 522,118 Atl. 380, 26 A.L.R. 652; Williams v Evans, 139 Minn, 32, 165 N.W. 
495, 166 N.W. 504; Rowe v Ray, 120 Neb. 118, 231 N.W, 689, 70 A.L.R, 1056; 
Hudspeth v Swayze, SB N.J.L. 592, 89 Atl. 780; Korth v Portland, 123 Ore. 
180, 261 Pac. 896, 58 A.L.R, 665, Am. Baseball Club v Pennsylvania, 321 Pa. 
311, 167 Atl. 891, 92 A.L.R, 386; Brown v Humble Oil & Ret, Co, (Tex.) 83 
S.W. (2) 935, 99 AL.R. 1107, reh. den,, 87 S.W. (2) 1069; Thompson v Smith, 
155 Va. 367, 154 S.B. 679, 71 A.L.R. 604. 

0 Interstate Commerce Comm, v Goodrich Transit Co., 224 U.S. 194, 56 
LEd. 729, 32 S.Ct, 436; Panama Ret. Co. v Ryan, 293 U.S. 388, 79 L.Ed. 446, 
55 S.Ct, 241; Hurst v Warner, 102 Mich. 238, 60 N.W. 440, 26 L.R.A. 484; 
Sabre v Rutland R. Co,, 86 Vt. 347, 8B Atl. 693. 

fl Selective Draft Cases, 245 U.S. 366, 62 L.Ed. 352, 38 S.Ct. 159, Trav¬ 
elers Ins, Co. V Industrial Comm,, 71 Colo, 496, 208 Pac. 4GB, State v Atlantic 

Coast Line R. Co., 56 Fla. 617, 47 So. 969; Llvesay v DeArmond, 131 Ore. 
563, 284 Pac, 166, 68 A.L.R. 422; Stale ex rel Chicago, Etc., R. Co, v Public 
Serv, Comm., 94 Wash. 274, 162 Pac. 523. 

T Panama Ret, Co. v Ryan, 293 U.S. 388, 79 L.Ed. 446, 55 S.Ct, 241; 

Zuber v Southern R. Co., 9 Qa. Ap. 539, 71 S.B. 937. Also note State v 

Fowler, 94 Fla. 752, 114 So, 435, that the paramount tost by which to deter¬ 
mine whether a statute invalidly delegates legislative power, is the statute’s 
completeness. For furtlier discussion ot the above text, see 11 Am, Jur. 
§215. 
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tion of our -various constitutions. Since then there has been a 
constant as well as a steadily increasing stream of questions of 
this type. Legislative power has been delegated, as a general rule, 
not so often as an effort to break down the trip arte theory of the 
separation of powers, hut from necessity and for the sake of con- 
■venience. More and more, vvith a social system steadily becoming 
increasingly complex, the legislatnre has been obliged, in order 
to legislate effectively, efficiently and expediously, to delegate 
some of its fmictions, not purely legislative in character, to other 
agencies, particularly to administrative officials and boards." Moat 
prominent among the powers thus delegated have been the power 
to ascertain facts, and the power to promulgate rules and regula¬ 
tions, Many of the other delegated powers, upon analysis, fall 
within one of these two major or basic classifications.® 

So far, however, as the delegation of any power to an ex¬ 
ecutive official or administrative board is concerned, the legisla¬ 
ture must declare the policy of the law and fix the legal principles 
which are to control in given cases and must provide a standard 
to guide the official or the board empowered to execute the law.^® 
This standard must not be too indefinite or general. It may be 
laid down in broad general terms.“ It is sufficient if the legisla¬ 
ture will lay down “an intelligible principle” to guide the exeen- 


8 State V, Public Serr. Comm. (Wash.) 162 Pac. 623, 

HBaesler, A Suggested Classification of the Decisions on Delegation of 
Legislative PoTver, 15 Boston tl.L. Rev, 507. 

^"Panama Eeflaing Co. v, Ryan, 293 U.S. 388, 79 L.Ed. 446, 55 S.Ct 241, 
Sche^ter y U.S.. 295 U.S. 495, 79 L.Bd. 1570. 65 S.Ct. 837, 97 A.LR 947' 

«;t:472:;r™!'' 

"a " 236 U.S. 230, 69 L.Ed, 652, 

35 act 387, Sabre v Rutland R. Co., 86 Vt. 347, 85 Atl. 693. If a too nreclae 

Btandard were reauired, there would be little advniitafi-a 
Its lStaT^ ^ luite general in 

Sfi.lS.riXwT.l;®,**': 

K1.S »u in ft. rr?‘“•*« 

hours of employment are so long a. m h i 

welfare of the workers- or that fhn Qt u health or general 

the general welfare or health of the Ate against 

that the holders purchased by the cn I'eaulrement 

lie Shan possess auaS aenpf distribution to the pnb- 

flciently definite and apecUle. Krrdrn- v StatT 
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live or aduiinistrative official,^- or gfoes "as far as ■was reasonably 
practicable under the eii’cuitistauces existingor if the rule laid 
down was "reasonable and in the interest of the public interest 
From these typical criterious, it is apparent that the courts exer¬ 
cise considerable liberality toward upholding legislative delega¬ 
tions, if a standard is established. Such delegations are not .subject 
to the ol'jjectioii that legislative power has been unlawfully dele- 
gatedd'”’ The filling in of mere matters of detail within the policy 
of, and according to the legal principles and standards estalilislied 
hy the legislature, is ossentially ministerial rather than legislative 
in character,'*" even if consideralde disoretion is conferred upon the 
delegated authority.^'* In fact, the method aud mauuer of enforc¬ 
ing a law must he left to the rcasoiiahlo discretion of admiiiisti'a- 
tive officers, mule]' legislative standardsd*^ It should be noted, 
however, that the standard cstaldished in criminal statutes iiurst 
1)0 more exacting aud precise, if the statute is to avoid being 
fatally defective for vagueness aud uncertainty,^" since crhiiiua] 
statutes are strictly oonstrued by the courts.*^" 

§ 16. Power to Ascertain Facts.— One of the contingeiicies 
u])on whieli the operation oC a statute may he made dependent, i.s 
the ascertainment of facts I)y the executive or administrative ol'- 

la J, W. Hamihon, Jr„ & Co. v U.S., 276 U.S, 39'i, 72 L.Eh. 624. 48 S.Cl. 
348. 

10 U.S. v Chmlcal Poundallon, 272 U.S. 1, 74 L.Ed. 131, 47 S.Cl, 1, 

WAvqiU V U.S., 266 U.S. 127, GD L.Ed. 202, 46 S.Ct, 34, And see New 
Yorlc Cent. SocurlLloa Coi'ii. v U.S., 287 U.S. 12, 77 L.Ed. 138, 63 S.Cl, 46, 
wliGi'o "Llio piiljllfi Inlei'oaL” "was held a auCflcioiil stiuidard, 

10 Southorii li, Co, v Common., 169 Va. 779, 1G7 S.E, 57S. 

10 ThomDSon v Smith, 166 Va. 367, 164 S.E. 679, 71 A.L 11, 604. 

IT Railroad Comm, v Alabama N, 11. Co.. 182 Ala. 357, 02 So. 749; State 
ox rel Young v Duval County, 76 Fla. 180, 79 So. 692. See also Tilley V 
Savannah (C.C.A.) 6 Fed. 641; Chicago v Stratton, 162 III. 494, 44 N.E. S63, 
36 L.ll.A, 84; Schmidt v Gould, 172 Minn. 179. 216 N.W, 215; Liveaay v 
DeArmoncl, 131 Ore. 663, 284 J’ac. 466, 68 A.L.II, 422, Coiaaectueiitly, where 
the admlnialratlve oflicer was required to determine, bol'ore isauing a 
liconaa, whether the use of property will be dctrlmouLal to public safety or 
welfare, the clologatiou was lawful and the oflicer could refuse to liooiiBe a 
theatre at a cicvlain location hocause of traffic hazards Small v Moss 
(N.Y.) 18 N.E. (2) 281. 

iHSheUlou v Hoyno, 201 III. 222, J03 N.E, 1021. See also Idaho Powor 
& Light Co. v Blomqulst, 26 Idaho 222. 

u) Mahler v Eby, 264 U.S, 32, 68 L.Ed. 549, 41 S.Ct, 283. 

20 Chapt, XXIII, § 210, infra. 
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ficer or board.^^ In other words, the legislature may lawfully 
delegate the power to such an officer or board, to determine some 
fact or set of facts upon which the operation of the law is to 
depend.^ This is not a legislative fnnetion.^^ Such action by the 
officer or board is administrative and not legislative in eharacter, 
since they do not in effect determine what the law shall be, or 
exercise a primary or independent discretion, but only determine, 
within prescribed limits, some fact or set of facts upon which the 
law hy its own terms operates.®* A discretion may also be vested 
in exeentive officers or administrative boards, to determine when 
particular cases come within the rules established by a statute 


21 McCreless v Tenn. Valley Bk., 208 Ala. 414, 94 So. 722. 

22Field 7 Clark, 143 U.S. 649, 26 L.Ed, 294, 12 S.Ct. 495; Union Bridge 
Co. y U.S., 204 U.S. 364, 51 L.Ed. 523, 27 S.Ct. 367. U.S. v Grlmaud, 220 U.S. 
M6, 55 L.Ed. 563, 31 S.Ct. 480; Commerce Comm, v Goodrich Transit Co., 
224 U.S. 194, 56 L.Ed. 729, 32 S.Ct. 436; Hawkins v Blealtley, 243 U,S, 210, 
SI L.Ed. 678, 37 S.Ct, 255; Panama Helming Co. v Ryan, 293 U.S, 388, 7!) 
L.M. 446, 55 S.Ct, 241; Scheohter 7 U.S., 296 U.S. 496, 79 L.Ed. 1570, 55 S.Ct. 
837, 97 A.L.E. 947, McCreless 7 Tenn. Valley Bk., 208 Ala. 414, 94 So 722' 
People 7 Barnett, 344 III. 62, 176 N.B. 108, 76 A.L.R, 1044; Eolterson V Des 
Moines, 137 Iowa 452, 115 N.W. 177; Phoenix Ins, Co. y Welch, 29 Kan 
480; Ashland Transt Co. v State Tax Comm,. 247 Ky. 144, 56 S.W (2) G9l’ 
ST A.L.R. 534; Rock v Carney, 216 Mich. 280, 185 N.7V, 798, 22 A.L R 1178'’ 
Fsasing V State, 95 Ohio St. 232, 116 N.E. 104; Stattler v O’Hara,’ M Ore 

^^15; Thompson 

7 Smlt^ 155 Va. 367, 164 S.E. 579, 71 ALE, 604. Pursuant to this princl- 

^ the power lo 

“'’^‘^Sious and infectious diseases, such board had the 
authority to designate such diseases as are contagious and Infections and 
he law ivas not void tor this reason on the ground that it delegates legisla¬ 
tive power. Kryder y State (Ind.) 16 NE (2) 386 ^ ’ 

fit " IT- State’y Anklain (Aria.) 31 Pac 

(2) 888 Colo. & S.R. Co. 7 Railroad Comm., 54 Colo, 64, 129 Pac 6oV smto 

ex rel Young V Duval County, 76 Fla 180 70 c!n flOD. ru . ^ 

47 Idaho 74. 272 Pac. 707; L« H & st t Tr T"" \ 

151 s.w.m, smaat, G,«M. m mi„„ i„ , "7' 

Locke'B Appeal. 72 Pa. 491,13 AmRen’iie- ’’“i' 1*1' ** -^■L.R- 133; 

61 S.W. 9.1, 48 m: Hl.„e.p,l£ gt 4, ^ 81 ! M r c ’ 

Comm., 136 Wis. 146,116 N.W. 905. ‘ J^ailroad 

rel Youi'g7DmarCouSr7J^'na''l8? “ 

131 Ore. 563, 284 Pac, 166. 68 A L R 422 - ^ DeArmoud, 

622.155 Misc. 518. ' ^ ' °®^eostma v Parkshlre, 287 N.YiS. 



§17 


Delegation op Lboislativb Power 


29 


imposing eei’tain pvaMbitions.^® Prom this it may be seen that it is 
jiot uecessaiy for the legisialiire to ascertain ihe taels oE, or to 
deal with each individual case separatcdy,"'^ 

§ 17. Power to Promulgate Rules and Regulations.—The legis¬ 
lature can, as we have already indicated,"’ under certain eircum- 
Rtauce,s, delegate to executive officer,s and adiniuislrative Imards, 
llie authority to adopt and promulgate rule.s aud regulations,-* 
Pefore .such a dolegalion i.s lawful, however, the legislature must 
declare the policy of the law and fix the legal principles which 
are to control in given cases that is, a. definite or primary stand¬ 
ard mn.st lie provided to guide tlio.se empowered to execute the 


215 Miller V New Yorlc, 109 U.S. 386, 27 L.Ed. 971, 3 S.Ct. 228; Union 
Bridge Co. v U S , 204 U.S. 304, 61 UEd, 523, 27 S.Ct 367; Moiioiigaliela 
Di'ldge Co. v US., 210 U.S. 177, 64 L.Bd. 435, 30 S.Ct 366; Conn v Slasloii, 
189 Mass. 247, 75 N.R, 619; Saraloga Springs v Saratoga Gas, Co., 191 N.Y. 
123, 83 N.E. 096; Winslow v Fleisclmer, 112 Ore. 23, 228 Pac, 101, 34 A.L.lt, 
826. 


20 US. V Chemical Pomulaliou, 272 U.S. I, 71 U.Ed. 131, 47 S.Ct, 1, 

27 See § 15, supra, 

2« Wallace v CiiiTin, 95 Fed. (2) 850; Alaliama Pub Serv, Comm, v 
Mobile Gas Co,, 213 Ala. 60, 104 So. 538, 41 A.L.U, 872, People v Brady, 271 
IK. 100, 110 N.lil. 864; Rock v CaruBy, 216 Mich. 280, 185 N.W. 7!)B, 22 A.L.Il. 
1178; Pub Serv, Comm, v St. L, S. P. R. Co., 301 Mo. 157, 256 S.W. 226; 
Insurance Co. of Norlli America v Welch, 40 Okla. 020, 154 Pne 48; O’Brien 
v Ammerman (Tex.) 233 S.W. 1016; Sabre v Rutland R, Co,, 86 Vt. 347, 85 
All. 093; Sutherland v Miller, 79 W.Va. 796, 91 S,E. 993, "The LeglslaLure 
may not delegate the power lo enact a law, or to declare what the law shall 
be, or to exercise an unrestrained discretion in applying a law; but U may 
enact a law complete In itself, designated Lo accompliah a general pulillc 
purpose, aud may expressly authorize designated officials within (lellulle 
valid limitations lo provide rules and regulations lor complete operaliou amt 
enforcement of the law within its expressed general purpo.se." State ox rel 
Field V Smith, 329 Mo. 1019, 49 S.W. (2) 74. 

20 Panama Refining Co. v Ryan, 293 U.S. 388, 79 L.Ed, 440, 55 S.Ct, 241, 
Schechter v U.S., 295 U.S. 495, 79 L.Ed, 1570, 55 S.Ct. S3T, 97 A.LR. 917. 
Also see note in 79 LEcl. 474, 
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law.^“ So long as a policy is laid down and a proper sl.audard “ 
established by statute, there is no unconstitutional delegation ol: 
legislative power when the legislatui-e leaves to selected iustrn- 
rnentalities, the duty of making subordinate rules within the pre¬ 
scribed limits,even though there is conferred upon the offieei' 
or board a large measure of discretion.®^ As can be readily seen, 
there is a distinction between the delegation of power to make a 
law and the conferring of an authority or discretion to bo exer¬ 
cised under and in pursuance of the law, as the power to make law 
necessarily involves a discretion as to what it shall lie.sj The 
authority to make rules and regulations in order to carry out mu 
express legislative purpose, or to effect the operation and enfori'.e- 
ment of a law, is not a power exclusively legislative in cliarncicr 
but is rather administrative in its nature.®® The rules aud regula¬ 
tions adopted and promulgated, however, must not subvert nor 
be contrary to existing statutes.®'' And in sustaining grants ol! 


3»Il)Id. Also ses U.S. v Grimaud. 220 U.S. 506, 66 L.Ed, 663, 31 S.Ct. 
tSO; U.S V Stirsveport Grain Elev. Co., 287 U.S. 77, 77 L.Ed. 175, 63 S.Ct. 
42; State ex rel Young v Duval County, 76 Fla. 180, 79 So. 692; So’utliern u! 

Chambers v McCollum, 47 Idaho 74, 
f ° Farnsworth, 121 Me. 450, 118 All, 237; Clark v 

I 07 ^ Serv. Comm., 90 Ohio 

St. 252. 107 N.E. 531; Santee Mills v Query, 122 S.C. 158, 116 S.E. 202' 

Leeper y State 03 Tenn, 500. 53 S.W. 962, 48 L.E A. 167, Brown ^ 1-IumhIe 

Undan' r**' reh. den, 87 S.W. (2) 1069 

V noTt A.L.R. 1181; PhlUIim 

or 0 mv„ 97 Va. 472, 34 S.E, 66. And see notes in 92 A.L R 400 

®2 See cases under note 30, supra. 

Cal. 548, 234 Pac 398 83 A T n 
1186; Goldman V Crowther 147 Ma 9 h 7 i 9 o a*i V.\ A. 

Schmidt V Gould, 172 Minn. 179 315 Nw 215' f- ^ 

Ore. 663, 284 Pao. 166 68 ALR 429 - st f DeAnnoad, 131 

Puh. Serv. Comm., orWash tlf 102 ’pae" 
26, supra, ' ' § If)* notes 26 and 

K.E. ^ Ubby-Owens-Pord Glass Co.. 360 111 . 130. 195 

215 Fed, 553, 
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power, the courts have been guided considerably by considerations 
of expediency j®* they have recognized that a certain degree of 
delegation is essential to the efficient and effective operation of 
government and that in some situations the legislature must 
leave to executive officers and administrative hoards, the duty of 
carrying out the mandate of the statute.'*'’ As wc have already 
stated,some cooperation between the several departments of 
government is necessary, as well as desirable. Its extent should 
be determined accorcliug to eommoii sense and the inherent necessi¬ 
ties of governmental coordination and with proper regard to per¬ 
sonal and property rights. 

§ 18. Power to Create Crimes.—The legislature cannot lawfully 
delegate the power to declare what acts shall constitute criminal 
offenses to executive officers and administrative boards,'*^ although 
the authority may he delegated to make and to promulgate rules, 
regulations, and orders on specific subjects and to provide that 
a violation of any such rules, regulations, and orders shall be 


88 Sawyer v U.S, (CC.A.) 10 Fed- (2) 416, "Again, there is a strong 
presumption for our conolusiou in tlie proposition previously stated that it 
is not a delegation of legislative power in violation of the constitution to 
grant lo some designated body powers which the legislature cannot Itself 
praclically and eftloienlly exercise ... In other words, that the exer¬ 
cise of that particular type of authority Is re*ad as an exception Into the 
general language of limitation of Uie constllution Is merely tantamount to 
saying that the constllution Itself does not require the impracticable or the 
impossible." Trimmer v Carleton, IIC Tex. B72, 296 S.W. 1070, 

an Sohechler v U.S,, 295 U.S. 495, 79 L.Ed. 1570, 55 S.CL, 837, 97 A.L.ll, 
947, Idaho Power & Light Co, v Blomquist, 26 Idaho 222. 

‘JORailroad Comm, v Alabama N.R. Co., 182 Ala. 357, 62 So 719; Craig 

V O'Rear, 199 Ky. 553, 251 S.W. 823. 

‘Ji See § 10, supra, 

Standard Oil Co, v Limestone County, 220 Ala. 231, 121 So. 523; State 

V Anlilani (Ariz.) 31 Pac, (2) 888, Ex Parte McNulty, 77 Cal. 154, 19 Pac. 
237; Ex Parte Leslie, 87 Tex. Grim. Rep 476, 223 S.W. 227; Tuttle v Wood 
(Tex.) 35 S.W. (2) 1061; Sutherland v Miller, 79 W.Va. 796, 91 S.B. 993. 
Also see note in 79 LEd. 491, 
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punishable as provided in the statute.'*^ As we have seen,‘^‘^ tliere 
is no eorstitntional prohibition against leaving to selected instni- 
nientalities, the power to make subordinate rules within pre,scribed 
limits, provided a policy is laid down by the statute and doiinite 
standards established. In accord with the foregoing rule, in order 
to create criminal liability, there must always be a statutory dec¬ 
laration of what shall constitute the criminal offense, and the, 
penalty must be fixed by the statute.*® 'Where this is done, there 
is no delegation of legislative authority.*® Bnt it is important to 
remember that the legislative standard in criminal eases must be 
sufficently precise that, even after the application of the rule that 
criminal statutes will be strictly construed against the state, the 
enactment wiU not be invalid for indefiniteness. 

§ 19. Power to Proclaim or to Suspend the Effectiveness of 
legislative Enactments.— Closely akin to, if not a part of the power 
to ascertain facts upon which the operation of a law is to depend, 
is the power to issue a proclamation declaring a specified enact¬ 
ment to be thenceforth, or from a given date, in effect. The same 
IS true with the power to suspend the effectiveness of a given 


Tr« 5 ^ 3 , 31 act. 180 ; Aveut v 

U S.. 26 fi U.S. 127 , 63 L.Ed. 202 , 45 S Ct. 34 ; U.S. V Griffin, 12 Fed, Supp. 135 ; 

cl ^ Lange. 48 

S 69 -Vnh’ ^ AUantic Coast Line R. Co,, 56 Fla. 617 . 47 So. 

2 539 . 71 S.E. 937 ; Marslmll v Dept. 

o/Agric. 44 Idaho 440 , 25 S Pac, 171 ; Peo. v Tait, 261 III. 197 . 103 NE 7 S 0 - 
Pierce v Doolittle, 130 Iowa " 333 , 106 NW. 761 6 LRA fn O US 
Crarford, 104 Kan. 941 , 177 Pac. 360 ; State v Snydt 131 La MS 69 t ^ 

S 'Nw“ 2 ?LHnf VT ^ Mloh.' 2 ' 3 S: 

State .Ho2ge Sta ^^^S^dlT V ' 

the^eaaeamyplvedntisdemeniors. ' 

** See 117 , supra. 

2M; statTlM ^ *23- 74 Fed, (2) 

337. 82 So, 789- State 7 Atkntl U ^ '*3 

(Tax.) 277 S.W. 1051, and 5 tJ. S' 



§19 


Delegation oe Legislatiyb Power 


33 


legislative act. Both of these powers, if they he considered sep¬ 
arate powei’S, are frequently delegated to the esecntive. The 
power to proclaim the effectiveness of a law is sustained by virtue 
of the general rule that a law docs not necessarily have to take 
effect after it leaves the legislatrue but its effectiveness may he 
made to depend upon the happening of some future event or con¬ 
tingency.^® One of these contingencies, is the voluntary act of 
some designated person or officer/® It may be the issuance of a 
proclamation by the executive “® Upon this same reasonhig, the 
exeeutive or an administrative hoard may be authorized to suspend 
the operation of a statute by a proclamation when satisfied witli 
certain facts,although the power to suspend laws is vested solely 
iu the legislature.'’^ But the suspension by the executive or by 
the administrative hoard, must be based upon some condition, con¬ 
tingency, exigency, or state of facts, declared by the legislature in 
the enactment to be sufficient to warrant the suspension by the 
executive.®® Such an authorization is not considered a delegation 
of legislative power, since nothing is left to his determination 


48 State V Atlantic Coast Line R. Co., 56 Fla, 617, 47 So, 969; Sai'lls v 
State, 201 Ind, 88, 166 N.E 270, 67 A.L.R 718, People v White, 334 III. 46B, 
166 N.E. 100, 64 A.L.R, 1006; Commonwealth y Beaver Dam Coal Co, 194 
Ky. 34, 237 S.W. 1086; State v Crawford, 36 N.D. 385, 162 N.W. 710; Hud- 
apetli V Swayze, 86 N.J.L. B92, 89 Atl. 780; Ex Parte Mode, 77 Tex. Grim, 
432, 180 S.W. 708 

40People ex rel Wilson v Salomon, 61 III. 37, Guild y Chicago, 82 III. 
472 See also Ex parte Deck, 162 Cal. 701, 124 Pac. 543, But see Ex parte 
Wall, 48 Cal. 279; Scott y Clark, 1 Iowa 70, and Pllkey y Gloasoiv, 1 Iowa 
522, 

60 The Aurora v U.S. (U.S.) 7 Crancli. 382, 3 L.Ed. 378; Consolidated 
Coal Co V. Ill,, 185 U.S. 203, 22 S.Ct. 616, 46 L.Ed. 872; State v RaBmiisseu, 
7 Idaho 1, 69 Pac. 933, 62 L.R.A. 78. The reylyal ol a statute may also he 
made dependent on a 'proclamation. Union Bridge Co. y U.S , 204 U.S. 364, 
27 S.Ct 367, 51 L.Ed. 523. 

61 Stale ex rel Portene v Gro3,1eau, 182 La. 298, 161 So. 871. Thus, in 
Tatum V Wheeler (Miss.) 178 So, 95, there was no milawrul delegation of 
legislatiye power, even though Ihe Unemployment Compensation Law aulhor- 
ized its suspension for not more than six months if the governor lindH that 
the Peclcral Social Security Act has been amended or repealed or declared 
unconstitutional by the Federal Supreme Court, thereby snbjaotliig Missis¬ 
sippi employers to competitive disadvantage, 

68 McCreless ? Tenn. Valley Bank, 203 Ala, 414, 94 So, 722. 

63 Winslow V Fleischner, 112 Ore. 23, 228 Pac. 101, 34 A.L.R. 826, 
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wMeh involves the expediency or just operation of the leK'islatiou.'’'* 
Obviously, since the power of the executive officer or administra¬ 
tive hoard to suspend, is delegated by the legislature, its validitry 
in turn rests upon the validity of the power of the legislature to 
suspend the operation of a statute.®® Even the power of the logis- 
latiire in this respect is not without limitation. The only restric¬ 
tion, however, on the legislative power to suspend the effectiveness 
of a general law, is that the suspension be uniform, both in the 
privileges conferred and in the liabilities imposed in its applica¬ 
tion to all persons and property similarly situated and in like 
condition 

§ 20. Power of the People to Suspend and to Make Legislative 
Enactments Effective—^In General.—^The power to pass, repeal, or 
suspend laws, as a general rule, cannot be delegated by the legis¬ 
lature to the people.®^ As a result, in the absence of eonstitntional 
provisions, the people cannot directly initiate and enact legisla¬ 
tion,®® nor can the legislature, according to most decisions, witliout 
constitutional authorization, leave the question to the deterininatiou 
of the people or voters of the whole state whether or not a given 


Co. T I.S., 204 U.S. 364, 51 LEd 523, 27 S.Ct 367. 

5^ Usually the legislature alone has this poorer hy virtue ol oonstltu- 
l^ual provrerons McPherson v State. 174 ,nd. 60. 00 NE, 610; Ex parlc 
Smythe. 56 Tex. Crlm. 375, 120 S.W. 200; also see Holden v James, 11 Mass. 

=«Caro2za v Federal Finance Co, 149 Md. 223, 131 Atl, 332 43 ALIM ^ 
And see infra. Chanf vttt i t » » -lo Ajjiii., l, 

• I P cial, Local and General Laws, §§ 79^ §5 

iT^enn.) 116 S.W. (2) loos ' ^ ^ ^ Election Coinrg. 

®sSee 5 21. infra 
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statute sliould become effective as law.®® There are, however, 
■some cases which hold to the contrary.™ But, as we shall here¬ 
after see,®^ local option laws, are generally upheld liy the courts. 
Nevertheless, whether the legislature may make the effectiveness 
of a law depend upon the vote of the people of the whole state, in 
the absence of a constitutional provision for a referendum, pre¬ 
sents a most interesting problem, at least, academically. The ma¬ 
jority view is based upon the proposition that, while the exercise 
of this power by the people is not expressly prohibited by the con¬ 
stitution, it is forbidden by necessary and unavoidable implica¬ 
tion. The legislature alone is clothed with the power of legislation, 
It has no power to make such a submission, nor have the people 
the power to bind each o1,her by acting npoii it. They voluntarily 
surrendered that power when they adopted the constitution. AVhilc 
the government of the state is democratio, it is a repre,scutativc 
democracy, and in passing general laws, the people act through 
their chosen reprc.sentatives in the legislature.™ On the other hand, 
the minority view, insists that the operation of a law may fairly 
be made to depend upon a future contingency, and that it makes 
no essential difference what may be the nature of the contingency. 


BO People ex rel Tliomaoii v Barnett, S'U III. C2, 176 N,E. 108, 76 A.L.ll. 
1044; State v Benelce, 9 Iowa 203; Brawner v Supervisors, Ill Md. 586, 
119 Atl. 260; Opinion of Justices, 160 Mass, 586, 36 N.B. 488, 23 L.RA 113; 
Stats ex rel Pearson v Hayes, 61 N.H. 264; Bardley v Baxtoii, 16 Bar, (N.Y.) 
122, State v Swisher, 17 Tex. 441. See also apparently favoring inajorlLy 
view. Ex parte BecU, 162 Cal. 701, 124 Pac. 543; Its Soliool Code, 7 Boyce 
(Dela.) 406, 108 Atl. 39; McPherson v State, 174 Ind. CO, DO N.E. CIO; Eckcr- 
son V Des Moines, 137 iowa '162. 115 N,W. 177; Bradshaw v Lankford, 73 
Md. 428, 21 All. 66, 7 L.H.A, 682; Owen v Baer, 154 Mo. 434, 55 SW, 644, 
Kibhee v Lyons, 118 Miao, 172, 192 N.Y. Supp. 696, aff'd 202 Ap. Dlv, 562, 195 
N.Y. Supp. 563; Pouts v Hood Iliver, 46 Ore. 692, SI Pac. 370; Parker v Com¬ 
monwealth, 6 Pa. 507, Arthur v State, 148 Tenn. 434, 256 S.W. 437; Winter,s 
v Hughes, 3 Utah 443. 24 Pac. 759; Tui'iier v Saxon (Wash.) 20 Pac. 685; 
State ex rel Brown v Copeland, 3 R.l. 33. Of course, the final etleciivoni's.s 
of a general law cannot be left to the voters of one county. Fritter v We.st 
(Tex.) 65 S.W. (2) 414. 

so Hudspeth v Swayze, 85 N.J.L. 592, 89 All, 780; Stale v Scamplui, 77 
Vt. 92, 59 Atl. 201; Smith v Janesville. 26 Wis. 291 See also apparoutly 
favoring minority view; Caldwell v Barrett, 73 Ga. 604; Cain v Davie County, 
86 N.C. 8; Cottrell v Lenior, 173 N.C. I3S, 91 S.E 827, Bull v head, 13 GrnLl, 
(Va.) 78; Rutter v Sullivan, 25 W.Va. 427, 

01 See §§ 20, 21 and 22, infra. 

csBarto v Himrod, 8 N.Y. 483 Also sec cases under note 59, supra. 
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so long a.s it is a fair one, a moral and a legal one, and not Disposed 
to sound policy, and is not idle or arbitrary.”® And admitting Llial 
the constitution established a representative government and not 
a pure democracy, the question is whether it puts a limit U 20 On 
the power of the legislature to pass laws. Since nothing in the 
constitution, expressly or impliedly, withholds from the legislature 
the power to pass a law and make it subject to rejection by the 
people, it is not forbidden by the Constitution.®* 


§ 21. The Initiative and Eeferendum,®®—^In a number of states, 
the people have reserved to themselves the right to propose laws 
and to enact tliein at the polls independently of the legislatuiai 
as well as the right to require that most laws ““ be submitted to 
them for approval at the polls before becoming effective. Tlieso 
two rights arc known as the initiative and referendum, respec¬ 
tively.®’ Through the instrumentalities provided for the exorcise 
of these two rights, the people, as a co-ordinate legislative body,®® 
with a power eo-extensive«® with that of the legislature, exercise 
legmlative power, They exercise the same sovereignty that is ex¬ 
ercised by the legislature,^® and the laws thus passed by the people 
are of equal dignity with those passed by the legislaturedi Yet 
neither the initiative nor the referendum constitutes an unlawful 
delegation of legislative power, but, as we have already stated, 
each merely reserves such power to the people instead of confer- 
Mg It upon them, Before the constitutional provision was adopted, 
tl^ereign power rested in the people of the whole slate, and 

^ state y Farter, 26 Vt. 357; also see cases under note 60, supra 
Opinion Of Justices, 160 Mass. 586. 36 N.E. 488, 23 L.R.i m 

ter VI, infta, §H7-67 Initiative and Refereiiclum, gee Giiap- 

“ arc necessary 

tlie support of the nt and ! r 

and 49, mtra. institutions. See §§ 48 

^See S 47, infra, for definitions of each. 

state V Osborne, 16 Ari? 2 i 7 ta? tj -ii„ 

IM, 1S7 Pac. 641; Baird y Burte LnL « n 
S lnsher, 119 Ore. 141, 248 Pac 358 Smt 

State y Howeli, 107 Wash. 1 , in^Tm '' ''' 

nsSr ^ 286 Pac. 839 

State y Erickson, 75 Mont. 429. 244 Pac. 237 . 
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the same is equally true after the adoptiou of the constitutional 
provisionJ" Since it is a reservation to themselves of a part of the 
legislative power, and since such a provision in no manner conflicts 
with the law-making power of the legislature or prohibits the 
legislature from also enacting the same law as that desired by 
the people,the guarantee in the federal constitution of a republi¬ 
can form of government to every state is not violated-’'^ It should 
be reiiiemliered, however, that the people cannot by a law, initiated 
liy them pursuant to their constitutional power of initiative and 
referendum, delegate their power as law makers to executive or 
administrative officers any more than the legislature c.aii so 
delegate its legislative powersd® 

§ 22, Local Option.—^Loeal option laws, or statutes which sub¬ 
mit to the voters of a counLy, city, or some other subdivision of ilie 
state, the question whether or not a statute enacted by the legis¬ 
lature shall lie operative in such locality, or which provide that 
the statute shall take effect in such locality only after it has been 
approved by a majority of the voters thereof, do not constitute an 
nnlaivful delegation of legislative power to the people or the vot- 
ers.'^^ The priuciplo upon which local option laws have been sus- 
taiiu'd, is llmt while the legislature cannot delegate its power to 


7i! Hodges V Dowdy, 104 Ark. 583, 149 S.W. 666 
73 Slate y Wliisman, 3G S.D. 2G0, 154 N.W. 707. 

7‘iKliig V Reed, 43 N.J.L. 186; Smith v .TanesviUe, 26 WIs. 291. 

70 'rillotson V Prohmlller, 34 Ariz. 394, 271 Pac, 867. 

7« See § 15, supra, 

77LGger V Rice (XJ.S.) 8 Phila. L67, Fed. Gas. No. 8,210; Ex parte Beck, 
162 Cai. 701, 124 Pac. 543, People y McBride, 234 111. 146, 84 N.B. 866; 
McPherson v State, 174 Ind. 60, 90 N,E. 610; CominonwealUi v Weller (Ky.) 
14 Bush 218, 29 Am,Rep. 407; Bradshaw v Lankford, 73 Md. 428, 21 Atl. 66, 
/ L.R.A. 682; Stone v Charleston, 114 Mass. 214; CommisBioiiars v Davla, 
102 Miss. 497, 59 So. Sll; Byers y Hudson, 36 Mont. 135, 92 Pac. 4GB; Slate 
ex rel Warner v Hoagland, 51 N.J.L. 62, 16 All. 166; People ex rel Cmcinnall, 
W. & Z. R. Go. V Clinton County, 1 Ohio St. 77, McGoniieirs License, 209 
Pa. 327, 58 Atl 615, State ex rel Crothers v Barber, 19 S.D. 1; Peleraou v 
Peterson, 42 Utah 270, 130 Pac, 241; State v Parker, 26 Vt. 357; Rutter y 
Sullivan, 25 W.Va. 427; Williams v Sawyer County, 140 Wis. 631, 123 N.W. 
248. See also Annotations in 1 L.R.A. (n..s.) 483 and 15 L.R.A, (n.s.) 942 
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make a law, it can make a law which leaves it to specified aul)- 
divisioDS of the state to determine some fact or state of facts 
upon which the operation of the law may dependd® Since the 
legislature has the power to pass a law whose effectiveness is made 
dependent upon the happening of a contingency or future event, 
it may make such contingency the affirmative vote of the people 
effected by the laiv in a given locality.®® But a few eases go so 
far as to hold local option laws invalid.®^ This view seems to ho 
founded on the proposition that to permit the people to legislate 
by the ballot box, is to introduce pure democracy into oui- gov¬ 
ernment, thus subverting the constitution of the state and tliiit 
provision of the federal constitution which guarantees a repiihliciiu 
form of government.®® The further contention is made that a bu\', 
in order to be valid, must leave the legislature complete, not in the 
sense that it must go into effect at once, hut iu that it must at its 
birth bear the impress of sovereignty and speak the sovereign 
will,®® It is also stated that those decisions whicli uphold local 
option laws on the theory that the vote is the effect of the law ami 
not the law, merely play on words, since it is clear tluit if all laws 
were made dependent upon such a contingency, representative 
government would be destroyed,®^ and that, after all, there is no 
difference m principle between making the contiiigeney the favor¬ 
able vote of the whole state and making it tliat of a sulidivision of 
the state.®^ 


^ of legislative Power to the Judiciary.—Since 

the judiciary is one of the three separate departments of goveru- 
ment, the legislate may not delegate powers legislative iu ulmr- 


fSRe Rahrer, 140 U.S. 545. 36 L.Ed. 572, 11 S.Ct, 865 
™See §§16 and 19, supra, 

parte Beck. 162 Cal 701 124 Pa^ cm n 

*. «.r. .6i. E. o™.., M L it* ’ 

91 ^ Cuiinmgham, 115 Term. 

ssRlce V Foster. 4 Harr. (Del.) 479. 

MWnghtv Cunningham, 115 Term. 445, 94 S.W, 293 

^ W?m ''' «5. 91 S W. 293. 

Jrigh V Cunningham. I15 Tenn. 445, 91 S.W, 293. 

^ oee 18, supra. 
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iiGter to except where authorized hy the coustitution.”’’ Thus, 
it eaniiot delegate to the courts the power to legislate—that is the 
power to make,®” suspend”” or to revoke laws,"^ or to determine 
when a statute shall go into effect.”® But the legislature may 
delegate to the judiciary the power to exercise discretion in,”” 
and to preserilie rules for the administration of justice.”'^ It may 

8-7 Peters v U.S., 20 Fed. (2) 741; TJ.S. v Louisville R, Co„ 17G Fed, 942; 
Slate V Skinner, 20 Ala, Ap. 204, 101 So 327; State v Howard, 107 Kati. 
423, 191 Pac 585, Jernigan v Madisouville, 102 Ky. S13, 43 S.W. 448; Boston 

V Clielseii, 212 Mass. 127, 9S N.E. 620; Brenke v Belle Plains, 105 Minn. 64, 
117 N.W 157; Stale ex rel Orr v Kearns, 304 Mo. 685, 264 S.W. 776; State 

V Offell, 74 Neh, 669, 105 N.W 1098; King v State, 87 Tenn. 304, 10 S.W. 
509; Ex parte Smythe, 56 Tex. Grim. 375, 120 S.W, 200; State v Skagit, 42 
Wash. 491, 85 Pac. 264, Sutherland V Miller, 79 W.Va. 796, 91 S.E, 993; Min¬ 
neapolis, etc,, R. Co. V State Rail. Comm,, 136 WIs. 146, 116 N,W. DOB, Thus, 
the rate-making power cannot be delegated to the courts. State v I-Iowatt, 
107 Kan. 423, 191 Pac 585. But note Nelson v First National Bank, 42 Fed. 
(2) 49, that the state may clothe its courts with purely adinliilstrative 
powers. 

S6 Boone County v Town of Verona, 190 Ky. 430, 227 S.W. 804. 
an Western Union Tel, Co. v Myatt, 98 Fed. S35; Henderson County v 
Wallace (Tenn.) 116 S.W. (2) 1003 (power to increase salaries of county 
officials when deemed Inadequate). 

90 state V Field, 17 Mo. 629; Adams v Slate, 56' Tex. Grim, 199, 120 S.W. 
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91 Shepherd v Wlieellng, 30 Va. 479, 4 S.E. 63B; State v Payelioh, IBS 
Wash. 379, 279 Pac 1102. 

92 Slate V Young, 29 Minn. 47-1, 9 N.W, 737. 

03 Sea 39 Yale LJ, 413, 

01 Ohio V Dollison, 194 U.S, 445, 48 L.Ed. 1062, 24 S.Ct 703; Dickey v 
Hui'lburt, 5 Cal. 343; .People v CrisEinan, 41 Col, 450, 92 Pac. 949; New York 
Ry. Co.'s Appeal, 62 Conn. 527, 26 Atl, 122; Martinez v Ward, 19 Fla. 3TB; 
Phinizy v Eve, 108 Ga. 360, 33 S.E. 1007; Morton v Pusey, 239 III. 26, 36 N.E 
601; Clay Comity v McGregor, 171 Ind. 634, 87 N.E. 1; Eskridge v Emporia, 
63 Kan. 368, 65 Pac, 694; Lewis v Brandeuherg, 105 Ky, 14, 47 S.W- 862; 
McCrea v Roberts, 89 Md. 238, 43 All, 39, 44 L.R.A. 485; In re Jaiivrin, 174 
Mass, 541, 65 NE 381; State t Crosby, 92 Minn. 176, 99 N.W 636; Slate v 
Higgins, 126 Mo, 364, 28 S.W. 638; O’Neil v Yollowsloiie Irr Dist., 44 Mont. 
492, 121 Pac, 283; Richardson County Drain. Dlst. v Richardson County, 86 
Neb. 355, 125 NW. 796; Hoboken v O’Neill, 74 N.J.L. 57, 64 Atl. 981; Matter 
of Lackawanna, IBS Ap. Div, 263, 113 N.Y.S. 198; Assur v Cinoiniiati, 88 
Ohio St. 181, O'Kelloy v. Terr,, 1 Ore. 53; Scott v Marley, 124 Tenn. 388, 137 
SW 492; Texas R Comm, y Weld, 96 Tex. 394, 73 S.W. 529; Young v Salt 
Lake City, 24 Utah 321, 67 Pac, 1066; Bolling v Lersiier, 36 Grail. (Va.) 36; 
Haigh V Bell, 41 W.Va. 19, 23 S.E. 661. 33 L.R.A, 131. See also discussion in 
§§ 13 and 14, supra, with reference to the power of the courts to adopt their 
own rules of procedure. 
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also delegate to the courts the power to determine from tlie otI- 
dence, the existence of certain facts on which the operation of the 
statute depends.^'^ 


§ 24. Delegation of Legislative Power to Political Subdivisions 
—Comities, Municipal Corporations, etc.—^Under the Ainoricaii sy.s- 
tem of goTemment, it is a cardinal principle that local affairs shall 
be managed and controlled by local authorities and general affairs 
by tbe central authority. It has been an immemorial practice for 
the central authority or general government to vest sonic portion 
of the policy power in subordinate governmental hrmiches or mu¬ 
nicipal corporations for the local self-government of such branches 
or units,*** Legislation delegating such power is not regarded as a 
transfer of general legislative power but as the grant of autliorily 
to prescribe local regulations in accord with immemorial pi'ncitice, 
subject to the interposition of the superior authority in cases of 
necessity.®' This does not violate the inhibition against the dele¬ 
gation of legislative power. In fact, it has never been held to 
intrench upon the rule of delegatus iwn potest delegaTR,^^ As a 


MUdallv Severn (Ari?.) 79 Pac. (2) 347; In re Boston, 221 Mass. 468, 
109 N.E. 389; Yasoo Countr t Grable, 111 Miss. 893, 72 So. 777; Matter of 
158 Ap, Div. 263, 143 N.Y.S. 198; In re Fullmer, 33 Utah 43, 
92 Pac. 768. Also see 39 Yale L,J. 413. And note § 16, supra, for delegation 

Lrexecutive and administrative officers, 
tlonal treatment of the above section, see 11 Ain„Tiu’, §§ 225-22S 

Orleans ® s'.Ct. 256; New 

Orlem Waterworks Co. v New Orleans, 164 U.S. 471, 41 L.Ed, 518, 17 S.Ct, 

(2)’94^ wZ T"' Dist. V La Prade (Ariz.) 40 Pac, 

ZZZ Jn 7 T 4S2. 146 So, 110; Jack- 

44 NE S53 35 LHA^sT%^^n ^ Stratton, 162 III. 494, 

7M I wV ’ I 66. 166 N.E. 270 67 ALU 

Sder7t\ t"' " State, 111 Md. 394 U All BIS' 

Co., 56 Mont. S^TlTpac' 

State ex rel Rusk v Budge i BsTIoTn 

Tex. Grim. 387 152 SW inca if® Brewer, 68 

Divide v Hatcher, loi Va. 6M ifsE?' 
torical grounds. Fox v McDonald 101 aI ^ lile- 

camwt delegate legislative power’to the Zt ’ Congress 

Stewart, 253 U.S. 149 althoush ^ ' ^“'“^®rboclcer Ice Co. v 
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i-esult, tlie state legislature may empower a municipal corpora¬ 
tion®*’ to make police I’eg'iilations concerning' local matters,^®*’ to 
regulate public utilities locally/®^ to make regulations for the local 
public health and safety/*^ and to levy taxes for local purposes^®® 
The delegation of such power by the legislature to a municipal 
corporation does not divest the state of its sovei'eigii right to exer¬ 
cise the power itself or to take it away from the local unit at any 
time it sees fit.*^“'* And the same restrictions which rest upon the 
state legislature regarding the delegation of legislative power and 
functions, are also imposed on the political subdivisions or imniiei- 
pal eoi'poratiou as to the powers granted to them by the legisla¬ 
ture 


§ 26, Delegation of Legislative Powers to Private Persons or 
to Corporations.—An examination of the authorities indicates con¬ 
siderable confusion and uncertainty a.s to whal powers may ho 
delegated to private ])crson.s, as.soeiations, and corporations, and as 
to the extent the operation of a statute may he made dependent 
upon the action of sucJi pei'.soiis or organixalioiis. It may be stated 
as a general rule that the legislature cannot delegate to private 


estate v City ol Maiikata, 117 Minn. JSS, ISii N,W, 2(i'l; State v ITre, 
91 Neb. 31, 135 N.W, 224 (commiaBlon form); aiul note, 2R Midi. L.Itev, 3R1 
(liome rule). 

100TLx parte Brewer, 68 Tex. Grim. 387, 152 S,W, 1008; Wisemer v Close, 
1S3 N.Y. 353, Danville v Hatclier, 101 Va. 523, 4'1 S.Iil. 723; Zuclit v ICiuR, 260 
U.S. 174, 67 L Del. 194, 43 S.Ct. 24; In re Opinion oC ,rusLicQS, 286 Mass. 611, 
191 N.B. 33, 

101 Homo Telegrapli & Telephone Co. v Los Angeles, 211 U.S. 265, 53 
LEd, 178, 29 S.Ct 50; New York v Davis (C.C.A.) 7 Fed. (2) 566; Dobson v 
Mescal], 199 N.Y.S. 800, 205 Ap.Div. 265; Butte v Montana Ind, Tel. Co., 60 
Mont. 574, 148 Pao 384. 

102 Community Cliautauquas, Inc,, v Caverly (DO,-Vt.) 244 Fed. 893; City 
of New Yorlc y Davis [C.C.A.) 7 Fed. 566; People v Sliolem, 294 III. 204. 128 
NE. 377; Homzal V City of Sun Antonio (Tex.) 221 S.'W, 237, 

103 U,S. y New Orleans. 98 U.S. 381, 26 L.Bd. 225, 

101 Chicago V Hotel Co,, 248 III. 264, 93 N.E. 753; also .see CeuLriil Pac. 
Ky. Co V Costa, 84 Calif. Ap, 577, 258 Pac. 991 (coimly) 

105 Chicago v Stratton, 162 III. 494, 44 N.B, 853, 35 L.R.A. 84; People ex 
rel Lockwood v Grand Trunk R. Co,, 232 III. 292, 83 N.B. 839 
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uerajasor to private corporations/®^ 

* _ , 1 _£»n 


tlie power to make laws. 


p;S”«^'enactmmit of a sWutc the 
oplation of which is made dependent to some extent on the notion 
of individuals^®® or private corporations.^® It may 
in an administrative capacity to carry a law mto effect, . 

select or to appoint officers for that purpose, aiuUo an .honzo 
them or the selected officers, to make Masonahlo rules and xeftn- 
latioM for the conduct of their lmsiness.“_^ Thus, the power may 
be vested in private persons or coi-porations to adopt ndes and 
repilations pertaining to the wearing of lodge insignia, ■ to make 


lOflSclieCliterT TI,S., 29B U,S. 495, 79 L.Ed. 1570, 55 S.Ci 837, 

947, Illinois Power & Light Corp. v City of Centralia (D,C.-I11.) 1 e • 

SUP 0 . 874: Sanaa v Smith, 133 Cal. 102, 65 Pac. 309; Hutchinson v Lelmhach, 

68 Kan. 37, 74 Pac. 598, 63 L.E.A 630; Ohio E. Co, v Todd (Ky.) IB S.W. BG; 
People V Bennett, 29 Mich. 451, Elliott v WiUe, 112 Neb. 78, 200 N.W. 3‘IV, 
rer.ll2Neb.861,198N.W. 861; Morton vHoles, 17 N.D.1B4, IIBN.W. 256; ’Vnn 
Winkle V Fred Meyer. Inc, (Ore.) 49 Pac. (2) 1140; Middleton v Texas Power 
Co (Tex.) 17S S.W. 956; Winters v Hughes, 3 Utah 443, 24 Pac. 769; Gibson 
Auto Co, T Finnegan (Wis.) 259 N.W. 420, also see Eetail Solid Fuel Incl. v 
Eeisenberg, 129 Ohio St, 679, 196 N.E 424, Inyolvlng Industrial associations. 

107Seneca County Bank v Lamb, 26 Barb. (N.V.) 595; Ex parte May¬ 
nard, 101 Tex. Civ. Rep. 256, 275 S.W. 1070. An illustration of this rule may 
be found in Arkanaas-Louisiana Gas Co. v Texarkana, 97 Fed. (2) 5, In 
which the clause of a gas franchise ordinance which provided that if the gas 
company should be finally compelled to, or should voluntarily clvango its 
rates, less than the rates granted by the ordinance, the lessened rates should 
be applicable, was held invalid as an attempt to delegate the rate making 
power to the company. 

icsstate V New Haven Co., 43 Conn. 351; Hill v Johnson County, 82 Kan. 
813.109 Pac 163; Walton v Greenwood, 60 Me. 356; St. Paul Ga.sllght Co, v 
Sandstone, 73 Minn, 225, 75 N.W. 1050; State ex rel Standard Oil Go, v 
Combs. 129 Ohio St. 251, 194 N.E, 875. 

109 In re Slaughter House Cases (U.S.) 16 Wall. 36, 21 L.Ed, 391; Over- 
shiner V State, 156 Ind. 187. 59 N.E. 468, 51 L.E.A. 748; Granby Mining Co, 
V Richards, 95 Mo. 106, 8 S.W. 246; Fox v Mohawk Soc„ 165 N.Y. 517, 59 
N.E. 353, 51 L.R.A, 681: Morrison v State. 116 Tenn. 534, 95 S.W, 494. So a 
statute imposing on corporations capital stock and excess profit taxes based 
on the value of their stock as declared by them is not invalid as a grant of 
legislative power. Telephone Co v U.S., 23 Fed. Sup, 471, 

lie American Society for P.C.A v City Of New York, 199 N.Y.S. 728, 20B 
Ap.Div. 335; Day v St. Augustine, 104 Fla. 261, 139 So, 880 (power to impose 
and collect bridge tolls). 

lu See Const. L., 12 C.J., p. 843, § 328. 

112 See cases under note 109, supra. 

Instate V Holland, 37 Mont. 393, 96 Pac. 719. 
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rules for tlie operation of miiies/^^ or regulations regarding the 
sale and use of tickets of public carriers/^® and the likcd^° 

§26. Fields in Which the Delegation of Legislative Power 
Predominates.—It would obviously be impossible, and perhap,? not 
.strictly within the proper pmwiew of this treatise, to go into the 
various fields where the delegation of legislative power has played 
its most important roles. The reports abound in decisions pertain¬ 
ing to the delegation of power.s, and many of the fields have been 
treated with varying degrees of thoroughness by eminent authori¬ 
ties. The fields perhap.s in which the delegation of legislative 
power has been most freqently involved ai-c a.s follows' pulilic 
service companies, motor vehicles, tariff, liridges, heaUh and sani¬ 
tation, wages, hours and conditions of work, food and drugs, 
building and Kaniiig regulation.s, licensing and regulating jirofes- 
sious, banks and corporations, imsuraiiee companies, taxation, elec¬ 
tions, civil service, aircraft, radio, farm aid, oil and gas, workmen’s 
compensation, emergency acts and moratorium laws.^^h 

§ 27. Some Present Day Trends,—Even in a clomoevatic slate 
there is, and of necessity must be, considerable rogulatioii of Imniiin 
affairs liy inclependeut bodies to whom power i.s delegated l)y tile 
legislature. This has been so in the United Slate,s, And the courts 
have shown considerable liberality in upholding delegations of 
power which strictly might have easily been regarded as unlawful 
delegations. In fact, until the rendition of the opinion in Schechicr 
V United States,apparently, never before has the United States 
Supreme Coui't held a delegation of legislative power invalid. 


Ill Plymoutli Coal Co. y Pennsylvania, 232 U.S. 531, 58 L.Ecl, 713, 34 
S.Ct, 359; Ricliarrts v Plemlug Coal Co,, 104 Kan. 330, 179 Pac. 3S0; Anderson 
V Greenville Coal Co, 205 Ky. Ill, 265 S.W. 472; Gima v I-IuclBon Coal Co„ 
310 Pa. 480, 166 AH, 850, Koppala v Slate, 15 Wyo, 398, 89 Pac, 576, 93 Pac. 
662 . 

lie wiialey v Stale, 168 Ala, 162, 62 So. 941; Samuelson v State, IIC Tenn. 
470, 95 S.W. 1012; Re O’Neil, 41 Wash. 174, 83 Pac 104. Bui see .Tannin v 
State, 42 Tex. Grim. 631, 51 S.W 1126, 62 S.W, 821, 

110 Morrison v Slate, 116 Tenn. 634, 95 SW. 494, On power delegated lo 
lawyers under integrated bar acts, see 32 Colo, L.Eev, 80, 

117 For a good general treatment of these matters, see Annotation in 
79 L.Ecl. 509-5S2 

118 296 U.S. 496, 79 L.Ed 1670, 55 S.Ct 837, 97 A.L R. 947. 
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A complex society lias undoubtedly increased tlie necessity for 
the delegation of power to tbe executive department, and the courts 
have recognized the necessity for such delegation in order that 
OUT laws might be more efficiently and expeditiously executed. 
Moreover, the necessity for co-operation by the executive and legis¬ 
lative departments has also resulted in the delegation of legislative 
power. And sometimes the existence of au emergency—the need foi‘ 
immediate action—has been urged in justification of such a, dele¬ 
gation. 


Whether it be considered desnable or not, there is, and ha.s been 
for some time, a trend toward vesting more power in the executive 
department of government. The real problem is to determine the 
proper spheres of each of the three departments of government, 
Since the line which separates the powers and functions of one 
department from another are not clearly expressed or accuvivtcly 
defined,men have honestly differed and donlitless ivil] coutinuo 
to differ, as to the nature and extent of the limitations and pro¬ 
hibitions of the various departments. Tt is inevitable that so long 
as the powers of each department depend upon interpretation, tlic 
interpreters, mflueneed by interest, ideals, faction, or the desire to 
meet a specific situation effectively, perhaps uneonsciousiy, will 
reach different conclusions. 


After all, perhaps the friction between the different depart¬ 
ments of government is not wholly evil. As Mr. Justice Braudeis 
.«d in a famous dissenting opinion "The doctrine of separation 
of powers was adopted . . . not to promote efficiency, hut to pre¬ 
avoid ! f ^0 

to the i I inevitable friction incidental 

ments 5, government powers between three clepavL- 

e “wiiich re autocracy." But, as to those pow- 

herl shouirbrs ? departuiciit, 

tt! 1 co-operation as will tend to keep 

g lernmeiit respon.sive to the needs of society 

see White N lIa 

department cannot ignore or treat tiio t d02, that one 

department, done pursuant to the anthoru; 



CHAPTER IV 


THE LEGISLATURE: ITS SESSIONS, ORGANIZATION, AND 
PROCEDURE, GENERALLY 

§ 28 Tlie Legislature, In General. 

§ 29. Regular Sessions, 

§ 30. Special or Extraordinary Sessions, 

§ 31. Presiding Officers. 

§ 32. Tlie Caucus. 

§ 33. Rules. 

§ 34. Committees. 

§28. The Legislature, In General.— The word “legislature’' 
has been variously defined, But so far as we are concerned, a defi¬ 
nition as snilahle as any, if one is needed, is that which defines 
it as that representative body in a state which is vested with Ihe 
piTwer to make, alter and repeal laws,^ or, in other words, to exer¬ 
cise the ieg'islative power.® And as we have already indicated,'’ 
the legislative ]) 0 wcr of tiie federal goverinnent is vested in con¬ 
gress and the legislative power of the states in the several stale 
legislatures. These legislative bodies are creatures of the respec¬ 
tive constitutions, for they all owe their existence to constitniinnal 
provisions. Usually, they consist of two houses or branches,'’ one 
oonimonly called or Iniowii as the senate and the other as the iiouse 
of representatives, or the lower liouse, with the former being ihe 
smaller nnmcrically and chosen from larger districts, The inem- 
liei'S of each are elected liy the qualified voters in designated dis- 

J Stale V Hildebrandl, 94 Ohio St. 154, 114 N.B. 55, See also Dechei’ v 
Secretary of State, 209 Mich. 566, 177 N.W. 3S8, 

~ For definition of legislative power, see § 13, supra. 

3 See §§ 5 and 6, supra, 

it A unicameral legislature has been recently created lu Nebraska. 
But, contrary to popular impression, this is not the first experiment with 
a unicameral legislature in this country. The fii'st constitution of Virginia 
provided for a single legislative body, and, of the original thirteen states, 
Pennsylvania and Georgia boLli had legislatures with a single house, Cooley 
—Const. Lim., Ch, vii, p. 263 For arguments in favor of a division of the 
legislative department, see Story on Const,, § 545, 1 Kent 20S, and Federal¬ 
ist No. 22, Also see for further references regarding the unicameral legis¬ 
lature, § 6, note 39, supra. 
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trietjj or political subdivisions, and the size o.f the district, aw well 
as the mnnher of members from such districts, will ordinarily be 
made to depend upon population. And the qualilicatioiis i'or the 
members of the legislature are, as a general rule, fixed by eousth 
tntional provisions.' But before any law can be enaeiDLl, it is 
essential that there be a legal legislature' lawfully eonveued.'^ 
And its powers, as a general rule, are also prescriloed by the con¬ 
stitution.® Still, it is not necessary that each house have the same 
or possess identical powers. In fact, one may be clothed witli pow¬ 
ers not conferred upon the other;® yet both houses, wo far ns legis¬ 
lation is coiieenied, are of equal importance;'^® each is an indis¬ 
pensable part of a legal legislature.'*^ As a result, Ic'gislation eu- 


ftee Holcombe, A. N. ( 2 nd Ed.) State Governments tn tr.S., 2J9. 
r « 50 Kan. 166, 32 Pao, .170, 10 

SmTon . T members are elected under an nnooustUiitional 
2K v Napoleon Drainage Dlsl„ 

dismissed, 251 U.S. 567, 64 L.Ed, tlS, 40 S.Cl. 21,0' 

Sara;, S 

739 . Forrester v Uty of Memphis, 159 Tenn. 16, 15 S.W. (2) 

Case.7reb°m ”■ ' ^ 'Sill. 9 ; Temuurfs 

202. atra 246 r.S. 66^63 iS 300 

146, 1S2 Pac. 477; Matter ot McAneny 232 N v ^ 

r City, ISO N.c. 441, 105 SE 187- stale v A a 

Duffy y Cooke, 21 Pa Set s’ls w nt ^.W, 

S.W.293; Comm, v Sfaunton, 134 ’vm ^,11^^62"“' ''' 

^5^ At.. 89, 

to act after adjournment y,„e dm of the '>5' one house 

however, appoint such 

to act during the session. Ex narte rJm V o£ the other, 

®oe 64 tr. Of Pa. L. Rev. JuTbZ ® Also 

toC[>oley-.const, Lim.. Ch vi. 

law, RmrAlS'®*"' 15-1 All 89. Before a hi,, , 

o 0^7 06 losally passed bj-both honaps v , “ becomes ii 

125 So. 375, 125 So. 813. v State, 98 pia. 
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acted by l)otli bouses is paramount to independent action by 
eitherd^ 

§ 29, Regular Sessions.—The constitution will usually pro¬ 
vide for regular .sessions of the legislature, generally annually or 
hi-aiinually, although statutes may he used for this same purpose. 
Sueli sessions must lie held at the time specified, and no call or 
proclamation is necessary or needed.'*'^ Sometimes the constitution 
wdl also fix the length of the regular session,^'’’ or make provision 
for its extension if more time is desired.i“ But in the absence of 
any provision limiting the duration of the session, it could continue 
indefinitely. On the other baud, the regular session may be ad¬ 
journed at any time. Aud the power of the legislature at the reg¬ 
ular session is practically unlimited so far as maiders upon which 
it may legislate are concerned.’-®"- 

ui State ex rel v Poindexter, <18 N.D. 135. 183 N.W. 852, And see S 3, 
supra, tor discussion regarding resolutions. 

IS For provisions in Federal Constitution with retcreuoe to regular ses¬ 
sions ot Congress, see U.S. Const. Art. 1, § 4, and 20th amendraeni, § 2, The 
coiislitutlon of California inalces the follo-wliig provision; "The sessions of 
the legislature shall be bi-ennial, unless the governor shall, in the interim, 
convene the laglslalure, by proclamation, in extraordinary session. All 
sessions, other than extraordinary, shall commence at 12 M„ on the first 
Monday after the first day of January next succeeding the eleoLlon of Its 
members, and shall continue in session lor a period not exceeding Lhlrly 
days thereafter; whereupon a recess of both houses must be taken tor not 
less than thirty days. On the reassembling of the legislature, no bill slmU 
be Introduced iii either house without the consent of tliree-tourths of the 
members thereof, nor shall more than two bills be introduced by any one 
member alter such reassembling" Const. Calif. 1879, Art, IV, § 2. 

11 State ex rel Cuimlngliain v Davis (Fla.) 166 So, 289. 

IS Hunger v Stale, 146 Ga. 672, 92 S.E. 72 (alter the expiration ot such 
lima, the legislature cannot validly act). Also see ibid, note 14. 

w See Speed & Wortliington v Crawford (Ky.) 3 Mote. 207. And in 
calculating time, only the actual working days on -which the legislature sots, 
excluding Sundays, are to he counted. Sayre v Pollard, 77 Ala, 608; see 
also Clieyney v Smith, 3 Arlz. 143, 23 Pac G80. Contra; White v Ilintou, 
3 Wyo. 753, 30 Pac. 953, 17 L,K.A, 66 And note State ex rel Cunnrngham 
V Davis (Fla.) 166 So. 289, that the constllutioiial limitation of sixty days 
for the regular sessions, does not prevent the legislature Ironi holding over 
In order to perform non-discretlonavy legislative duties, such as the keeping 
of lournals, signing In open session of Mils passed during such period, and 
the presentation of them to the executive. The legislature is bound to per¬ 
form such duties before it can constitutionally adjoui-n sine die. 
ion. Smith V Chase, 91 Fla- 1044, 109 So, 94. 
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§30. Special or Extraordinary Sessions.—The governor, or 
chief executive, by virtue of constitutional provisions is vested with 
the discretionary power to call special sessions of the legislattire 
at any time he believes circumstances warrant or necessitiitc.^'’ He 
alone can exercise this discretion,*® and only by constitutional pro¬ 
vision or amendment can the power be taken from him.*® Nor is 
his action subject to judicial review.^® 


In some states, the power of the legislature to enact laws at 
a special session is limited by constitutional provisions,^* although 
in the absence of such a provision, tlie legislative power is as uxtcii- 
sive as it is at a regular session,and the legislature may iLCCord- 
ingly enact any law which it could legally pa.ss at a regular ses¬ 
sion.** These provisions limiting the power of the legislature when 
convened in special session generally provide that the chief exeeu- 
th-e, ill his discretion, may confine the legislature to the considcra- 
tion of certain specified subjects,*^ and as many or as few as he 
sees fit,"® and his discretion is not subject to review.®® He inay 
mak^is limitation upon the legislative power either by proolama- 


If Special sessions o£ Congress may be called by the President by virtue 
of the TI.S. Const, (Art. II, § 3), "on extraordinary occasions," 

1* People V Parker, 3 Neb. 409. Also see note 56, A.L.R. 721 , and Wil- 
V Guerre, 182 La. 745. 162 So. 609. But note the regulremenl in tho 
orth Carolina Constitution: “The governor shall Have power on exlraorcll- 

General Assembly in extra session by bis proclamation, starting Uieroln the 
purine or purposes lor which they are thus convened," Irt! Ill ^9 
Simpson T Hill, 128 Okla. 269, 268 Pac. 635, 56 A.L.R, 706 

146 Ga. Firin''’ ^ ^tUte, 

4 R 4 ' wiin rt * relly V Cole, 60 Kan, 356, 5G Pac 492 44 Ij R A 
461, wmiains v Guerre, 182 La. 745, 162 So. 609 ’ 

And'smJf afconSluoLTf T Nevada. 

tion,sucbcontirat™fryl ma7r®n^ leglsln- 

"7r7nrvTmr58Te^“ 

»= W..H. «7, „ p„. 

matter. *1*® consideration of any particular 

ac^on. y Liverlght, 308 Pa. 35, 161 Atl 697 
-«See cases under note 23, supra. 
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tion or eall,^’' or hy speuial message, or both,^® according to the 
requirements of the constitutional provisions of the particular jur¬ 
isdiction involved.*^^ If the special message is used, it may be 
addressed to the respective branches separately.®® And in eoin- 
municating with the legislature, it is not necessary that he use any 
particular words, or subscribe to any particular form or manner,®^ 
unless there be a constitutional or statutory requirement to the 
contrary.®^ Nor need he state in his call or message the details of 
the legislation which he recommends for passage.®® The details 
springing from the subject or subjects submitted are matters withiu 
tlie jirdgment and discretion of the legislature®'* and hence beyond 
the executive’s control, except for his veto,®® In fact, he need not 
recommend that any legislation be enacted.®® Such a recommenda¬ 
tion, if made, so far as the legislature is concerned, would be at 
best simply advisory.®"* And if a general object is described, the 
legislature may determine the manner in wliicli it is to be carried 

27 See Devereaux v Brownsville, 28 Fed. 742; Pmuaole Mining Co, v 
People, 68 Colo, 8S, 143 Pao, 837; Fleming v Wengler, 269 Mo. 366, J90 S.'W. 
875, Howard y State, 77 Tex. Criin. 18B, 178 S.W. B06. 

28 Stale v Wollen, 128 Tenn. 456, 161 S.W. lOOG. 

211 State V Tippett, 317 Mo, 319, 296 S.W, 332; Slate v Disliman, 64 Mont. 
530, 210 Pao. 604; Slate v Kay, 121 Okla. 64, 247 Pao. 650. 

30 State ex rel Eioe v Edwards (M'o.) 241 S.'W. 946; Lanolc v Rais, 310 
Mo. 184, 274 S.W. 827; State V Key, 121 Okla. 64, 247 Pac, GB6, 

31 Poster V Graves, 168 Ark. 1033, 275 S,W. 653; Ex parto Seward, 299 
Mo. 385, 253 S.W. 366, 31 A.L.R. 666, err. dls., 264 U S, 699, 68 L.Ed, 869, 44 
S.Ct, 335; Stale v Key, 121 Okla. 64, 247 Pac. 656. 

32 11 required to be In writing, the requirement must be met. Manor 
Casino v Slate (Tex.) 34 S.W. 769. 

sain re Governor's Proclamation, 19 Colo. 333, 35 Pac. 530; State ex 
rel Porterle v Smith, 184 La. 263, 166 So, 72; Ex parte Davis, SB Tex. Crlm. 
168, 215 SW 341, See also Smith v llelundlng Board (Ark.) 83 S.W. (2) 
76; Denver R. Co, v Moas, 50 Colo. 282, 115 Pao, 696; State v Clancy, 30 
Mont, 529, 77 Pac, 312, 

3'i See cases uuder note 33, ibid. 

35 Ex parte Davis, 86 Tex. Crini. 168, 216 S.W. 341. Also see S 44, lufra, 
for treatment of the veto power. 

aa State v Key, 121 Okla. 64, 247 Pac. 656, 

37 State Note, Board v Atty. Gen, (Ark.) 64 S.W (2) 696; Pierson v Hen- 
drlclcsen (Mont,) 38 Pao. (2) 991, 



50 


The Construction of Statutes 


§ 30 

out.®* But where the executive is required to specify the purpose 
for which the special session is convened, he must state speeilieally 
or with some particularity the subject matter which is to he con¬ 
sidered, or otherwise no power is conferred upon the legislnture,®" 
So also, if the language setting forth the subject matter to be con¬ 
sidered is so broad that in reality the legislature is left to cho(),se 
the subject matter, no legislation is competent, since no leg'i.slation 
has been named.** A call for a special session may be revoked at 
the governor’s will.** Or after the issuance of a proclamation, and 
before the legislature convenes, he may issue a supplementary or 
new proclamation thereby submitting other subjects to the legisla¬ 
ture for its consideration.** 

From the foreging dismission, it is apparent that the limitation 
of the legislative power is quite extensive. Nevertheless, constitu¬ 
tional provisions granting the executive this power over the legis¬ 
lature in special session, are and should be strictly construed,** 
They should not be given an effect which will prevent the jiassago 
of legislation not clearly prohibited,** although the provisions are 
primarily intended to give the public notice that certain subjects 
are before the legislature for consideration,*® They arc also ma,n- 


^ Talbot, 13 Fed. 

PeLe 32 col 619; Paraoms y 

6 So. 7 ; Mitchell y FranWin Co. (Term.) 3 Humphr 456; Slochara y Rold 
^ n ^ 66 Wash. 127, 76 Pac. 731 

Pon. V State. ,1 Tex. cl 

EdwardsTMo.)^S°si^°945 ^ 

act, Tennant's Case, 3 Neb. 409, l8E>*lature without authority to 

tkin, 217 Pa. 227. 66^Atl 3^48 ^aff'207 TTl’*ttsburgh's Peti- 

aee Sima V Weldon. 161. 28 S.Ct. 40. But 

209, 68 Tex. 

*‘ See cases under note 43, ibid. 

Mieh. 413, 255 NW^S6,1J aJr 

sltmers, IS Pa. pigt. 217, ' ' ' ® V County Commis- 
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datory,^® and any act enacted by the legislalnre outside the sub¬ 
jects specified by the governor, will be void,^'^ even though it may 
l3e approved by him after its passaged® Nor can the executive dic¬ 
tate the legislation which may be enacted on the subjects submitted 
by him for legislative consideration at the special session,^® or 
restrict the legislature to the consideration of a particular billd'* 
In fact, the legislature may pass any law it desires on any of the 
subjects which have been presented to it for eonsiderationd^ But 
in many cases, it is difficult to determine whether a particular 
enactment is germane to, or falls within the scope of the governor’s 
call or messaged^ If, however, the legislation is incidental or 


40 Slate V Pugh, 31 Ariz. 317, 252 Pao. 1018; Sims v Weldon, IGS Ark. 13, 
263 S.W. 42; Jones v Slate, 151 Ga. 502, 107 S.B. 765; State ex rel Price v 
Edwards (Mo.) 241 S,W. 945; State ex rel Byrne v Edwards (Mo,) 241 S W 
951; State v Key, 121 Okla. 64, 247 Pac. 656; In re Pittsburgh’s Petition, 217 
Pa. 227, 66 All, 348, ail'd 207 U,S. 161, 52 L.Ecl 151, 28 S.Ct, 40, Long v Slate, 
58 Tex. Crlin, 209, 127 S.W. 208, State Road CommlssloTi v West Virginia 
Bridge Comm, (W.Va.) 166 S E. 11. 

iTNeilson. V Chicago B. & Q. R. Co, 187 Fed. S93, 109 C.C.A. 225; Mc- 

Clliilock V Phoenix, 24 Ariz. 144, 207 Pac. 611; Jones v Stale, 154 Ark. 288, 

242 S.W, 377; Jones v Slate, 161 Ga, 602, 107 S.E, 766; Smith v Curran, 268 
Mich. 366, 266 N.W. 453; Wells v Mo. Pao. R, Co„ 110 Mo. 286, 19 S.W, 530, 
State V City of St. Louis, 318 Mo. 970, 2 S.W. (2) 713; State v Adams, 323 
Mo. 729, 19 S.W. (2) 671; Schuffelin v Warren, 250 N.Y. 396, 165 N.E. 824; 
State ex rel Cell v Braden, 125 Ohio St. 307, 181 N.B, 138; Long v State, 58 
Tex. Crim. 209, 127 S.W. 208; Bedford v Price, 112 W.Va. 674, 116 S.B. 380; 
State V Pugh, 31 Ariz. 317, 262 Pac, 1018. 

48 Jones V Stale, 151 Ga. 602, 107 S.B. 765; Wells v Mo. Pac, R, Co,, 110 
Mo. 286, 19 S.W. 530; Long v Stale, 58 Tex. Crim, 209, 127 S.W, 208. See 

also note, 21 Ann. Cas. 412; Sinitli v Curran, 268 Mich. 363, 266 N.W, 453; 

Stale ex rel v Edwards (Mo.) 241 S.W. 944, 

40 See Sims y Weldon, 105 Ark. 13, 263 S.W. 42; Slate ex rel Bradou, 125 
Ohio St, 307. 181 N.E. 138; Common, t Livenglit, 308 Pa. 35, 161 All. 097, In 
re Likins, 223 Pa. 468, 72 All, 862. 

00 Smith V Curran (Mich.) 268 Mich. 366, 266 N.W. 453, 

01 State V Woolen, 128 Tenn. 456. 161 S.W. 1006. And see State Note 
Board v Ally. Gen, (Ark.) 64 S.W. (2) 696, whore the subjects siieclflod in 
the governor’s iiroclamatlon, could not be treated separately by the legisla¬ 
ture, 

02 Par cases holding legislation within purview of goyeniDr’s proclama¬ 
tion, see Board of Regents v Sullivan (Ariz.) 12 Pno, (2) 619 (to borrow 
money or accept grants), Crawford County Levee DisL v Cazart (Ark.) 78 
S W, (2) 378 (redemption of land), Talbott v Jones, 258 Ky. 449, 80 S.W, (2) 
566 (license fees). 
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germane to the subject or general purpose expressed l)y the gov¬ 
ernor, it comes withiu the piu-view of his proclamation or mos- 
sage.“ For example, if the object of the governor’s proclamation 
in calling a special session is to reduce the cost of govcruniGiit, a 
statute reducing the wages of public employees was justified.®'* 

On the other band, an act not germane to the call oj- the 
message®® is not proper. Nevertheless, it should be rcmemljcred 
that legislation may be considered authorized by implication.®® 
And in determining whether an enactment is germane to the sub¬ 
ject, the entire proclamation or message should bo considered,®® 
and given a fair and reasonable construction,®® in order to bring 
the enactment within its scope or meaning, if possible.®® The 


53Devereaux v Brownsville, 29 Fed. 742, Pinnacle Mining Co. v I’eOple, 
58 Colo. 86 , 143 Pac, 837; Richmond v Lay, 261 Ky. 138, 87 S.W, (2) 134; 
Fleming v Wenglar, 269 Mo. 366, 190 S.W. 875; State v Johnson (Mb.) 56 
S.W. (2) 967; State vBraden, 125 Ohio St. 307,181 N,B, 138; Howard v State, 
77 Tex. Grim. 185,178 S.W. 506. For other cases, see 50 C.J. § 22, nole 51, 
Carver r City of Charleston (W. Va.) 169 S.E, 521. 

MNellson v Chicago E. & Q, R. Co.. 187 Fed. 393, 109 C.C.A, 226; In re 
Opi^n of Justices (Ala.) 166 So. 710; State v City of St. Louis, 318 Mo. 970, 
2 S.W. (2) 713; Sohuffelin v Warren. 250 N.Y. 396, 165 N.B, 824; Pioraon v 
en rickaen (Mont.) 38 Pac, (2) 991. For other cases, see 59 C.J. § 22, note 

Od, 


State V Adams, 323 Mo. ?29, 19 s.W. (2) 671 . 

67 Brown V State, 32 Tex. Grim. 119, 22 S.W. 596. 

Wrighf ^ 5!)G; Carroll v 

P™'72 AtfsRa ?-f 223 

381 V tho h f Ilockwood v Rodgers, 154 Tenn. 638. 290 S,W. 

that the^tl^ezceeds ^ 

County Water Dist v LaPrade^':^ To^“V'' 

Super, 626' Brewer y^City Fetllion, 37 Pa. 

liberal coustmetion-PierLy Rend " 

of Van Dyke (Wis.) 259 NW 700 Bre^ 

W.Va. 572, 173 S.E. 717. ^ Pleasant, 114 

Mont. 529, 77 S.^lS-^Ci^'o^ 

S-W. 381; State y Shores 9iVva “ 

(Ark.) 117 S.W. (2) 1072 that wide r Oliver 

Ihg what comes within the puryiew of thVt legislature In decid¬ 
able interpretation must be exercTsei m a reaaon- 

what was within the purview of the call Question of 
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language used should be giyen its ordinary meaning.®^ Every 
presumption should be raised in favor of the regularity of such 
legislation.“® And whether the enactment of the legislature falls 
within the subjects submitted by the governor, is a judical ques¬ 
tion,''® 


§ 31, Presiding Officers, —The vice-president is the presiding 
officer of the senate of the United States.®' In the ,state senate, 
the lieutenant governor—^if there be such an official—generally 
presides and occupies a position analogous to that of tlie vice-presi¬ 
dent in the federal congress.®® In the lower house of congress, a 
speaker is elected,®® who undoubtedly wa,s intended by tlve authors 
of the constitution to act simply as a eliairman He is chosen by 
the house of representatives whenever a new congress convenes, 
although in reality, as we will see hereafter,®^ he is the selection 
of the majority party. In the lower house of the .state legislature, 
a speaker, with similar powers and selected in a similar manner to 
that used in scleoting the speaker of tlio lower house in the federal 
congress, is the presiding officer.®* 

§ 32. The Caucus. —Our governineut is one by political parties, 
even though the constitution does not recognize them so far as 
their organization and operation are conceimecl. During mo.st of 
our history as a nation, there have been two parties—one usually 
in the majority and controlling botli houses of coiigre.ss and con- 

M State Note Board v Ally. Gen. (Ark.) 54 S.W. (2) 696, 

Board of Regents v Sullivan (Ariz.) 42 Pao, (2) 61fl, State Note 
Board v Atty. Geu,, 18G Ark. 605, 54 S.W. (2) G9G; Common, v Llverlglit, SOS 
Pa. 36,161 Atl. 697, see also Maricopa County Water Dlst, v LaPrade (Arlz.) 
■10 Pac. (2) 94. 

M Sims v Weldon, 165 Ark. 13, 263 S W. 42. The court will take judi¬ 
cial notice of the governor’s proclamation in determining this question, 
Welle V Mo. Pac. Ry. Co„ 110 Mo. 286, 19 S.W. 530, 15 L.R.A. 847, But Bee 
Ball V Presidio County (Tex.C.Ap.) 27 S.W. 702, reversed, 88 Tex. 60, 20 S.W. 
1042. 

84U.S. Const,, Art, I, § 3, para. 4 

80 Pov an example, see Const, N Y., Art. IV § 6. 

8CU.S Const, Art. I, §2, para. B. For history and desorlptlon ol liia 
power, see Pollett, M.P,, The Speaker of the House of Representatives 
(1904); for history and development of his power, see Fuller, H.B., Speakers 
of the House (1909). Also see Hart, H.B, Pracilonl FBsaya on American 
Government (1S94), 

07 See § 32, infra. 

88 Beard, American Government and Politics (3rd Ed., 1920), p, 533. 
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sidering itself responsible for legrslalioii, iirnl the oilier iji the 
minority and usually an opposition party. In rcspcet to tliese 
matters, the caucus is an important iustriuueiitaliLy, liacli po¬ 
litical party in the senate and iii the house of representatives is 
organized into a caucus. In its caucus in the house, each party 
chooses its nominee for speaker, which, in fact, nieaus that the 
nominee of the majority party will become the speaker since liis 
election is a foregone conclusion, and that the nominee of ilui 
minority party will become the floor leader™ for his party. The 
majority party also chooses its floor leader in a caucus. Ifurtln'i'- 
more, it is in the caucus that the rules of congress are adopted 
and the general policies of legislation determined. So far as t.lio 
state legislatures are coneemed, the caucus occupies practically the 
same position that it does in the eong'ress of the United States. 


§ 33, Ellies,—The committee on rules prepares a set of rules 
of procedure for adoptiou by the branch of the legislature for whicli 
It acts. So far as congress is concerned, the rules now cliangc 
very little from term to term, even though the party in the major¬ 
ity changes, until today there is p,racticany a permanent set of 
ru es.' It must be remembered, however, that the committee on 
rules may brmg m a rule at any minute during the session and can 
prepare special rules determining what measure may he next eon- 

TnJr ' /■ T- legislative bodies cou- 

i^rre to be observed was a matter entirely within the control of 

0^ Le,.atWe O.aal.Ucn 

of the members of his party, it i^n a f«™trol the votes 
party, the debate on all Lnortant hi?/^ manage, lor hia 

See Thp M ' 

the Senate; Jefferson's MaM^foTplrr the Manual of 

A. C., Parliamentary PieSde^ f T " Hinds, 

Legtslative Procedure (19221 Pnv t Renresentatlves; Luce, 

State Legislatures (1935) ' Legislative Procedure for 
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the legislature and beyond the scope of judicial reyiewd" Bui 
today constitutional proyisious prescribe many rules which the 
legislature must obey in the enactment of legislation. These pro¬ 
lusions, as an analysis will reveal, indicate that they geuei'ally 
relate to the title and subject matter, the introduction, considera¬ 
tion and passage of bills, and the keeping of legislative journals. 

§ 34. Committees .—A great deal of the work of the legislature 
is done by coiiiinittces, although the ainonut varies in the several 
state,s.''^ In fact, every hill is scut to the committee having juris¬ 
diction of the subject matter to which it relate.s.'''^ The committee 
may then hold hearings on the bill, and witnesses may appear vol¬ 
untarily or by virtue of subpoena.’-'’ If it so desires, the coimuit- 
tee may recommend the passage of the bill, report adversely on it, 
or ignore it eutirely.’** Legi,slativc committees may also be ap¬ 
pointed for the purpose of making various investigations, in order 
to obtain iiiformaliou [or legislation” According to some authori- 


« St, Louis etc, R. Co. v Gill, 54 Ark. 101, 16 S.W. IS, 11 L.R.A. '152, See 
also South Georgia Power Co, v Baumann, 169 Ga. 649, 15] S.E. 513, and 
Note, 40 L.RA. (n.s.) 29, 

73 See Holcomhe, A. N. (2iid Ed.), State Government in the U.S,, lui. 
261-268, 

74 Among the usual committees are; ways and means, I'luance, Judiciary, 
mmmercfl, elections, etc. 

70 But whether congress, before enacting a hill, shall confer the prlvl- 
ege to interested parties to be heard. i.s a matter of discreHon and not of 
tght. Norwegian Nitrogen Pro. Co. v U.S, 288 U.S. 294, 53 S.Ct, 350, 77 
,.Ed, 796. 

711 For a study of the procedure and work of committees of congress, see 
IcConacbie, L.G, Oongressioiial Committees (1898). Generally, see Relusch, 
S., American Legislatures and Legislative Methods (1907); Winslow, State 
Bgislative Committees (1931). Also see Mason, Manual of Legislative Pro- 
idiire for State Legislatures (1931), and I-Ierwitz and Mulligan, The Legiala- 
ve Investigating Committee (1933), 33 Col, L.Rev. 4. 


77 Gi-eenlleld v Russell, 292 III. 392, 127 N.E. 102, 9 A,LR 1334. 
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ties, tliis is ilie only legitimate pimpose of investigating commit¬ 
tees/® 


fSHcOrain t Dauglierty, 273 U.S. 135. In re Hague, 106 U Eq, 131, 
H7 Atl. 220; Common, v Costello, 21 Pa. Dist. 232; Terrell v King, 113 Tex, 
237,115 S,f, It Some courts even M tkt a committee ol tills cliar- 
actor may be empoferefl to continue after legislative adjournment sins die, 
by virtue ot statute or joint resolution. Branbam v Lange, 16 Ind, 137; In re 
Davis, 63 Kan, 363, 13 Pac, 160; Commercial & Farmers' Baulr y Wortli, 
117 N.C. 116,23 S,E. 166; People v Backer, 113 Mlsc, 100,135 N,Y,S. 163; 
Terrell V King, ibid; Common v Costello, ibid; Bx parte Caldwell, 61 W,Va. 
IS, 55 S.E, 310, Contra: Brown v Biancto, 321 Pa. 64, 184 Atl 33 (appoint¬ 
ment by only one house); Dickinson v Johnson, 117 Ark. 682,176 S,W 116' 
PtfgUB V Russel. 273 III, 304, 110 N.E. 130; In re Hague. 105 N.J. Eg, 13| 
147 Atl. 220. Also see 34 U.ofPa,L,Rev. 1028 (1336), 
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§ 39, Reference to Committees. 

§ 40. The Printing of Bills. 

§ 41. The Reading of Bills. 

§ 42, Emergencies. 

§43, Voting. 

§ 44. Executive Approval and Veto. 

§ 45. Enrollment, Authentication, Piling- and Puldicallon of Laws, 
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§ 35. House of Origin.—It tnay be stated as a general rule 
that so far as the onaetiiicnt of laws is concerned, the two houses 
of the legislature, if there be two, are of equal importance and 
possess equal power, so that laws may originate in either. To this 
general rule, however, there is one important exception. The 
power to originate revenue bills is vested, under the constitutions 
of many of the states, exclusively in the lower bouse. This is in 
accord with the practice in England^ where bills of this character 
must originate in the house of commons. Our eonstitutioual pro¬ 
visions of this type are based upon the presumption that, since 
the membership of the lower house of the legislature is more numer¬ 
ous than that of the upper house and is elected more frequently, 
it more directly represents the people.^ However, the upper house 
may amend revenue bills,^ and such hills must also have its ap¬ 
proval before they become effective. Similarly, the federal con- 

1 ApparenUy tins idea was originally borrowed from tlie Britlsli, Long 
V Commonwealth, 190 Ky. 29, 226 S.W. 379; In re Opinion of Justices, 126 
Mass. 557. And see note 35 LRA. 189-, 190. 

^Nortliern CoiintleB Invest. Trust v Sears, 30 Ore, 388, 41 Pac. 931, 
35 L.R.A. 188 and note. 

3 But a bill seeking to amend an existing revenue net must originate 
in the lower house, as the right to propose amendments to revenue measures 
applies to pendmg bills and not to measures after they have liaeu enacted. 
In re Opinion of Justices (Ala.), 166 So. 807. 

57 
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stitution provides that all hills for raising revenne shall originate 
in the house of representatives hut that the senate i-nay propose 
or concur with amendiiients, as on other bills ^ It is often difficult 
to determine whether a bill is a revenue-raising bill. Usually, if 
it is a hill levying a tax on all or some of the persons, piroperty, 
or business of the country for a public purpose, it is a bill for 
raising revenue, or a money bill, as it -was technically called at 
common law.® No law, however, whose collateral and indirect op¬ 
eration might possibly or incidentally conduce to the public or 
fiscal wealth falls within this classification.“ Thus, a statute regu¬ 
lating the sale of securities is not a revenue law, even though the 
statute provided for the eolleetiou of fees.’ Cousequonlly, license,® 
appropriation,® and many other bills are not revenue raising bills. 

§ 36. Mode of Enactment.—In order for the legislative -will to 
become a law, it must be expressed in the mode and manner pre¬ 
scribed by the constitution.^^ That expression is usually achieved 
by the passage of a statute,“ in the manner and form set forth in 


iU.S. Const., Art, I, § 7. See also Bertelsen v -White, 65 Fed. (2) 719. 

5 Dundee Mortgage Trust Inv Co. y Parrish, 21 Fed. 197, 201. Also seo 
Perry County v Selma etc. R, Co., 58 Ala. 546. 

fiU.S. y Mayo, 26 Fed, Cas. No. 15.765, 1 Gall. 396; In re Opinion oC the 
Justices (Colo.), 29 Pao, (2) 705 (liquor control). 

"Meek y State (Okla.), 22 Pae (2) 933. 

577 ^ State, 3 Del. 

1 V « 1, ri ise; state V Wright, 

625 Coleman v Lewis, 131 S.C. 10, 186 S B 

625 (annual motor vehicle license fee) 

; TOeiriw' •- “““> ■««««» 

chant marine) - In tp p b » i- ’ ^ establishing iner- 

State T Platt 2 sc -| 5 (i a ’i Comm, of Highways, 54 N.Y. 27G- 

M c.i L «“■ 'i 

■-'^o... :z" 

its passage through either house as to chan amended in 

Missouri (1875), Art. IV. § 25. orlgmal purpose," Consi. 
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the constitution, although in some cases and in some jurisdic¬ 
tions,^* a joint resolution may he used, especially with regard to 
matters which the constitution does not require to he adopted with 
the formalities essential for the eiiaetiiient of a statute.*® In some 
states, however, the joint resolution cannot he used for the enact¬ 
ment of legislation upon certain enumerated subjects.*® 

§ 37. Time for Introduction.—Any member of the legislainre 
may introduce a hill in the house of which he is a member, in accord 
with its rules, at any lime during which the house is in session, 
unless the eonstitutiou, statute.s, or the rides of the house provide 
otherwise. In some states, constitutional provisions limit the in¬ 
troduction of laws within a specified number (d days after the legis¬ 
lature has convened, and sometimes also provide that no bill, or 
bills of a certain eharaeter, usually appropriation ))ills,** shall be 
introduced dnrmg the closing days of the session. Those provisions 
are intended to prevent hasty aiul improvident legislation, par¬ 
ticularly by affording an oiiportunity for n careful consideration 
of proposed legislation, and to give the people an opportunity to 
be heard upon any projiosed law.*''< It is olivions that these things 
are practically impo-ssilile if liills may be. introduced up to tlie very 
hour of adjournment, Although a period may lie fixed within 

18 Stale V Bailey, IC Ind. ‘IS, 79 Am,Doc. '106; Stato v Ziinniei'inan, 101 
WIs. 10, 210 N.W. 381, and nolo § 3, auiira. 

ntSea Glvaiit, I, § 3, aupra. Soe also Ward v Rlato (OkU.), CG Pac. (2) 130. 

IB stale v /dumiGniiiiu, 191 WIs. 10, 210 N.W. 381, But Bco Scudcler v 
Smith, 331 Pa. IGG, 21)0 All, SOI, that a moro formal exprG.Baion of an opinion 
la not sullloient to creaU) a law, A ,1olnt roaohUlon Is not a bill. 

lOU.S. V Ansouia, otc., Go,, 218 U.S. <162, Cl L.Ed, HOT; 31 S.Cl 19; 
Dickinson v lolniHon, 1J7 Ark. 682, 176 R.W. US; Hendorson v Collier Lllh. 
Co., 2 Colo. Ap. 2E1, 30 Piic. 10; Ilaldw’Btrom v Brady, 17 Idaho 667, mot, den. 
18 Idaho 238,108 Piui. 7‘12; rooplo v Campholl, 8 III. '166; May v lUce, 91 Ind. 
540; State v, Cunnliifrlnun, 39 Mont. 197, 103 Pac, WT; llowloy v Medtord, 
132 Ore. 106, 286 rao. lilt, Apparonlly, oontni; State v Knapp, 102 Kan. 701, 
171 Pac, 639; Smith v JounliiKa, 67 5.C. 324, 16 S.IO 321; err. dls, 20(i U.S. 
276, 61 L,Ed, 1061, 27 S.CL. 610. 

n See In re Opiiilons ol .Instlco (Ala.), 166 So. 710, for a ca.so whore the 
oonsUtuUon even forbade passaKo of rovonuo bills during the last five days 
of the saaslon. And uoLo Woeo Pep Co. v Butler, 225 Ala. 266, 142 So, 609, 
that what la meant hy sucli n prohlliUlon l,s a penei’al revenue hill; conse¬ 
quently a Rtatulc! niimlatlng the praetleo of coBmotology was timely iiiLi-o- 
duced. 

18 Attorney General v Detroit, etc. inaiik-Iload Co., 07 Mich. 689, 66 N.W. 
943, And see note 67 L.RA. 966. 
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which bills cannot be introduced, the legislature is not limited to 
the alternative of passing or of refusing to pass the proposed moan-' 
lire. If the measure has been introduced -witliin tlie designated 
time limit, either an amendment,!*’ or a substituted bill,*’*’ may be 
introduced notwithstanding the fact that the time limit lias ex¬ 
pired, provided they fall within the general purpose of the original 
bill,”! constitute an obvious attempt to evade the con¬ 

stitutional requirement.^” luasmucli as a proper amendment or 
substitution docs not amount to the mtroductiou of a new bill, 
the period during which bills must be introduced does not apply. 
Hut, on the other hand, if the amendiuent or substitution is not 
germane or has no relation to the purpose of the bill as originally 
introduced, it must fall,^® for it is in subslaiiee a new measui’e.’’'* 
And there is no presumption that the subject matter is germane 
to that of the original bill,-" The foregoing .rules arc ns appliealilo 
1n statutes introduced at a special session as to those introduced 
at a reifular session of the legislature.-* 


§ 38, Notice for Special or Local Laws,—lu some jiirisdict-ioiiK 
coiisfitutional provisions, or statutes, or liotli, may presevilio that 
notice he given liefore the introduction, eonsideralioii, and passage 

amendment is a cUaiige in some of the existing provisions Shei-- 
y Salem. 14 Ore. 328. 12 Pac. 925, or “that whieii supplies a dienS 
add» to, or completes, or extends that which is already in existence with’ 

S2 

114 clm'ntTs amendment. Hale y McGetligan, 

-N.w. 42, 22 lRA 7S2* 105 M.ch, 120. G3 

»11..M bill , r“« f i, ' , I I f, ’ " N W, 383 (,„b- 

PbllM, 71 J; A1.0 s,„.e , 

»“o’;’ rj’tf “ ^ 

O'Qiintj-, 7S Mich. 59 , M NW. 165 ’ ®Acl(i‘iiIei. v SaiRiouv 

■-’3 See cases under note 21, supra. 

3! People V Loomis, 135 Mich. 556, 98 N.W, 262 
^■-Detroit V Schmid. 128 Mich. 379. 87 Nw 383 

3 »« ‘ ’ ‘='"« "<»■>. 3 Me,., 
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of any special or local law^’' CoiiHtitiitioual provisions of tliis char¬ 
acter are s'euorally mandatoi-y and, in order for tlie notice to bo 
siifficiaut, it shotild, at least, give the essence or sulistiuuie of the 
proposed act,-” and not. be misleading.^® But lliese notice recpiire- 
iiieiits do not, or, at least, .slnrald not apply to loeaJ or special ads 
passed at a sjieeial ses,sion. .since the iirgeney forming' the ba.sis for 
calling the special session supercedes the requirement of notice.®’ 
And a statutory requirement of noliee obviously does not bind 
future Icgisliitui'e.s,'”-’ since one leghslatui'e caimot, liccau.se of tlie 
very nature of legd.slalive powerlimit the power of a .subsequent 
legivSlature. 


mill re Opinion ol' Justices. 21B Ala. tfiO. 113 So. .tfit; Holliuul v Owubey. 
121 Okla. 102, 217 Pac. 1106'. For further discussion of special and local laws, 
see Chapt. VIII, iiU'ra, For dotiuitlon, see § 70, infra. The following may be 
regarded a.s a typical provision: "No local or special law shall he passed 
unless notice of the intention to apply therefor shall have been pulillsUed 
ill the locali'y where the matter or thing to he affoctod may bo situated, 
which notice shall state the substance of the contemplated law, and shall 
he published at least thirty days prior to the nilrodiictioii into (he General 
A.ssemlily of such bill, and m the manner to be provided by law. The evi¬ 
dence of such notice having been published shall be exhibited in the General 
As.senilily before such act shall be passed, and tlie notice .shall be recited 
ill the act according to it.s tenor,” Const. Missouri, Art. TV, § 51. And tlbH 
nolice must be published m all coinmunilles aflecied. ,Steele v Itallroiid, 
8-1 Mo. 57. 

-s Ijarkiii v aimmons, 155 Ala. 272, 46 So. -Kil, Dooc v Iloiul Dlsl,, L I I 
Ark. 140, 216 S.W, 500; Plarrison v Wilson (Fla.), 163 .So 233; .State v Mur¬ 
ray, ‘17 La. Ann. 1‘12‘1, 17 So. 832; Rodolf v Board of Comml.ssioiicrH, 122 Okla. 
120, 251 Pac. 710; Conimoiiweallli v McMlcliael, 8 Pa. Diat, 157; Cummins 

V Gaston (Tex.), 109 S.W. 176 Contra; Stale v WooclrufC, 120 Ark. 1116, 
179 S W. 813. And see McCIiiicli v Sturgis, 72 Me. 288 

-!> Uniontown v Slate, 1-15 Ala. 471, 39 So. 814; Cariiley v Druiisoii (Ala.), 
149 So. 8'7, Board of Public Instr. v Brown. 114 Fla. 711, 154 Ho, 850. Accord¬ 
ingly, the omission from the published notice ol iinmalBi'lal provislfm.s doi'.s 
not violate the constitution, Hood v Hood, 214 Ala. 353, 1|)7 SO- 854, 

111 State ex rel Landis v Reardon, 114 Fla. 755, 154 So, 868, 

HI State ax rel .Sewerage & Water Board v Michel, 127 La. GS5, 5;4 So, ilfli, 

And .see State ex rel Poter.'e v Smith, 184 La. 26'3, LG() Ho 72 

H'HDay V Stetson, 8 Me. 365: lu re Opinion of CoiirL, 63 N.H. 625, Sniilli 

V Hehner, V Barb. (N.Y.) 416, Stale v City of Hinton, 77 W.Va. 266, H7 

S.F 358, 


43 See infra, § 133. 



The Constbuction op Statutes 


(i2 


§ i39 


§39, Reference to Committees.®'*—Sometimes eoustitutioiial 
provisions provide that all hills, after being introdvrced, shall he 
referred to a committee before they shall be passed by the legisla¬ 
ture, although the prevailing practice is to make this requirement 
by legislative rule, However, where the requirement is made by 
the eo 2 istitution, it must be met in order for the bill to become a 
valid law.®® But a joint resolution, on the other hand, does not 
need to be submitted to a committee merely because of the existence 
of a constitutional provision of this type.®“ 


§ 40, The Printing of Bills.—^If the constitution requires that 
all hills be printed before consideration and passage ns a pre¬ 
requisite to becoming a valid enactment, the requirement is man¬ 
datory and must he met" even as to a time limit, if one be fixed, 
for placing printed copies on the desks of the legislators.®® Such 
copies, however, need only to he printed before the proposed law 
IS read in order to meet the requirement that a bill must be printed 
before being considered or enacted®® And tlie requirement tliat 
the biU be printed and on the desk of the members, in final form 
three days before final passage, does not require that it shall be 
on the d^ks of the members of either house for three days before 
passage by that house," These principles of law also apply to 
amendments, if a provision of the constitution requires that they 


»»£ rw,:,?;:; rr/s i.": 

:r ir “ sr 

otita own memtera. ““'leotive knowledge 

Walker T Montgomery, 139 Ala 4fi8 qs 93 a j 

V State, 68 Tex. B26 4 S W SfiS wV. ' ' ^ 

house was held suffleient. And’it iral reference to only one 

show a proper reference See State v ri'n ™^°*^^^***^ Journal entry 

Darla v State, 88 Tex. Grim. 183, 225 S.W. 532, 
w Neiberger V McCullough, 253 in qi9 0 , „ 

299 Me. 385, 253 S.W. 356, 31 ALE fifi’s- Seward, 

*«. 84 N.W. 254; People v Rparn' ^ Burlington R, Co., 60 Neb 

Cohn y Klngeley. 5 Idaho 416, 49 Pac.’ SI s's LRA.' ^ 

^ People T Reardon, 184 N.Y. 431. 77 NE 970 

IM. Co. , ColoMo I, IT Co SI, r, , . 

1„ N,v. '■ =>« PO". B3. 
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too shall be printed for use of the legislators before final passage 
of the bill>^ 

§ 41. The Reading of Bills.—The constitutions of several states 
provide that no bill shall have the force of law until it shall have 
been read in each house on three several days, unless a specified 
majority of the legislature deem it expedient to dispense with the 
readings in ease of an einergeiiey.'*^ Sometimes a similar require¬ 
ment is made by legislative rule. In either event, however, the 
requirement is intended to inform the legislature concerning the 
proposed law and to prevent hasty legislation.'^® Where the re¬ 
quirement is made by the constitution, it must be observed,but 
where it is prescribed by legislative rule, its observance is not essen¬ 
tial to the validity of the act Usnally a substantial compliance 
with such a eonstitntioual provision is sufficient.'-^' Thus, simply 
a reading of the title may suffice,'*’ unless the further require¬ 
ment is made that tlio bill must be road in full*® or section by sec¬ 
tion.*® Nor is it necessary that everything which is to become law 
by the passage of a bill be read. For example, matters which are 

That auch provlaions are mandatory, ace In re House Bill No, 250, 
26 Co(o. 234, 57 Pao. 49; Nelberger v McCullough, 253 III. 312, 97 N,W. 660; 
State V Cronin, 72 Neb. 638, 101 N. W. 325. See also Pueblo County v Slrall, 
36 Col'o. 137, 85 Pac. 178, 

‘12 See § 108, infra, for further treatment of emergeucy legislation, 

*3 State V Buckley, 54 Ala. 599; direst Co, Y Dares, 40 Ark. 200; State 
v Carley, 89 Fla. 361, 104 So, 577; Saunders v Board of Liquidation, 110 La, 
313, 34 So. 457; State v, Platt, 2 S.C. IBO; Phoenix Ins. Co v Perkins, 19 
S.D. 59,101 N.W. 1110; Smith v Miloliell, 69 W.Va. 481, 72 S.E. 755, 

« State V Buckley, 54 Ala. 590; Weill v Kenfield, 54 Calif. Ill; In ro 
House Bill No. 250, 26 Colo. 234, 57 Pac. 49; Cohn y Kingaloy, 5 Idaho 416, 
49 Pac. 985, 38 LE.A. 74; Ryan v Lynch, 68 111. 160; State v Wagener, 130 
Minn, 424, 153 N W. 749, This is especially ti-ue in those slates -where the 
journal entry rule prevails. Richmond County v Farmers Bank, 152 N.C. 387, 
67 S.E, 969. 

is Sweitzer v Territory, 5 Okla. 297, 47 Pao. 1094. 
instate v Cra-wtord, 35 Ark. 237; Smith v Mitchell, 69 W.Va. 481, 72 
S,E. 755. And note Tarr r Western Loan & Savings Go,, 16 Idaho 741, 99 
Pao, 1049. 

it Webster Little Hock, 44 Ark. 638. Heading t-vvioa by title and once 
at length also held sufficient People v McElroy, 72 Mich. 446, 40 NW, 750, 

2 L R.A 609. See also Saunders Y Board of Liquidation, 110 La. 313, 34 So. 
457, and McClellan v Stein, 229 Mich. 203. 201 N.W 209. 

iSTarr v Western Loan & Savings Co., 16 Idaho 741, 99 Pac, 1049. Sec 
also State v Dillon, 42 Fla. 95, 28 So. 781, 

‘10 See cases under note 48, ibid. 
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incorporated in the bill by reference, fall within this (‘atee'()ry.''» 
It is the bill, as drafted, that must be read,®^ If the three readings 
are required, by virtue of a constitutional provision, to take place 
on three separate days, the requirement is mandatory.ItuL the 
readings need not take place in each house on the same day.'’'’ Nor 
dO'® the mandatory nature of the requirement prevent the first 
reading in one house on the day the bill was passed in the other 
honse.*'* And one of the readings may occur on Sunday, in the 
absence of a statutory or constitutional provision on the subject.'”’ 
Or a reading in the committee of the whole may be treated as one. 
reading.®* But the necessity of reading the bill three tinie.s on the 
preiscribed number of days in each house does not apply to amend' 
ments so as to require bills to be read the required juimbor of 
times in their amended forms,” since it is proper to count those 


soDbw y Cunningham, 28 Ala. t66; People v Whipple, .17 Calif. B92' 
Taylor v Davie. 212 Ala. 282, 102 So. 433, 40 A.L.R. 10B2; Bibbe County Loan 
^soc. T Richards, 21 Qa. 592; State v Davis, 116 Kan. 663, 229 Pao, 757 
mere the laws have been codified and certain new provisions IntroduoGcl, 
be code may be enacted as a whole by a single statute, and a rending of 

531, « LRrTlT' 

“o'"" ^Iso Central of 

Georgia R Co. v State, 104 Ga. 831, 31 S.E, 531, 42 L.R.A 518 

SmattJrvTa^ S.W, (2) 1003, 95 A.L.R, 279; 

s:r*rr™rj s if, ;; “fr -"" ”* 

6 Ohio St, 178 ' NlcholHon, 

m’ ft,!;* ’ 

S.E. 755. And see State v Crawford, 35 A^k. 23y 

MKavanangh v Chandler, 255 Ky, 182, 72 S.W. (2) 1003 95 Al R 279 

J.7“ ® sf "il *“■ 

»ln re Readings of Bills, 9 Colo. 641. 21 Pac, 477. 
cert. den. 2'j5Ts!*^54r5T 

(Calif,), 7 Pac 142 ^ Dillon 10 ci nr" ' V Thompson 

Fowler, 50 La. Ann. 1S5S 24 So Sno’- f ' ^ Stale Board 

T53; People v Chenango County 8 Nv fo 

Comm., 75 Ore. 503, 154 Pac loe- t ’ ^ State Iiul, Aoc 

Tenn, Coal Co, v Hooper, 131 -Jenn IS m/7^' S'®' 

®5 W.Va. 587. 64 S.E. 845. Also s J Ltl . J'^ 

0^1, 267 N.W, 111 , Apparently contra ^ 

19 Pac. 9S5, 38 L.R.A 74. ‘ ^ Kingsley, 5 Idaho 416, 
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readings winch occurred before amendment'’® This is likewise 
true with substituted bills, provided the substituted bill is in effect 
an amendment and not a new bill”® There is, however, sonic 
authority that a bill materially amended must be re-read in its 
amended forin.®^^ Eut logically there is little justification for this 
view, for so long as the change made amounts only to an amend¬ 
ment, it is not a new bill.'“ And in the ease of substituted bills, 
so long as they are germane to,®* or coiiecrned with the same snl)- 
jeet matter or einlnaee the same general principles of the orig¬ 
inal,®* a re-reading is not necessary. Nor is it necessary that the 
title remain the same,®® so long as the hill does not become a new 
bill by failing to meet any of the requirements ]iist suggested. 
After all, there is, and propeidy so,®’’ great liberality in favor of 
a construction which will hold the substituted bill within the 
scope of the original so as not to require a re-reading. 

§ 42. Emergencies.®*—As above suggested, the legislature is 
sometimes empowered by tlic comstitution in case of an emergency, 

68 Sea cases imder nole 57. Ibid. 

60 Brown v Road Commi's., 173 N.C. 598, 92 S.E. 502; Frazier v Dd. oT 
Coiiimrs., 19-1 N.C. 19, 138 S.E. 433; Miller v Slate, 3 Ohio St, 475. 

60 See Slate v Kasliville Ba.seball Club, 127 Term. 2D2, 154 S.W, 1151. 

oiStnta V Cox, 105 Neb. 75, 178 N.W. 913; Slate v Ryan, 92 Neb. CS6, 

139 N.W, 235; Frazier v Board o£ Commrs, 191 N.C. 41), 138 SIS, 4,13; Clay- 
well v Board of Coinmre., 173 N.C. 667, 92 S.E. 481, Miller v Stats, 3 Ohio 
St, 475 

62 And besides, il amended bills wore reauirert to bo rc-read lor tlirc'c 
tunes, the process of leEislntlon would be Inteminablo. State y Ryan, 92 
Neb. 636, 139 N.W. 235 For further discuasioii of amoudmeiita, see Chaiit. 
XII, § 115, et seq,, infra, 

66 People V LaSalle Street Trust & Sav. Banlf, 269 III. 518, 111) N.IO, ;|,S; 
State V Akers, 92 Kan. 1G9, 140 Pac. 637; Slate v Co.x, 105 Neb. 75, 178 N.W. 
913; Edwards v County Conimrs., 183 N.C. 58, III) S.E. COO, Southern R. Uo, 
v Memphis, 126 Tenn, 267, 148 S.W. G6Z; Smith v Mitchell, 69 W.Va. 481, 72 
S.E. 755; Hood v City of Wheeling, 86 W.Va. 678, 102 S.E, 2511, 

61 Stale T Collier, 160 Tenn. 403, 23 S.W. (2) 897. 

OBHeiakell v Knox County, 132 Tenn. ISO, 177 S W. 483, 

66 Webster v Little Rock, 44 Ark. 536; Illinoia Central R. Co v People, 
143 III. 434, 33 N.E 173,19 L.R A. 119; State v Cox, 105 Neb. 75, 17B N.W. 913; 
Brown y Road Commrs., 173 N.C. 598, 92 S E. 602. See also Slate y Naahylllc 
Baseball Club, 127 Tenn. 292, 154 S.W U51, where entirely now and foreign 
matter in the title, created a now lull. Contra; State v Burling I on R. Co,, 
60 Neb. 741, 84 N.W. 254. 

67 See State y Ryan, 92 Neb. 636, 139 N.W. 235 

98 See § 108, infra, for further treatment of Einergeiicy Liuvh. 
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to suspciiil tli6 tuIg pGrtRiniii^ to tho roocliii^ of bills. Tlio exist¬ 
ence of an emergency i,s a matter solely for the determination of 
the legislature.®^ It must be declared to exist by a prescribed rote 
of the house having the bill under consideration, usually two- 
thirds or four-fifths.''^ And the declaration must he contained 
in the bill itself, or in a resolution in which the proposed liill is 
named ” Care should also be exercised to observe the provisions 
in the constitution concerning the suspension of this rule, as a 
failure to meet such requirements will often invalidate the act.''^ 

§43. 'Voting.—While.in most jmnsdictions constitutional pro¬ 
visions regulate the manner of voting and the number of votes 
required for the passage of an act,''"^ in the absence of such provi¬ 
sions, a law may be enacted by a majority vote of the legislative 
branch having the hill under consideration, in such a manner as 
it sees fit to adopt and use.'"’ Of course, before any vote can bo 


64People V Glenn Co, 100 Calif. 419, 35 Pao. 302, Van ICleeclc v Rainer, 
62 Colo. 4, 156 Pac. 1103; Weyand v Stover, 36 Kan. 546, 11 Pac. 356; Hull 
7 Miller, 4 Neb. 503; Kadderly v Portland, 44 Ore. 118, 74 Pao, 710, But see 
In re Hoffman, 155 Calif. 114, 99 Pac. 517, and Atty.-Qen, ex rel v Lindsay, 
178 MIeh. 524, 145 N.W, 98. 

restate v Wagener, 130 Minn. 424, 153 N.W. 749. 
ri Prellsen v Mahan, 21 La. Ann. 79. 


W People V Glenn Co., 100 Calif. 419, 35 Pac. 302, And see Cohn v Kliig- 
eley, 5 Idaho 416, 49 Pac. 985, 38 L.RA. 74, where the rule could not be sus¬ 
pended generally or for one day. For a representative conglitutioual pro¬ 
vision, see Mo. Const. (1875), Art. IV, § 36, 


<3 Hull V Miller, 4 Neb, 503. Also see Lemaire v Crockett, 116 Me. 26,3, 
and State ex rel Harvey v Lenville, 318 Mo. 698, 300 S.W. 1066, 

'•4 That these provisions are mandatory, see Burlingham v City, 213 Fed. 
1014; Butler v Board of Directors, 103 Ark. 109, 146 S.W. 120; Rash v Allen, 
1 n ^ Ktuesley, 5 Idaho 416, 49 Pac, 985, 38 

smi!’ n ^ McCullough V State, 11 (nd. 424; 

170 SW. 465, 261 Mo. 515; State v Davis, 66 Neb. 333, 92 NW, 740- P'eople 
\ Devlin, 33 N.Y. 269; State v Schultz, 44 N.D. 269, 174 N.W. 8. 

DruK C^'^42 ^ ® ^ Stults Kagle 

366 30 LRA ’tr^-^ Edwards, 55 Kan. 751, 42 Pac, 

Grtt Falk 3S 1' f Too ^ 

WlisnTi v' r-T ' ’ People V Marlhorough, 54 N.Y. 276- 

N.W 816 rmaloruTV^^ ^ Calahan, 196 Wis. 518, 220 

q In le Opinion of Justices, 228 Ala, 140, 152 So. 901, 
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taken, a quorum must be present.'''* Unless some other proportion 
is clearly indicated, such as a majority of all those elected,” a bare 
inajority of the members present will constitute a quorum,'*® Thus, 
a majority of a quorum will suffice to pass a bill unless a larger 
proportion thereof is required.'*® Bills of certain types, however, 
such as local or private acts,*® incorporation aets,®^ tax bills®® and 
emergency laws,®® are frequently subject to constitutional provi¬ 
sions requiring passage by a larger vote than that required for bills 
generally. Obviorrsly, these provisions must be observed in order 
for sireh legislation to be validly enacted.®* 

As to the manner or mode of voting, in the absence of any 
provision in the constitution, it too may be regulated by legisla¬ 
tive rules,®® and matters consequently may be voted upon viva voce, 
by a rising vote, or by some other similar method.®® Even the use 
of an electric roll call device is proper.®* The constitutions of some 


reWebb v Carter, 129 Term. 182, 165 S.W. 426, And see State ex rel 
Garland v Guillary, 184 La. 329, 166 So 94, that a two-thirds vote of the 
membership of each house meant two-thirds of a quorum of each house. 

77People v DeWolf, 62 III, 263; County Commrs v Baker, 141 Md. 623, 
119 Atl. 461; Kelley v Sec of Stale, 149 Mich, 343, 112 NW, 978; State v 
Gould, 31 Minn. 189, 17 N,W. 276; State v Mason, 155 Mo. 486, 56 S.W. 636, 
aff. 179 U.S 328, 45 L,Ed. 214, 21 S.Ct. 125, Hull v Miller, 4 Neb. 503. 

78 See Rualivllle Gas. Co. v Rnsliville, 121 Ind. 206, 23 N.B 72, 6 L.R.A. 
315. 

71) In re Opinion of the Justices (Ala.) 162 So. 901 

80 People V Allen, 42 N.Y. 378. 

siDeBow v People, 1 Den. (N.Y.) 9, 

82 Stanley v Gates, 179 Ark. 886, 19 S.W (2) 1000; Jones v Chamberlain, 
109 N.Y. 100, 16 N,E. 72; Whittaker v Janesville, 33 Wis. 76, 

S3 Ex parte May (Tex. Or. App ), 40 S W. (2) 811. 

84Cox v Stults Eagle Drug Co (Ariz.), 21 Pac f2) 914; Stanley v Gates, 
179 Ark. 886 , 19 S.W. (2) 1000; Allen v Auditor, 122 Mich. 324, 81 N.W 113; 
People V Murray, 149 N.Y. 367, 44 NE. 146, 32 L.R.A. 344, Povdyce v God- 
maii, 20 Ohio St. 1; In re Opinion of Justices, 46 R.l. 289, 120 Atl 868; Ex 
parte May (Tex. Cr. App.), 40 S.W. (2) 811 (substitute bill). 

SB Lincoln v Haugen, 45 Minn. 451, 48 N.W. 196. 

88 Lincoln v Haugen, 46 Minn. 451, 48 N.W 196. 

87 Day T Walker (Neb.), 247 N.W. 350. 
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states, howevei’i expressly provide that on ilic fiiml ijiisHiip'o oC 
every bill, "tlie vote sball be by yeas and nays and the same 
recorded.” This obviously is intended to force laeinbcn'S present 
to assume and feel their full responsiliility as roproiseiiiatives of 
the people in matters of legislation and also to fnruisli definite 
proof that the liill was enacted liy 1lic reiiuirod votc.'**^'' Sudi pro¬ 
visions are also considered imperative.**' And in those states whore 
the journal entry rule*”’ is recognized, the oiiscrvaiiofi of this coii- 
stitntional provision is a necessary prerecinisito to the validil.y of 
all legislation, since tlie absence of an entry reiinired hy the enn- 
stitution invalidates the law involved.The entry on tlio jonriiivI.s 
of the yeas and nays, where required by the consLituLioii, furnislnm 
definite and conelnsive evidence whether a bill was iiassed hy tbo 
necessary majority.''- 


§44. Executive Approval and Veto,-After a liill has hoou 
passed by the legislature, the constilntioiis of ))radi(!nlly ovei'y 
state ** as well as of the federal government,"* require that it ho 

88 Where a constitutional provision required Uio question ot "ihml 
passage” to he taken immediately upon the last reading ot the bill "tlnal 
passage" reterred to passage ot a MU, following last roartlne', wWoli bud hmi 

Z a Iff the other house Soott v State 

Dnig Stores v Simpson (Fla.), 1B6 So. 262, afl, 166 So. 227, that atltmtlDn 

ssaDay y Walker, 124 Neb. 500, 247 N.W. 350, 

9 S Nv Edraancti, 252 III 108 

SIS. .r. B..,; . oiw ,T.”x 

Weed^^Berg^ M Wis, “b^IzTn W 

such invalidity, 8 ee 5 140, mira 

WBarasdail Refining Corp. v Welsh (S.D.) 269 N W sil 

power rnn, 

Uoverament and Politics ( 3 rd Ed.), p. 444 ' ' hi Amorioau 

^ititution tequlres’every ord^er,^if Ecdoval Con- 

ol the Senate and House may be npco' * coucummeo 

inurnment) to be presented to the presidTnTV"*“'®‘ ™ “‘’■ 

ure known as a ‘'concurrent reaoluLn"^ “t. Congress has dovlsBd the nmiiH- 
law, is not submitted to the president foT h ' Hie oftoct of 

treatment ol Resolutions, see supra § 3 ^ aSDi'Qval or yoto, For lumhor 



§44 


The Enactment ce Statutes 


69 


presented to tlie governor or eMef executive for liis approval.®® 
If he approves it, he signs it"" If not, he returns it to the house 
from -which it originated, with Ins olijections. And imder many 
constitutions, he need not veto the entire act, bnt can limit his dis¬ 
approval to certain items.®' After the hill has been returned to 
the. house, and upon reconsideration, if it is passed by a t-wo-thirds 
vote of the legislature, it lieeomes a law without the executive's 
approval and in spite of hi.s veto.®® He is generally given a speci¬ 
fied nnniber oE days within which to approve or veto any bill -which 
is presented to him.®® Temporary adjournment will not, however, 
prevent him from making such return.^®® Bnt the authorities are 
111 conflict as to whether a hill can be presented to him after the 


ns In the absence of a constitutional provision -ivitli retevenco to the 
mannei' o£ presentation, any presentation -will snflice -which -will afford the 
executive ample opportunity to approve or disapprove. Harpending v 
Haight, 3D Calif. 189; McKenzie v Moore, 92 Ky. 216, 17 S.W. 483; Wi'ede v 
Richardson, 77 Ohio St 182, 82 NH. 1072. But constitutional reQuirements, 
if any, must be observed. Lankford v Somerset Co, 73 Md, 491, 20 At), 
1017, 22 Atl. 412, 

11(1 A report of approval from the governor is not necessary, in tlie 
absence of a constitutional recuiirement. Seven Hickory v Ellery, 103 U.S. 
■123, 2(i L.Ed, 137; People v Hatch, 19 III. 283, Slate v WhiBiiei’i 35 Kan. 271, 
10 Pac. 852. 

07 state ex rel Wise, Tel Co. y Henry, 218 WIs. 302, 260 N.W 486, 99 
A.LR, 1267, Apparently this sort of veto applies chiefly to appropriation 
bills, See Fergus v Russel, 270 III. 304, 110 N. B. 130; Peebly v Childers, 
95 Okla. 40, 217 Pac, 1049, and Stale ex rel Finnegan v Dammann (WIs.), 
264 N.W. 622. But muler the phra,se "items or parts of Hems”, the governor 
cannot disapprove a part of one item. In re Opinion of the Justices (Mass.), 
2 NE, (2) 789; State ex rel I-Iudson v Carter (Okla.), 27 Pac, (2) 617, Autl 
the executive cannot reduce specific Items, even though he is authorized to 
disapprove specific Rems. Wood v State Administrative Bel. (Mich.), 238 
N.W 16. 

iiM State V Deal, 24 Fla. 293, 4 So. 899, 4 Atl. 370, 
ii" The lime varies from three to ten days, so tar as state executives 
are concerned. Dealey, Our State Constitutions, p. 31, The president is 
given ten days for his approval 11.S Const,, Art. I, 5 7. And sec Stinson v 
Smith, S Minn. 366, and Edwards v U S., 286 U.S, •182, 52 S.Ct, 627, 76 L.Ed. 
1239, that Sunday is excluded from the three clays period given the executive 
for approval afler final adiournment 

100 Wood V Slate Administrative Bd. (Mich,), 238 N.W. IG, Also see 
Wright V I7.S., 82 L.Ecl (U.S.) 363, where the return of a disapproved bill 
during recess of the house In which It originated, was effective to prevent 
It becoming a law without executive’s appi'oval, 
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final adjournment of the legislature,^®^ although the bettor rule 
favors such a presentment, particularly where the executive in pass¬ 
ing on hills is regarded as exercising an executive rather than a 
legislative function.^®^ If a bill may be presented to him after final 
adjournment, he may clearly veto or approve it,i®'‘ although 
statutory or constitutional provisions, if any, must be met4®® The 
executive’s failure to sign or veto a bill within the prescribed period 
does not destroy it, for it becomes a law nevertheless by the lapse 


101 Dow V Beldelman, 49 Ark. 326, 5 S W. 207; Prevealln y Derby, 112 
Conn. 129, 161 Atl. SIS, 70 A.L.R 1246; Jolmson v Luers, 129 Md. S21, 99 
Atl. 710; Hartness v Black, 96 Vt. 190, 114 All. 44, Contra; Amos y Gunn, 
94 So, 615, S4 Fla. 285; State y Eyan, 123 Kan. 767, 2B6 Pac, 811; In re 
Opinion of Justices, 76 N.H. 601, 81 Atl. 170. And see State ex rel Ciuuilng- 
ham 7 Davis (Fla.), 166 So. 289, that the constitutional limitation o£ sixty 
days for the regular session does not prevent presentation to the governor 
of bills passed during the sixty days after the expiration of such period, 
since the provision contemplates the performance of the dutlea Imposed 
upon the legislature withm a reasonable time and in due course, Also see 
State ex rel Thompson v Davis, 124 Fla. 592, 169 So, 199. And note Slate V 
omiack (Del,), 172 Atl. 838, where the governor is given thirty days after 
the adjournment to approve a bill 

losState V Mounts, 36 W.Va. 179, 14 S.E, 407, 15 L.R.A, 243, Contra; 

^ Russell, 270 III. 3().|, 

110 N.E, 130, Common, v Barnett, 199 Pa. St, 161. And note nurLlculai'iy 
People V Bowen, 21 N.Y. 520. In this connection, it Is also interosil l“ o 

« 

. .. Isglslative power m the governor and the Irgl.slallvc 

H of a law while Urn other 

branches had a legal existence In Michigan the vpin 

considered a legislative function w“ Smte 

238 N.W. 16. Also see Koenig v Bynu 254 nTs 3 f' ^ ' 

(Okla. Cr. App.), H Pac. (2) 208 . ’ 

23 La. Ann. 545, People v Bowen, 21 nT ^7^'^' 

u«e%7S%\o°i^^ 518, and eases 

the presenting of the bill before adjouimmLt "stlte ‘'esarding 

256 Pac. 811. Clearly the adiniirnnn« . ‘ ^ Kan. 7K7, 

V Hurford, 11 Neb. 377. or adjournmLtT^'^^-^ artiournmoiiL, MiDor 
Dammann (Wis.), 207 N.W. 433 . Sullivan v 

Hie the hill with his obje^ctiof H yetotd wRh 1^°'' governor shall 

L’iTSt ™ woJl’TS: r 
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of His approval may be indicated by signing the bill/"' 

and where it is vetoed, he is generally required to state his reasons 
therefore*’® If he is required to state his reasons, a failure to do so 
on his part will render the veto ineffeetived“‘' Once the bill has 
been signed and has passed beyond his control,or vetoed and 
returned to the house of its origin, the executive’s control ends and 
he cannot reconsider his actiond^ On the other hand, the legis- 

lOB Clark V Boyce. 20 Ariz. 544, 1S5 Pac. 136; State v Sessiona, 84 Kan. 
856, 115 Pac. 641; Warl.man v Philadelphia. 33 Pa. St. 202; Daughtery v 
State, 159 Tenn. 573, 20 S.W. (2) 1042. But some constitutions provide 
that an act shall become law without the governor's signature, if he retains 
It I'or a certain number of days after presented to him, unless the final 
adjournment of the legislature prevents him from returning it within the 
specified time, and in that case, the act shall not become a law. See Miller 

V Hurlord, 11 Neb. 377. For a case holduig that an interim adjournment 
before veto, prevented tlie law from becoming effective, see Okanogan 
Tribes V U.S., 49 S.Ct. 463. 279 U.S. 655. 

107 Porter v Hughes, 4 ArIz. 1, 32 Pac. 1G5; Lukens v Nye, 156 Calif. 498, 
105 Pac. 9B3; People v McCullough, 210 III. 483, 71 N.B, 802; Cooper v 
Nolan, 159 Tenn. 379, 19 S.W. (2) 274; Pickle v McCall, 86 Tex. 212, 24 
S.W. 265, 

108 Stale V Sessions, 84 Kan. 856,115 Pac, 641; Birdsall v Garrick, 3 Nev. 
154, But see Dickinson v Page, 120 Ark. 377, 179 S.W. 1004, and Cainmack 

V Harris, 234 Ky. 846, 29 S.W, (2) 567. 

100 state V French (Kan.), 300 Pac. 1082. And a communication by the 
governor to the house of origin suggesting amendments docs not constitute 
a veto. Ex parte Beiuglit, 53 Okla. Or, 293, 11 Pac. (2) 208. Nor does the 
validity of a veto rest upon the soundness of the executive’s reasons there¬ 
for. Cascade Tel. Co. v Tax Comm, 176 Wash. 616, 30 Pac. (2) 976. 

110People V McCullough, 210 111. 488, 71 N.B. 602; State v Whisner, 35 
Kan. 271, 10 Pac, 852; Cammack v. Harris, 234 Ky. 846, 29 S.W, (2) 567; 
Allegany County v Warfield, 100 Md. 516, 60 Atl. 599; State v Junkln, 79 
Neb. 532, 113 N.W 256; In re Recall of Bills, 2B Pa. Dist, 544; Pickle v McCall, 
86 Tex. 212, 24 S.W. 265. Erasure held ineffective to defeat an approval. 
Powell V Hayes, S3 Ark. 448, 104 S.W. 177. On the other hand, an approval 
made by mistake could ho recalled. People v Hatch, 19 III. 283. The actual 
poa.sesslon of a bill by Iko attorney general, under the governor's direction, 
constitutes possession by the governor. State v Grant Superior Ct., 202 
Ind. 197, 172 N.B. 897. 

lit Parkinson v Johnson, 160 Calif. 756, 117 Pac, 1057; State v South 
Norwalk, 79 Conn. 257, 53 Atl. 759; Slate v Wheeler, 172 Ind. 678, 89 N.B. 1; 
In re Opinion of JusUces, 45 N.H. 607 Tim veto of a bill Is consummated 
when it la returned to the legislature, Cainmack v Harris, 234 Ky, 846, 
29 S.W (2) 567. But it is not necessary (hat the bill be rotiivned to the 
legislature while 11 is In session, delivery to the presiding officer, secretary, 
or a member being sufficient. State v Holm, 172 Minn. 162, 215 N.W. 200, 
54 A.L.R, 333, 
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lutuiH- luay I'LH'iill a bill after it has lieeii presented to the governor 
for Ills approval, in the absence of any constitutiomil I'estriction,’'- 
althonnh both hoiiso.s must consent to sueli a recall.^^-’’ 

145. Enrollment, Authentication, Filing and Publication of 
Laws.—After a law has been passed hy the legislature, it is enrolled, 
sometimes hy virtue of constitutional rcquirenients. Enrollment is 
the prejtaration of a copy of the ad as pa.ssed,^^^ for the signatures 
of the prcsidiiig officers and the governor.^*® Those who are empow¬ 
ered to prepare this copy, cannot modify the .statute in any respect 
hut must reprodui-e it as enacted,”'’ especially in those jnri.srlictions 
which adhere to the .loimial entry rule,”" although minor and cler¬ 
ical errors will not nece.ssarily iiiwilidate the haw.”" But in those 


n-HohinpQU v Enslej- (Ala.i, 52 So. 69; la re Recalling Bills, 9 Colo. 
63'l. 21 Pac 474, .State v Sessions, 84 Kan. 856, 115 Pac. 641; McKenzie v 
Moore. 92 Ky, 216, 17 S.W. 4S3; Baltimore Warehouse Co, v Canton Ltimber 
Cq„ 115 Md. 13a, 84 Atl. 1S8, People v. Devlin, 33 N.Y. 269; Teem v State, 
79 Tex. Ci'ini. 265. IS3 S.W. 1144 A bill remains in the possession of the 
leeislatuie until it? actual presentation to the executive ior Ina approval, 
Jenkins v Emzminger (Fla.), 135 So 785. 

n.tBaltimore Wareliouse Co. v Canton Lumber Co, 118 Md. 135, 84 Atl. 
18S: People \ Devlin, 33 N.Y. 269. 

niRice V- Lonoke-Cabot Road Imp. Dist., 142 Ark. 454, 221 S.W 179, 
nr. .See Sharp v Merrill, 41 Minn. 492, 43 N.W. 385 But enrollment does 
not always take place before the signing. Nelson v Haywood County, 91 
Tenn. 596, 20 S.W. 1. 


in* Rice V Lonoke-Cabot Road Imp. Dist., 142 Ark. 454, 221 S.W. 179. 
And see Ex parte Copeland (Tex, Cr. App,), gi SW. (2) 700, where part of 
.statute was inadvertently omitted 

^ in Chicago R. & Q. R. Co v Smyi.h, 103 Fed, 376, King Lumber Co v 
Crow, ]55 Ala. 504, 46 So. 646; State v Deal, 24 Fla. 293, 4 So. 899, 4 Atl 370' 
State V -McLelland, 18 Neb, 236, 25 NW 77; In re Opinion of Justices, 
7b N.H. 601, SI Atl, 170: State v Platt, 2 S.C. 150; State v Wendler, 04 Wis. 
J69, es N.w 759. The enrolled bill must, at least, in substance be the same 
as the bill pa.-;sed by the legislature; Stein v Leepet, 78 Ala. 517; State v 

Sharp V Merrill, 11 Minn. 492, 43 
N.W 365; or in legal effect: Mooz v Randolph. 77 Ala. 597. 

inFreitag v Lnion Stock Yard & Transit Co. 262 111. 551, 104 K E. 901 
eir. dis. ISO III. Ap. 268. See also Concilia v Gelhar (Ore.) 27 Pac (2) 179 
and State v Moore, 37 Neb, 13. 55 N.W. 299 If an error committed in 
recordation is self-correcting or one appaient on the face of the journal 

invalid. State ex rel Adams y Lee (Fla.) 
166 So. .49, aff. 166 So. 262. Nor will the validity of an act be affected 
V here dencal erro, was made m the report of an amendment to the 

■fpr^vw Insti'uotion 

(ria.) 13i So. lOl 
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states whevp tlic enrolled act is the sole cxijosiloiy of its coiilciiLs, 
as well as conclusive evidence of its passage in the enrolled I'oriii,^’” 
a variance with or departure from tlie jouriiiil of the lofi'islaturc will 
not affect the enactment’s validitj'd-" After the passa^'e of a. Iiill 
by the legislature, some constitutions also ermtaiii provisions rc(juir- 
iiig that it lie signed liy the presiding officers of both houses. 
Sometimes this requirement is made by statute or by iegislative 
nile.^'- But whether tlie requirement, if preserilmd liy the consti¬ 
tution, is mandatory or directory, is a matter upon which then* is 
judicial disagTeciiieiit Since the signatures are iiiteiuled to evi¬ 
dence the proper passage of the hill,^-^ as well as to identify it 
and to indicate when it is ready for prcseidalioii 1o 1lie governor 


113 For (liscuasion of rule, see § 139, liilra 

120Ex parte Wren, G3 Miss. 512, overruling Brady v Wesl, 50 Miss. (IS; 
State V Chester. 39 S.C. 307, 17 S E. 752, overruling Slate v I-Ligoocl, LI) S.C. 
16; State ex rel Coleman v Lewis, 181 S.C. ifl, 18(1 S F li25, State v Si'liuiidl, 
J2 S.D. 267, 173 NW. S38. 

Ill Where .substantial refiuiremeiu wllli this provision Is sui'l'Uiluni, oilier 
officers may sign, such as a temporary speaker, llobei'lson v Stale, 1,'U) Ala. 
164, 30 So, 49-1, an assistant secretary, Stale v Glen, 18 Nev. 31, 1 Par, 181), 
Contra, as to presiding otficer’s secretary. Porter v Constr, Co., 211 Mo, 1, 
112 S,W. 285. And bills duly passed during a period of lime fixed liy the 
constitution but too neai the last hour to be enrolled and isiguud by the 
legislative officers and pie.seiited to llie governor liefore llie end of .siieh 
period, may be signed and presented within a reasomihlti Lime IhereaUer, 
State ex rel Thompson v Davis, 121 Fla. 592, 1(19 So. 199, Also see SLalo 
ex rel Cunningham v Davi.s (Fla.), IRC So 289. 

wsField V Clark, 143 U.S. G49, 12 SGI 195, 3R Llid 291. 

123 Mandatory; King Lumber Co v, Crow. 155 Ala. RDl, 111 So. (Ill), 
Amos V Giimi, 84 Fla. 2,85, 91 So. (115; Slate ex rel CunmnglULm v Davis 
(Fla.), IGR So 289, Lyneli v Hutchinson, 219 III. 193, 7(i N.IS, 1170; Sliile v 
Ljmch, 169 Iowa 118, 151 N.W. 81, Hamlell y McCreary, 156 S W, 110, In re 
Election of E.xeenlive Officers, 31 Neb. 263, 17 N.W. 923, 10 L 11. A S(i;i; HI ale 
V Howell, 26 Nev. 93, 61 Pac 466. Slate v KiusoweLLer, 15 Ohio SI. 251, 
12 N.E S07, Holman v Pahst (Tex.), 27 S.W. (2) 340, Slate v RUUu Board, 
110 Wash. 433, 249 Pac. 996; George Bolleu Co v Norlli PlalLe hr, Co., HI 
Wyo. 542, 121 Pac. 22; Kavanaugh v Chandler, 255 Ky. 182, 72 R W, (2) 10113, 
95 A.L.R. 279, and nolo Contra: Aikmau v Edwards, 55 Kan. 751, 42 Pac. 
366, 30 LRA. 1-19, State v Mickey, 73 Neb. 281, 102 N W 679, Akso sec Nolo, 
1 AunCas, 905, Slate v Missouri Pac. 11 Co., ilK) Neb. 7(1(1, 161 N W. 270; 
Speer v Allegheny Plank Road Co.. 22 Pa. St. 376 

124 Leavenworth Co v HiggonboUiam, 17 Kan. 62, Stale v Glmm, 18 
Nev. 31, 1 Pac 186, Stale, v Kie.sewHUer. 15 Ohio SI 251, 12 N,E 807. 

wri Stale V Kieseweller, ibid 
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ftir his approval/'® perhaps the observance should, at least, as a 
matter of precaution, be held mandatory, A bill, duly authenti¬ 
cated. submitted to the governor and vetoed and passed over his 
veto, floes not require a re-signing by the presiding officers, unless 
prescrilied by the eonstitutiond^' 

Frequently, the filing of a law, after its enactment, with the 
secretary of state, is made a prerequisite to the law’s effective¬ 
ness.^^® So also the publication of a legislative enactment may be 
prescribed as a condition precedent to its going into force,al¬ 
though there is authority to the contrary; at least, in effect.^® Pro- 
vi.sion.s relative to the time for pnblieatiou/®i as well as those regu¬ 
lating the manner and details of publication,^®^ are generally con¬ 
sidered directory. The publication, however, should be in the exact 
words of the enrolled bill,^®® even though it means the publishing of 
misspelled words, inaccuracies, and the including of grammatical 
errors and the liked®^ But, of course, in case of any variance be¬ 
tween the published statute and the enrolled bill, the latter will 


Rabartsou, 41 Kan. 200, 21 Pac 382; Taylor v Wilson, 17 
Neb. 88, 22 N.W. 119; Speer v Allegheny Planl: Road Co., 22 Pa. S76. 

12T Evansville r State, 118 Ind. 426, 21 N.B, 267, 4 L.RA. 93, Perkins v 
Lucas, 197 Ky. 1 , 24G S.W-150; Earnest v Sargent, 20 N.M. 427, 150 Pac 1018- 

zi: zzzzT "■ 

iutloTwVTr whether the requU-ement is made by the eonBtl- 

miou, Wabash R. Co, v. Hughes, 38 III. 174. or by statute. State v Whisner, 
an. ,1, 10 Pac. 852; State v Klesewetter, 45 Ohio St. 254, 12 N.E, S07. 

^ 37S; Calkin v State (Iowa), 1 Greene 68' 

State V Klesewetter, 45 Ohio St 254 12 IVP sno- n, ' 

Pa 4 W. ri..i r Petterman v Hulmg 31 

Pa. 432; Clark v Janesville, 10 Wis. 136, ® 

130 Culp V Commisaioners, 154 Md. 620 141 Atl «o- qi.t. ^ . 

31 N.M. 220, 243 Pac 779 Roa =io t, ^ Armstrong, 

Tt-jiij f Petterman v Hullna 71 Pa 47 ? nr./i 

Williams V Sanicha fTey i Kna-ar n,^ ^ «aijiig, Pa. 4d2, and 

to make publication neglected to^o so’ "" 

131 State T Lean, 9 Wis. 279. 

«V., 

133 See Fowler y State, si Tex. Crim. 574 19 R s W aai nr 
error may and should be indicated in some a^proprlm mannm- 
133 Fowler v State. 81 Tex. Crim. 574, 196 S.W. 951, 



§ 4S The Enactment op Statutes 75 

prevail.^®*' In making publication, liowever, the omission ol any 
essential part, sneli as tke enacting clause,^®® will be fatal, while 
the omission of some matter Avhieh does not change the meaning or 
alter the legal effect of the statute, would not seem to l)e of suffi¬ 
cient severity to invalidate the law on the ground that the publi¬ 
cation is defeetived®'^ 

§ 46. Journal Entries.—^Eaeh hoti.se of the legislature is usually 
required by statute or constitutional provision, to keep a journal 
of its proceedings and to make entries therein of certain matters, 
such as the introduction of bills, the vote thereon for and against, 
and their presentation to the governor.^®* In the absence of a statu¬ 
tory or constitutional requirement regulating the keeping of jour- 


130 Pease v Peek, 18 How. (U.S.) 59B, 15 H.Ed. B18; Wilson v Duncan, 
114 Ala. 659, 21 So. 1017, McLaughlin v Menottl, 105 Calif. 572, 38 Pao. 973, 
39 Pac. 207; Investment Co. v Trueman, 63 Fla. 184, 57 So. C63; Davis v 
Pltzgei'alcl, 6 Ga. Ap. 532, 65 S E 319; Dishon v Smith, 10 Iowa 212; Nugent 
V Jackson, 72 Miss. 1040, IS So, 493; Rucherl v Grand Ava, R, Co., 153 Mo. 
260, 63 S.W. 814; Bruce v State, 48 Neb. 570, 67 N.W. 454, People v Marl¬ 
borough, 54 N,Y. 276; Ohio Tax Comm t Parker, 117 Ohio 215, 158 N.B, 89, 
err. dis. 278 U.S. 566, 73 L.Ed. 509, 49 S Ct 78; Williams v Sapicha (Tex. 
Civ. Ap.), 59 S.W. 947; Slate v Howell, 80 Wash. 692, 142 Pac. 1; Combs v 
City, 97 W.Va. 395, 125 S.E. 239. 

130 In re Swartz, 47 Kati. 157, 27 Pao. 839. See Note, L R,A. 1915B, 1065. 
See also Weed v Bergh, 141 Wis. 569, 124 N.W. 664, where form or arrange¬ 
ment was changed. 

137 Smith V Hoyt, 14 Wis. 252. Errors in spelling which do not obscure 
the sense of the statute will not affect llie validity of the law. Petty v 
Talbott, 256 Ky. 688, 76 S.W. (2) 940 

138 Also see § 140, infra. The following Is a representative consUlutlonal 
provision: "Each house shall keep a journal of its proceedings, and pub¬ 
lish the same; and the yeas and nays of the members of either house, on 
any question, shall, at the desire of any three members present, be entei’ert 
on the journal," Const. Calif. 1879, Art IV, § 10. 
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uals, lilt’ entries may be of a most cursory nature.”” And in those 
states wliere the aiithciiticatecl and enrolled copy of an act imports 
ah.TOlute verity, the failure to record or make an entry of matters 
required by the constitution, does not affect the validity of the 
law.^^” Some states, however, do not adhere to this view but apply 
what is commonly known as the journal entry rule by virtue of 
which adherence to the constitutional requirements is essential to 
the validity of any law, with the result that a failure to make a 
prescribed entry in the journal invalidates the act.^*^ Where this 


139 Thus, it is not necessary to enter either the body or title ot the bill. 
Getting T Kansas City Stock Yards Co., 82 Fed. 839, Chicago B & Q. R. Co. 

V Smythe, 103 Fed. 376; In re Division of Howard County, 15 Kan. 191. 
Entry of bill's number, Dakota County School Diat v Chapman, 153 Fed. 887, 
82 C.C-A. 35, cert, den. 205 U.S. 545, 51 L.Ed. 923, 27 S.Ct. 792; Illinois Cen¬ 
tral R Co. T People, 143 III. 434. 33 N.E 173, 19 L.HA 110; Tyson v City 
of Salisbury, 151 N.C. 468, 66 S.E. 532, or some other designation which will 
preserve the identity at the bill with reference to the proceediugs connectecl 
with its enactment, Cottmg v Kansas City Stock Y'ards Co„ supra; Carswell 

V Wright, 133 Ga, 714, 66 S.E. 905; Illinois Central R. Co v People, supra, 
East Jefferson Waterworks v Caldwell & Co., 170 La. 326, 127 So 739' 
Ex parte Seward, 299 Mo. 385, 253 SW 356, err, dis, 264 US 599, 68 L.Ed’. 
869, 44 S.Ct. 355; State v Swiggart, 118 Tenn, 556, 102 S.W. 75, will siiflioo. 
And to the effect that the constitutional provision directing eiicli house to 
keep journals of its own proceedings does not require eiilnes to be made 
of every action taken on proposed amendments to pending bills, see State 
ex rd Lane Drug Stores v Simpson (Fla.), 166 So. 262, aff, 166 So 227. 


Sliennan v Story, 00 Calif. 
^3, Atlantic Coast Line R. Co. v State, 135 Ga. 545, 69 S.E. 725' Slate v 
Wheeler, 173 Ind. 578, 89 N.E, 1, State v Lynch, 169 Iowa 148, 151 N ^ 81 

State Lotterj Co. v Richoux, 23 La. Ann. 743; Annapolis v Harwood 32 Md 
,1; Ex paite Wren. 63 Miss. 512; Mo. Pac. R. Co w Price, 23 ^353 SUle 

NJ oTig Co. v Atty,-Ge.i„ 46 

113 Pac 921- Ev nl; t ® etc, R, Co, v State, 28 Okla, 94, 

. 9 1, Ex parte Tipton, 28 Tex. Ap 43g 11 s w filn- t 

6 Wash. 452, 34 Pac. 201 23 r t? a 2 in. , ' , v Jones, 

34 So 615; Narrows v Giles County, 128 Vm 57 T 105 SX 82.“"' 

People, 143 III. 434^*3rNy''l7T 19 Vr 1^5.19* 

41 Md, 446- Detroit v Bd of a ’ ^ Baltimore R. Co., 

”5,S,... V 

m N-E. SSI, s,.,. , tta-wss Ic "rVsr™"' ” 

Pis... ! S.O. .S„ s..,. , Sw„, , w„, „ Z ; 7”™/ ' 
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rule is applied, the legislative jouma] may he resorted to ni order 
to aseerlaiii whether the preseiibed entries iiave been maded^- 
Therefore, il a failure to make a proper entry of any of the essen¬ 
tial steps ill the enactment of a law, such as the reference of a bill 
to a standing comiiiittee/'^^ the adoption of an amendment,^the 
three readings or their dispensation in case of an emergency, 
the yeas and nays,’'^^ or tlie signing of the ])ill liy the proper offi¬ 
cers,^'*® is revealed, the law may be declared invalid. Other states, 
applying the journal entry rule in a somewhat modified form, 
refuse to declare an act invalid for failure to observe the constitu¬ 
tional provisions pertaining to the pa,ssage of laws, unless it affirm¬ 
atively appears from the pinrnal that the eonstitntional require- 
iiieiits have not liecn met.*'"' In accordance with this view, mere 
silence oi‘ don])!*'’* will not invalidate the law, unless the entry 
be one necessary to the valid euactincnt of a law because of its 
mandatory nature But no matter what view is followed, the 

lie See cases under note 1H, ibid 

iin Scale v Dillard, 198 Ala. 539, 72 So 56 

HI State V Porter, 145 Ala. 151, 40 So, 144 

un Colm V Kingsley, 5 Idaho 416, 49 Pac. 985, 38 L.Il.A. 71; McClellan v 
Stem, 229 Mich. 203, 2C1 N.W, 209. 

1411 Colin V Kingsley, ibid. 

147 Jackson V State, 171 Ala. 38, 46 So. 268; Allen v City ol Ralelgli, 181 
N.C. 453,107 S.15 483; Darnsdall Refining CoiD v Welsh (S.D.), 269 N.W 853 

148 Adams v Clark, 36 Colo. 65, 85 Pac. 642; Geo Dollen Co v North 
Platte Co., 10 Wyo. 542, 121 Pac. 22 

im Moody V Stale, 48 Ala. 115, Adams v Clark, 36 Colo. 65, 85 Pac. 642; 
Speer v Atheii.s, 85 Ga. 49, 11 S.E. 802, Ilollragaworlli v Thompsoii, 45 La, 
Ann, 222, 12 So. 1; Berry v Baltimore R. Co, 41 Md. 446; State v Swan, 
7 Wyo. 166, 51 Pac, 209, 40 LR.A 195. Also note Stale ex rel v Drabelle, 
261 Mo. 516, 170 S W. 405. 

NiCipeR V Payne, 90 Ark. 60(1, 30 S.W. 426; People v Dunn, SO Calif. 211, 
22 Pac. 140; Adams y Clark, 36 Colo. 66, SO Pac, 642; In re Drainage Disl,, 
26 Idaho 311, 143 Pac. 299; HolUngswoiTh v Thompson, 45 La. Ann 222, 12 
So. 1; Portland v Ylck, 44 Ore. 439, 75 Pac. 706; State v Swan, 7 Wyo. 166, 
51 Pac, 209, 40 L.R.A, 195. 

iril Clendaniel v Conrad (Dela.) 3 Boyce 549, 83 Atl 1036, 

WiS So, Ottawa v Perkins, 94 U.S. 260; Post v Supervisors, 105 U.S. 667; 
Ex parte Howard v Harrisoir Iron Co., 119 Ala, 484, 24 So, 516; Speer v 
Athens, 86 Ga. 49, 11 S.E. S02, In re Drainage Dist., 26 Idaho 311, 113 Pac, 
299, Ryan v Lynch, 68 III. 160; Weyand v Stover, 35 Kan. 545, 11 Pac. 355; 
People V Mahaiiey, 13 Mich. 481; In re Ellis, 55 Minn. 401, 56 N.W 1056; 
Portland v Vick, 44 Ore. 439, 75 Pac. 706; Osbuni v Staley, 5 W.Va. 85, 
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enrolled act, regular on its face and in tlie custody of tlie proper 
official, is presumed to lave ken regularly adopted and is prima 
facie evidence of tk law/”^ So far as tk passage of any act is 
concerned, as a matter of precaution, tk journal slioiild show 
affirmatively that all the constitutional requirements have been 
fulfilled. And where the failnre to observe the constitutional 
method of enacting a law is asserted, the legislative journals must 
k considered as a wholed®^ 


i53CIendanleI v Conrad (Del.) I Boyce 549,83 Atl 1036; Berry v Balti¬ 
more H, Co,, 41 Md, 446; In re Ellis, 55 l^inn. 401,56 N,W. 1056; Helsliell v 
Knoi County, 132 Teun. 180,17V S,W. 483; State v Jones, 6 Wash. 642,34 
Pac. 201,23 LRiJ49, 

Instate eirelX-Cel Stores Y Lee (Fla.) 166 So, 568, 
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r For malerial on the Initiative and referendum, generally, see' Barneit, 
J.D., The Opcralion of the Initiative and Referendum in Oregon (1915); 
Beard, C. A. and Schultz, Blrl, Docuraents on the Initiative and Referendum 
and Recall (1912); Lowell, A. L„ Public Opinion and Popular Government 
(1913); Muiiroe, W. B., The IniLiatlve, Referendum and Recall (1912), and 
Oberliollzer, E, P„ Tile Referendum In America (1911). Also see Statutes, 
69 Corpus Juris, §§ 227-306, 
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to a popular vote for approval or rejection.- Similarly, tlie refer- 
eudiun is a device whereby a small percentage of llie voters may 
cause any .statute enacted by the legislature, with certain excep¬ 
tions, to be submitted to the voters for approval by a prescribed 
majority before the statute may become effective as law.^ While 
the plans of these two devices vary considerably in the different 
.states^ basically they are all founded on the idea of direct repre- 
•sentation. The revival of this idea, whieli had long been superseded 
by that of indirect representation, was due largely to a lack of 
confidence in the legislature, and to a dissatisfaction with the con¬ 
duct of its members.^ The initiative and referendum wej’c efforts, 


-’Beard, American Government and Politics (3i'd Ed.) pp. 4G2-3. See 
also .State y Hinkle, 156 Wash. 289, 286 Pac. 839. "The legislative power of 
the Slate stall be vested in a Senate and Assembly winch stall be designated 
The Legislature of the State of California’ but the people reserve to them¬ 
selves the power to propose laws and amendments to the constitution, and 
to adopt or reject the same, at the polls independent of the legislature, and 
also reserve the power at their own option, to so adopt or reject any act, or 
aecUon or part of any act, passed by the legislature . . The first power 

reserved to the people shall be known as tlie initiative .... The second 
power reserved to the people shall be known as the referendum ” Const 
Calif., 1879, Art. IV, § 1, 


3Beard, American Government and Politics (3rd Ed.), pp 162-3 See 
also Beal V State, 131 Md. 669, 103 Atl 99; State v Becker (Mo.) 240 S W 
229; State v Hinkle, 156 Wash. 289, 286 Pac. 839. Also see Whitmore v 

arr, 2 Calif. Ap, 590, 38 Pac, (2) 802. And note constitutional provision 
under note 2, ibid. 


PnitH iVa w! ? «ee Beard. American GovermneiU and 

titles (3rd Ed.), pp. 469-71 In at least twenty-five state,s, the consliln- 
t OM provide for a referendum on some or all legislation. See Legislation, 
first “■ ^ optional leferendum was apparently 

m... u™, ' ' * ■ “ 

.UmiLnTyi’Sf''",'?'.""'’''™'' »' ">• “a- 

t .Ji ' ^ concluded that responsive legislation could be satiqhe 

yu,a. “rir,: “zrr- 

a™ k. pSrl". r"“ 

electorate and better means nf rnTrim • State, supia. An educated 

^ .a. .. p, a" r 
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not to limit oi- curtail the power oi the legislature to enact laws,“ 
but to give the people the power to secure the enactment oi laws 
which they desired but which the legislature either failed, neglected 
or refused to pass," and to give then) the porver to suspend or annul 
those laws passed Iiy the legislature l)ut not yet effective, whieli 
they did not desire to liecoinc laws.“ Any law that the legislature 
could have enacted prior to the adoiiiion of the initiative and 
1 ‘efereiidiiiii, 1 hc.v are now able, with few exceptions, to adopt inde¬ 
pendently of the legislalnre." This power vested in the people liy 
(he eonstitutiou, as rve have already slated/'’ does not amount to 
an iiidawful delegation of legislative power. But the initiative and 
the referendum must bo exerelsed in aeeord rvitli the constitution,” 
and 1 bo pcoplo cannot dii'cctly enact a law in contravention of the con¬ 
stitution any more than they can indirectly do so through their chosen 
representatives iu the logislatured” Nor can they, through the use 
of the refei'ciuliiiu, validate an uiicoustitutional legislative act.'’-'’ 

§ 48, Matters Subject to the Initiative.— The power ve,sted in 
the people liy virtue of tlie initiative, is an extensive one, but there 
are several matters which ai'c not .suliject to it. Tims, in some .states, 
constitutional pi'ovisions provide that the right of the initiative 
does not extend lo the imikiiig of appropriations’' This exception 


0 stale v Oaboi'ii, ](i Arlz. 247, 143 Pnc. 117; Slate v Erioltson, 7B Mont. 
429, 244 I’ac, 287; Gall'd v Burke County, 53 N.D. 140, 205 N,W, 17; Stale v 
Slualiov, 119 Ore. 141, 24S I’ac. 358; Slate v WlilHinan, 3(1 S.D. 260, 154 N.W. 
707. 

T See State v WlilHiinui, 36 S.D. 260, 164 N.W. 707. 

BAlabam's Ih'dR'lit Co. v Hunt, 29 Ariz. 419, 242 Pac, 658; In re Opinion 
of Juatlces (Me.) 11)7 All, 673; Norrie v Cross, 25 Okla. 287, 105 Pno, 1000. 

0 Tourtall V Seai’uii (Ark.) 90 S.W. (2) 476. 

ID See supra § 21, 

It State V Mack, 134 Ore. 67, 292 Pac, 306; Stale v Shafer, 63 N.D. 128, 
246 N.W. 874, CuUon v Oliaso, 174 Wash. 363, 25 Pac. (2) 81. 

iBUemmou. v HiRRlna (Mass.) 178 N.N. 536, Slate v .Stewart, 53 Mont, 
18, IGL Pac. 309, Simpson v Hill, I2.S Okla. 269, 263 Pac, 635, 56 A.L.R. 706. 
Also ace Oulletoii v Cliase (Wash.) 25 Pac, (2) 81; State v Shafer (Neb.) 
246 N.W. 874, aiid State ex rcl v Bcekor, 290 Mo, 560, 236 .S.W, 1017, 

111 People V Gould, 345 III. 288, 178 N.H. 133, 

II See SLiito V Ulxou, 59 Mont. 58, 195 Pac, 841, But an initiated law 
may provide tluit the IcB’l.sUUuro aball levy a tax and use it tor designated 
purpoaos, iStatc v Iilrlclcson, 76 Mont. 429, 244 Pac, 2,87. See also Horton 
V Alloruoy-GononU, 269 Mass. 503, 169 N.M 552, State y Dixon, supra; Slate 
Board v Ulley, 192 Calif. 158, 218 J’ac, J018. 
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grows out of the obvious impossibility of the voters having' any 
adequate knowledge of the funds available for appropriation,^'’ 
And, in at least one state, no measure relating to religion or reli¬ 
gious practices, can be the subject of the initiative.^® But in the 
absence of any constitutional prohibition, the power to enact laws 
through the initiative, is as extensive as the law making power of 
the legislature. 


§49. Matters Subject to the Referendum,—While this right 
like that of the initiative is also an extensive one, not every act 
passed by the legislature is subject to it, for frequently certain 
exceptions are made by provisions in the constitution.^’ Among 
these exceptions, are emergency laws enacted for immediate 
relief,’® enactments for the immediate preservation of tlie public 


15 State V Dixon, 59 Mont. 58, 195 Pac. 841. 

la Anderson v Secretary of Commonwealth. 255 Mass. 366, 161 N.E. 378. 
IT See 43 Harv. L.Rev. 813, 14 (1930) and 44 Harv. L.Rev. 851, 52 (1931). 
Such exceptions, however, are to be strictly and yet reasonably construed 
Stam y Forney, 108 Ohio St. 463, 141 N.E. 16. And note Warner v White 
(ApIz.) 4 Pac. (2) 1000, that the legislature must state why the measure is 
exempt. 

18 For additional treatment of laws of this character, see infra § 108. 
But the auestion of referable character is not determined by the statute's 
desiguaUon as an emergency measure Flynn v Tax Comm. (N.M.) 28 Pac 
(2) 889. But note State v Hinkle, 152 Wash, 221, 277 Pac. 837 

18 The emergency act should contain a declaration of the wrong sought 
to be remedied and the need for immediate effectiveness Jumper v Mc- 
Callum, 179 Ark. 837; Strange v Levy, 134 Md. 645, 107 Atl, 649- Hodges 

Clausen, 85 Wash, 260, 

18 Pac. 28. But the attachment of a void or unwarranted emergency 
clause wUl not prevent a referendum, State v Thompson, 323 Mo. 742 

Jhisman, 36 S.D. 260, 154 N.W 707; State v Hinkle, 152 Wash. 221 277 
Pac. 837, even though the existence of an emergency is lor' the 
determination of the legislature. Roy y Beveridge, 125 Ore. 92, 266 PaJ 230 

47 Pac, 1159. But m a majority of the courts, recitals of an emergency 
which are mtended to except statutes from the referendum, are held not to 

BrlsirTLar8f;«^^ - rel 

“““ "Zu 'z 
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health, peace and safety,^” appropriations that are necessary for the 
maintenance and support of the government and its existing insti¬ 
tutions,acts levying taxes, the proceeds of which are to be applied 
to the support of the government and its existing institutions,^^ 
bills reapportioning the state into congressional districts,^** and the 
ratification of amendments to the federal constitution.^'* But wher¬ 
ever the referendum is permissible, the people may unmahe what¬ 
ever laws they desire no matter how ill-advised or destructive their 

20 Warner v White (Ariz.) 4 Pac. (2) 1000; State v Becker, 289 Mo. 6G0, 
233 S.W. 041; State v Stewart, 67 Mont. 144, 187 Pac. 641; Roy v Beveridge, 
125 Ore. 92, 266 Pao. 230. And see Legislation, 43 Harv. L.Rev, 813, 816 
(1930). 

21 Winebrenner v Salmon, 156 Md. 563, 142 Atl. 723, Yont v Sec. ot 
Commission (Mass.) 176 N.TD. 1; State ex rel Botlten v Morrison (S.D.) 249 
N.W, 663; Stale ex rel Burt v Hulcliinson (Wash.) 21 Pac. (2) 514; State v 
Hinkle, 161 VVash. 652, 297 Pac. 1071; and see Slate v Coyne (S.D.) 257 N.W, 
733, where an act providing for registration and licensing and fixing license 
fees for motor velholea, was held a law necessary for the support of state 
Institutions Also note State ex rel Haynes v District Court (Mont.) 78 Pac 
(2) 937, that the liquor control act was not an appropriation bill, even 
though one-half of the fees collected went into the public school fund. 

22 Winebrenner v Salmon, 155 Md. 663, 142 Atl, 723; Moreton v Hag¬ 
gerty, 240 Mich, 684, 216 N.W. 450; Slate v Blown, 112 Ohio St, 690, 148 N.E, 
95; State v Hliilde, 161 Wash, 662, 297 Pac. 1071 But note that this excep¬ 
tion relates only to salf-executliig levies. Stale v Porney, 108 Ohio St, 463, 
141 N.E, 16, Nor does it relate to the salai-y ot public officers. State v 
Eastcott, 53 S.D. 191, 220 N.W. 613, 

23In re Opinion of Justices, 254 Mass. 617, 151 N.E. 680. Contra; State 
V Hildebrandt, 94 Ohio St J54, 114 N.E. 66, atf. 241 U.S. 566, GO L.Ed, 1172, 
36 S.Cl, 708; Stale v Polley, 26 S.D. 5, 127 N.W. 848, See also Boggs v Jor¬ 
dan, 204 Calif. 207, 267 Pao, 696. 

24 Hawke v Smith, 253 U.S. 221, 64 L.Ed, 871, 40 S.Ct, 495, 10 A.L.R. 
1054; Whlttemoro v Terral, 140 Ark. 493, 215 S.W. 686; Prior v Nolaud, 68 
Colo. 263, 188 Pac. 729; In re Opinion of Justices, 118 Me. 644, 107 Atl. 673; 
In re Opinion of Justices, 262 Mass. 603, 160 N.E, 439; Decker v Vaughan, 
■209 Mioh. 605, 177 N.W. 388. But see Slate v Howell, 107 Wash, 167, 181 
Pac, 920. The weight of authorily adopts the vlow that the amending of 
the constitution is a federal function derived from the constitution itselC, 
while the referendum relates only to acts or laws ot the legislature, and not 
to resolutions. The minority vlo-w contends that the United Slates has no 
concern as to the manner of passing on a proposed amendment to the federiil 
constitution. Also see Coleman v Miller, 146 Kan. 390, 71 Pac (2) 518, And 
note Donnelly v Myers, 127 Ohio St, 104, 186 N.E 918, that a law providing 
for a convention to ratify a proposed amendment to the Federal constitu¬ 
tion, was not subject to the referendum. 



The Construction op Statutes 


§50 


action may be, although a remedy may exist if their action violates 
the state or federal constitutions.^® 

§ 50. The Petition, Generally.—The petition is said to lie the 
.stepping stone to the exercise of the right of the initiative or of 
the referendum.^® It is a prerequisite for the submission of an act 
to the people or for the proposal of a law by them,^'^ for without a 
Jegally .sufficient petition, neither of these rights can be exercised.-® 
C'oiisequenth", it is important that all constitutional as well as 
■statutory requirements in aid thereof be met, although the peti¬ 
tion will be liberally construed in detcrniining its sufficiency lief ore 
it is filed.®' In fact, it may be announced, as a general rule, that 
a petition will or should be deemed sufficient if it substantially 
complies with all legal requirements, and if it appears to he 
regular in form,®® and free from fraud.®* Tlie "petition” may con- 


25 Sims y Moeur (Ariz.) 19 Pac. (2) 679. 

restate v Perrault, 34 N.M. 438, 283 Pac. 902 Tim purpose of the data 
required Is that those interested in protesting may intelhgently olmok the 
petition. Harraway r Armstrong, 95 Colo. 398, 36 Pac, (2) 456. 

27State V Osborn, 16 Adz. 247, 143 Pac 117; State y Wliisman, 36 S.D. 
260, 154 NW. 707; err. dis. 241 U.S. 643, 60 L.Ed, 1218, 36 S.Ct. 449. 

2fl State V Perrault, 34 N.M. 438, 283 Pac. 902. But see Beene y Hutto 
(Ark.) 96 S.W. (2) 485, that the sufficiency of a petition for initiating a loctU 
law is of no importance after voted upon. 


M Thompson y Vaughan, 192 Mich. 512, 159 N.W. 65; State v Hamm, 31 
N.Q. 570, 154 N.W. 704 

30Boyd V Jordan (Calif.) 35 Pac. (2) 533. 

Woos'’■ea>'»'ements is so construed. 
IT ^ 36 Pac. C2) 

ion aMo mb Tl-V appearing In the petl- 

McDonald (Ark ^4^3 W^ Westbrook v 

175 Pac. 500 ' ^ ^ Referendum Petition, 71 Okla. 91, 


mZTZ r« m b1"m In’ 

N.D,220 237 NW 741 ip ^ Schumaker v Byrne, 61 

^ state V Osborn, 16 Adz. 247, I43 pac, 117, 



§51 


The Initiative and Reeeuendum; 


85 


sist of more than one petition,®'^ Init all the mcliviclnal petitions 
going to make up “the petition”, must refer to the same aet and 
seek the same object.®'* Collectively, they must constitute a single 
petition. Nor is there any set form for the petition,®" in the absence 
of statutory or constitutional prescription. The petition, howeyer, 
must wlien the referendum is invoked, he confined to a single law.®'' 

§ 51, Circulation.—Tlie procedure prescribed by statute for 
the circulation of petitions usually requires only substantial com¬ 
pliance,Where no qualifications are fixed, anyone may circulate 
them, even a minor,''''’ although the circulator may he required by 
law to he a qualified voter, or a signer of the petition, or to possess 
some other (inalifiealion. So also, in the absence of any prohibition, 
he may he paid a reasonable compoimation for his services.'"’ But 
payment of coiiipeiisation, even though constituting' a criminal 
offense, does not invalidate the signatures obtained by the paid 
solicitorAnd in the poiTormanee of his duties, in order to secure 
an adequate petition, lie should, as a general rule, see the persons 
who sign'"’ and oxoreiso caution that they sign properly.'’® As is 
obvious, a great deal ivill depend upon the (lirculator ivhether a 
proper petition is olitaiiied. But tlie circulator does not have to 

31 Bloclcer V Sewell (Ark.) 75 S.W (2) 558; In re Opinion of JiisUees, 
132 Me. 523, 17‘1 All, S-16, Slate v Tluirmaii County, 97 Wash. 569, 1G6 PiU!, 
1126 See also Slate v AiiisboiTy, 104 Neb. 273, 177 N.W. 179, 178 N.'W. 822, 
to tlie el'lGct that the petition is compoaerl of the varione shoBls ntlacheQ, 
In California, the couallUitlon expressly bo proviiles. Const. C'aW',, 1879, 
Art IV, § 1, 

3B Slate V Hamia, 31 N.D. 570, 164 N.W. 704, 

33Sclmmachar v Byrne (N.D.) 237 N.W. 741, 

aiStata ex rcl ration v Myor.s, 127 Ohio St, 95, 186 N.16. 872, motion 
overruled, 127 Ohio St. 169, 187 N.E. 24t. 

38Reeves v Smith (Ark,) 78 S.W. (2) 72; In re Stale Quealion No. 137, 
114 Okla. 132, 244 Pao, SOG, 

30 In re Stale Qiieatlon No. 138, 114 Okla. 285, 2'1'i Pac. SOI, But note 
Art. IV, §1, Const, Calif. 1879; "Any qualified elector of llic alnlo shall he 
coinpeteut to solicll said signal,uros -within Lho county or oily and county of 
which he ia an aloclor,” 

40In re State Question No. 138, 114 Okla. 285, 214 Pac. SOL; In re Initia¬ 
tive Pcillion (Okla.) 55 Pac. (2) 455, 

44 Edwards v I-Tutehlnson (Wash.) 35 Pan. (2) Dll 

42Moi'ford v Pylo, 53 8.D. 366, 220 N.W. 907. 

43 State V Olcotl, 62 Ore, 277. 125 Pae. 303 
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make any attempt to determine whether the signers are legal 
voters ** 


§ 52. Signers and Signatures,—The most common qualifica¬ 
tion for a signer of a petition, is that he be a legal voter,or 
elector,^" although to qualify as a legal voter, he need not neces¬ 
sarily be registered.*^ Needless to say, a firm or a corporation can¬ 
not sign,*® particularly where the signer is required to be a legal 
voter or an elector. And in those states where the circulator must 
also be a signer, hi,s signature must appear on the petition.*" Fur¬ 
thermore, there is a presumption that the signers are duly quali¬ 
fied.®" 

As a general rule, each signer must personally affix his signa¬ 
ture or sign by his mark duly witnessed,®* but one’s name may be 
signed by another in the presence of the circulator by direct author¬ 
ization at the time of the signing.®- Clearly, if a signature is affixed 
by another without authority, the signature is void,®" although there 
is a presumption that every signature hs legal.®* And, of course, the 


«In re Initiative Petition (Okla.) 55 Pac. (2) 455, 

«In re Opinion of Justices, 116 Me. 557, 103 Atl. 761; State v Stewart, 
57 Mont. 397. 188 Pac, 904. 

4aPower v Robertson, 130 Miss. 188. 93 So. 769. 

47SajTnan v Becker (Mo.) 269 S.W. 973; State v Olcott, 67 Ore 211, 
136 Pac. 902; State v Sullivan, 283 Mo. 546. 224 S.W. 327. Contra: Alireiia 
vKerley (Ariz.) 37 Pac. (2) 375; In re Initiative Petition (Okla.) S5 Pac (2) 
455; State v Howell, 108 Wash. 340, 184 Pac, 333 , 

48 In re Referenaum Petitions, 78 Okla. 47, 186 Pac. 485, 

4*In re Opinion of Justices, 116 Me. 557, 103 Atl 761, 

M I^essei T Becker, 295 Mo. 93, 243 S.W. 346, AnU see In re Releren- 
Pan (2) 45^’ Initiative Petition (Okla.) B5 

51 In re Opinion of Justices, 116 Me. 557, 103 Atl. 761 

V ^Iso’see'state ez rel Patton 

V luyers, Ohio St. 95, 186 NE 872 90 i T n Kvn r, ^ 

Opinion ot Justices, 126 Me. 620. 137 Atl. 53 

5 * In re Opinion of Justices. 126 Me 620 197 An so v ^ 

295 Mo. 93, 243 S.W. 346. Becker, 

f ^^5. But if two 

Miller T Armstrong. 84 Colo. 416, 2^0 p'ac'"sT7”^'Thrfa^'T 

voter’s signature appears on both a vafm. ^ ’*®'*’*'**'®*'' tB*^t if a 

petition is no objection Savman v „ * Petition anU an initiative 

uujection. bayman v Becker (Mo.) 269 S.W. 973, 
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same signature can appear only once ““ If the statute requires the 
insertion of the signer's addreLSs or some other pertinent informa¬ 
tion, it must be given, for it is just as important as his name,®" 
although the address may be inserted by a person other than the 
signer,'''' particularly at the authorization o£ the signer.^® Similarly, 
where the date of the signing is required, it must appear on the 
petition,although it too may be filled in by some person for the 
signer.®* 

Signatures, as well as the addresses and the dates, should be 
legible, although mere illegibility is no ground for objection.®' Nor 
need ink be used, unless required by law.®® 

And in the absence of any indications to the contrary on its 
face,®® the petition is priina facie proof that the signatures con¬ 
tained in it are genuine,*'' thus imposing the burden of proof on 
anyone 'who questions their genuineness.®* Generally, the insuffi¬ 
ciency of a signature must be shown within a certain time before 
the initiative or referendum election.*” 


BCIii re I-Iouae Bill, 78 Okla. 47, 186 Pac. 486; O’Brien v Pyle, 51 S.D. 
385, 214 N.'W. 823. 

ooMayaclc v Kerr (Calif,) 13 Pac. (2) 717 (precinct numbers). And see 
Morlord v Pyle, S3 S.D. 366, 220 N.W. 907, that signer should Insert Ills 
address himself. But nolo In Re Referendum Petition, 18 Ohio St. N.P, N,S, 
141; In re State Quostlou No. 138,114 Okla. 285, 244 Pac. 801; In re Initiative 
Petition No. 205 (Okla.) 55 Fnc. (2) 455. The entry of the signer's address 
(street numbers) is mandatory and an offeollve provision against fraud. 
Elkins V Mlllikeii (Colo.) 249 Pac. 656. 

m I-Iarraway v Armstrong (Colo.) 36 Pac. (2) 456. 

Bs Sohuraacber v Byrne (N.D.) 237 N.W, 741; State ex rel Patton v 
Meyers, 127 Ohio St. 96, 186 N.E. 872, 127 Ohio St. 169, 187 N.E, 241. 

HOMortord v Pyle, 53 S.D. 356, 220 N.W. 907 But see I-Iarraway v Arm¬ 
strong, 96 Colo. 298, 36 Pac. (2) 456. 

00 I-Iarraway v Armstrong (Colo.) 36 Pac. (2) 466; Scbumacher v Byrne 
(N.D,) 237 N.W. 741; In re Rot'ereiidum Petition, 18 Ohio N.P. N.S. 141 

(II State V Olcott, 67 Ore. 211, 136 Pac, 902. 

(12 In re Referendum Potlllon, 18 Ohio N.P. N.S. 141 (indelible pencil 
may suffice), 

(19 State V Olcott, 67 Ore. 214,136 Pac, 902 (evidence of forgery on part of 
circulator) 

(W State V Olcott, 67 Ore. 214, 136 Pac. 902. Also see In re Opinion of 
Justices, 126 Me. 620, 137 Atl. 53, and State ex rel v Carter, 257 Mo. 62, 165 
S W, 773, 

90 State V Olcott, 67 Ore. 214, ,136 Pac. 902, 

90 See State v Fulton, 97 Ohio 325, 120 N.E, 140. 
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§ 53. Number of Signatures.—Constitutional or statutory pro¬ 
visions require that the petition be signed by a prescribed uiunlier 
of qualified signers,"' usually a certain percent, varying from five 
to ten,"® of the voters at the last election for a particular office. 
The secretary of state, acting in a ministerial capacity,counts the 
signatures, but only those which have been certified as genuiiie.'^^ 
He cannot count a signature properly withdrawn before it has been 
received and preliminarily filed with him.'^^ But the withdrawal 
to be effective must be done with the same formality that those 
counted receive,and before the petition has been finally deter¬ 
mined to be sufficient.'’^ The same certification as required of the 
petition for a referendum or the initiative, is rerptired for a peti¬ 
tion of withdrawal.'’" 


§54. Verification.—As is self evident, the verification con¬ 
sists of an affidavit. It is usually made by the circulator,’^ although 
others may be authorized to perform this duty. It should state the 
circulator’s qualifications,’* and that every person who has signed 
the petition did so in his presence;’® that he believes each signer 


Dyer T Shaw, 139 Okla. 165, 281 Pae. 776. 

692. ^ Howell, 80 Wash. 

fuinl** Preceding election" refers to election immediately prececllug tho 
g 0 the petition. State ex rel Ilg v Myers, 127 Ohio St. 171, 1S7 N.15. 

71 Thompson v Vaughan, 192 Mich. 512, 159 N.W. 65, 

72 Kellaher v Kozer, 112 Ore. 149. 228 Pac. 1086, 

D9, 22rPac^ (Mont.) 61 Pac (2) 815. People v tllnkle. 130 Wash. 

B.j.tTMt) wtri,r ™ ' 

75 Ford T Mitchell (Mont.) 61 Pac. 815. 

70 Ford V Mitchell (Mont.) 61 Pac. 815 . 

innirMi "S"’ ’ “ “■°- 

. m ® -» 

1. m S“y Sed;" ^ ’'™’' •• 
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lias aorrectly stated his name, residence and post of lice address,®'’ 
and that he is a legal voter of the county where the petition was 
circulated.®^ The circulator, or verifier, should, although it may not 
he mandatory, also state, that he is acquainted with the various 
signers.®’* 

From the foregoing, it is olivious that the chief purpose of the 
verification is to vouch for the genuineness of the signatures.®® It 
is such an iniiiortant part of the petition, that it should be made 
before the petition is filed ivith the propei- officials.®* Indeed, it 
is an indispcnsalile part of the petition.®” Moreover, every sheet of 
the petition should ho verified.®” And .slionld the verification he 
false, the petition may be rejected,®^ hnt actual fraud on the part 
of the (dreulator as to one signer must lie shown in order to affect 
the signatures of other signers.®® There is, and should he consider¬ 
able hesitancy on the part of officials and the conrt.s to deprive honest 
signers of the right Lo have tlioir signatures counted merely because 
some otliGV signer dislionestly signed the petition, without the 
guilty knowledge of the circulator®” Indeed, it is hard to justify 

fioiii re Opiuion of Jiisliccs, 12B Me. 620, 137 AH. B3, Thompson v 
Vaughan, 192 Mich. 512, 169 N.W. 65; Stale v Koser, lOB Ore. 509, 210 Pao, 
172; Morl’orcl v Pylo, 63 S.D. 3B7, 220 N.W. 907. 

SI See cases under note 30, Ibid. 

811 In re Opinion of Justices, 126 Me. 620, 137 All, 53; Morford v Pyle, 
53 S.D. 357, 220 N.W, 907, 

88 Ill re Opinion of JusLlcea, Ihld. Dili note Bloclier v Sewell (Ark.) 7G 
S,W. (2) 653, tluit failure of llio affidavit to slate that the circulator believed 
each aignaUirc to ho geuutiie, did not render the patlUon defective. 

S‘i'riiompaou v Vaughan, 192 Mich. B12, 159 N.W. 65; O'Brien v Pyle, 51 
S,D. 385, 21't N.W. 623, 

85 O’Brien v Pyle, 61 S.D. 385, 2U N.W. 623, 

80 Stale V Sullivan, 283 Mo. 5'16. 22-i S.W 327; In re Opinion of Justices, 
114 Me. 667, 95 All, S69; KoBttbor v Kozer, 112 Ore. 149, 228 Pac 1086. 

87Slato V Graves, 96 Ohio St. 311, 107 NR. 1018; Morford v Pyle, 53 
S.D. 357, 220 N.W. 907, At loast. Its prlina facie character is destroyed. 
Kaessou v Becker, 295 Mo, 93, 243 S.W. 346, 

88 Sayinan v Baclcm' (Mo.) 269 S.W. 973; State v Olcotl, 62 Ore. 277, 
126 Pac. 303, 

88 See cases under note 88, Dild. ConaequeiUly, the mere falsity of an 
affidavit of verification does not esUibllali tluit the affidavit is fraudulent, 
since fraud require,s sclunler or knowledge and Hie intent lo deceive Ac¬ 
cordingly, where the .signor stated "W.P.A ” as his husiiioss, and inserted 
the number of the inontli In the date, the Inter insertion of the month above 
the number did not rondor the veritioallon fraudnlent. State ex ret Jensen 
V Wells (N.D.) 281 NW. 99 
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the deprivation of any honest signer’s right to have his signature 
counted, even where there is actual fraud between the circulator 
and some of the signers, unless the signer Iniew of such fraud when 
he attached his signatui'e.®“ 

§ 66, Certification.—The certification of the verification affidavit 
must he made by a person duly authorized by law to perform the aflt,“^ 
Usually, the person so authorized, is a notary public.®^ He should 
preferably be a disinterested party,®^ and should sign the certificate 
in his own handwi'iting,®^ see that it is properly sealed and dated,®® 
and attach his jurat so that the names of the signers of the petition 
precede it.®® It is his duty to carefully examine the petition and 
then attach his certificate certifying that he believes tlie signatures 
appearing thereon are genuine and that the signers are duly qual¬ 
ified.®^ But as a general rule, he is not requi),-ecl to resort to extra¬ 
neous evidence, or even to the registration records in order to 
justify his certification,®® although there is authority to the con¬ 
trary.®® And his certificate is prima facie evidence of the matters 
certified,!®® although proof of actual fraud on the part of the circu¬ 
lator will overcome such evidence.!®! The probative value of the 


90 In this connection, see Edwards v Hutchinson (Wash,) 36 Pao, (2) 
SO. which holds that the sponsor o£ a petition is not the agent of any signer 

to the estent that his offenses would hind the signer or Invaliclale his slgnu- 
ture, 

91 Kellaher v Kozer, 112 Orc. 149, 228 Pac, 1086. 

99 State V Sullivan, 283 Mo. 546, 224 S.W. 327 

of the petition will not be sutficient to disaualify him). See also In i'e 

Opinion of duatlces, 116 Me, 557 103 am vki ^ 

offlegj) “ ■ ■*!■'•!• "81 (county clerk as cGrtllylug 

94 In re Opinion of Justices, 116 Me. 557,103 Atl. 761. 

Westbrook v McDonald (Ark.) 43 S.W, ( 2 ) 356 

112 ore. 

98 Boggs v Jordan, 204 Calif. 207, 267 Pac 696 
®9 State y Stewart. 57 Mont. 397. 188 Atl. 904.' 

tlces, 116 Me. 557,^orAtM6i° SUtef’ Opluion of Jus- 

!®lBarkIey y Pool. 103 Neb. 629, m 
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certificate will be tliereby destroyed, and none of tlie signatiiies 
counted until affirmatively sliown to be genuined'’^ 

§B6. Incorporating' or Attaching- a Copy of the Statute in 
Petition,—Ft will bo noted that some ,state,s require ilie petition to 
contain a full and eorroel copy of the measure when the petition 
is filed.i"-'’ This rcquiremeut docs not mean that every .sheet of the 
pelition muKst contain a emupicto copy.i«'-‘ It will also suffice if a 
copy of the ituumni'e i,s attaciied to the pclitiond"® TE only a portion 
of an act is involved, that portion should be incorporated in, or 
attached to the petit,ion."’" ('‘on.sLitnt'ioiial provisions may also re¬ 
quire that a description of tlio proposed law be printed at the top 
of each blank for ,signaLui-c,s.'®'' If a description of tlie law suffices, 
it sboukl not lio misieadiug,"’" and slnmkl not differ substantially 
from ike title,Tlu> description, in other words, .should give, a 
good .survey of tlio chief .foaluvcs of tlie law,’^" 

§ 67, Amendment of the Petition.—It is highly important that 
the petition bo iu jiropcr form and correct in every essential detail 
when it is failed with tlio proper official, for as a general rule, it may 
not thci'eaftor bo amended,not oven liy retiu-ning it to the ciron- 
lator for corroctioii.'^" Indeed, an amendment made after the peti¬ 
tion luus boon filed may i‘o.suU iu the rejection of the entire petl- 

Joa In I'o Initiative I'etltlon (Okla.) 65 Pac. (2) 466, 

10,') See SttiLo v Itoach, 230 Mo. 408, 130 S.W. ()89; State v Auuslicn-y, 104 
Neb. 273.177 N.W, 17!), 178 N.W. 822, 

M'l State V AiiisbOiTy, 104 Neb. 273, .177 N.W. 179, L78 N.W. 822, Contra: 
State Y Laugworlhy, 66 Ore. 303, 101 1’ac. 42,J, lOC Pac. 33C. 

Instate Y Olcott, 02 Ore. 277, 126 Pac. 303, Also see Weslbroolc v 
McDonald (Ark.) 43 S.W. (2) 350. 

loostalQ Y Amaborry, 104 Neb, 273, 177 N.W. 179, 178 N.W. 822. 
WDai-Lling Y Walt, 90 Neb. 632, 148 N.W, 607. 

108 In re Opinion ol Justlcos, 271 Mass. 582, 171 N.B, 294. 09 A.L.R. 3SS, 

100 In rs Opinion of Ibo Jiusticos, 271 Mass. 582, 171 N.H. 294, 09 A.L.K. 
388; seo also Ilroolcs y Socrolary of Common., 257 Mass. 91, 163 N,]!l, 322. 

no In 1-0 Opinion of tlie Justlcea, 271 Mass. 582, 171 N.E. 294, 69 A.LH. 
388, 

mill ro Opinion of .TusUces, 114 Me. 557, 96 All, 869, Tliompsoii v 
Vaughan, 192 MIoh. 612, 159 N.W, 65. Diit Ibo affldaYlt of anallficatlon of 
the oii'cuItUor lias boon amendod. Hlnlcloy y Wells, 57 Calif. Ap, 206, 206 
Pao. 1023. 

112See cases under nolo 111, Ibid; also sea §68, infra, Not yet being 
a public dociimant, it may bo cliecked and corrected by Its sponsors before 
being filed, I-Iarraway y Arnistroug (Colo.) 36 Pac. (2) 466, 
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§58 


tion.”® But provision for the amendment of a petition may be 
made by the constitution.”^ 


§ 58. Supplemental Petition.—In the event the petition is defi¬ 
cient in some respect, the deficiency may he remedied, hy a supple¬ 
mental petition.”® This is not an amendment but a new and sepa¬ 
rate petition.^” It cannot be filed before the original is filed 
but must be filed within the time preaeribed.^^® 


§59. Protests and Objections.—A qualified voter may chal¬ 
lenge the sufficiency of the petition, within the statutory time 
limit, hy following the mode prescribed for that purpose.”® The 
grounds of protest must be specifically set forth, 
and made under oath.^-^ Written notice must also be given to the 
person filing the petition as well as to the secretary of staie.^^^ 


§ 60. Hearings. ^Usually, the secretary of state is empowered 
to conduct hearings pertaining to protests. Since the insullicieiicy 
of the petition must be established within a specified time before 
the election.'^® the secretary of state must, within a reasonable time 
after the filing of the i)rotest and without any unnecessary delay 
set a date on which he will hold a hearing.”® At this Imaring, mit- 
urally the burden of proof is on the one who challenges the peti- 
tion.”« Usually, the decisions of the aecrelary of state will not lie 


na TnompsQn t Vaughan, 192 Mich. 512,159 N.W. 66. 
n* See Walton v McDonald (Ark.) 97 S.W. (2) 81. 
us Thompson v Vaughan, 192 Mich. 512,159 N.W. 65. 

UO Thompson v Vaughan, 192 Mich. 512,159 NW Bs' 

1S9 N.W. S”' Va«ta. 1J2 Mah. 512, 

11 Z“p“r ’ *'■ *•'' r“ h: V B.™., 

■■ “'“va pan. 

to; see RoMnson v Armstrong, 90 Coio. seTs 

0 Hamer v Wright, 62 Coio. 53. 159 Pa . 1H5 1 A J R 1550 
HRamer v Wright. 62 Coio. 53. 159 Pac. 1145 ' ItR ' 

J-3See State V Fulton, 97 Ohio St. 325, 120 NE 14 o ’ 

(2) 815. V Mitchen (Mont.) 61 Pac 

1 !!? '' 26 Okia. 554, lio Pac fi 47 

”8Power V Robertson, ISO Mies. 188 . 93 So 
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final but may be reviewed.''^® If, bowever, it does not appear 
affu'iiia Lively that lie has abused liis discretion, lus decision will 
not be distui-ljcdd^“ 

§ 61, Piling the Petition.—The petition must lie filed within 
the proscribed time,^®'’ It must also be filed with the proper offi- 
eial.^®^ But only snhstantial conipliaiiee with the .statutory proce¬ 
dure pertaining to the filing i.s required A petition may he filed 
in aeetions,^'^'* and such see.tioms may he filed at different times, 
provided, of (‘oni'se, the entire petition i.s filed within the prescribed 
time limit. 

§ 62. Publication or Notice of Proposed Measure,—While con¬ 
stitutional provisions may require the puhlicatiou of a proposed 
law ill a certain mauiu'r in order that the voleivs may liiive notice 
thereof, the legislature can, if no comstiliilioiial method for the 
giving of notice is set up, preserijie one. Where the method is set 
up in the. constilution, it is usually the same as that prese.ribed for 
the piiblieation ol' propo.sed anicmlmciits to the eunstiUition,’”'' 
while legislative nielhods generally require the printing of the 
measure on the pelitioii, or the attacliniont of tJie mca.sure to the 
petition, or the distrilmtioii of pamphlets with the title and text of 
the measure wi1li arguments for and against it, or hy piililiration, 

127 KaesHor v Boelter, 205 Mo. 93, 243 S.W. 3'Hi; Slate v Brown, 108 Ohio 
St. 45‘1, Ml N.R, C9. BuL note Pow'er V Hobcrlsoii, 130 Miss. 188, f)3 So. 769, 
that ho exercises quasi-juilicial power. And see in re House Bill, 78 Okla. 
17, 186 Pile. 186. 

128 state V Tlruralon CouiUy, 81 Wash, 623, 143 Pac 461. The mallei 
however, is not tried do novo. Miller v Armstrouii;, 84 Colo. 116, 270 Piic. 
877, 

12 D In re initiative Petition, 26 Okla. 564, 110 Pac, 647. 

190 Stewart v Hulell (Ark.) 117 S.W. (2) 1067; Alahain’.'i Freight Co, v 
Hunt, 29 Ariz. 419, 242 Pac. 658, Jackaoii v Slate, 101 Ark. 473, In re Opinion 
of Justices, 116 Me. 657, 103 All 761; State v Carter, 257 Mo. 52, 165 S.W. 
773; Spain v Brown, 19 Ohio Ap J07; Erp v lliloy, 40 Okla. S40, J38 Pac, 164; 
Libby V OlcoLt, 66 Ore. 124. For filing of SuppleinentiU Petition, see § 58, 
aupra 

191 State V Montana, 59 Mont. 58, 195 Pac, 841; Simpson v Hill, 128 Okla. 
269, 263 Pac 635, 56 A.L.B., 7»(i; Kellahor v Kozer, 112 Ore. 149, 228 Pae, 1086; 
State V Howell, 77 Wash. 651, 138 Pac. 286. 

132 111 re State Question, No, 138, 114 Okla. 285, 244 Pac. 801 

13,3 State V Dixon, 59 Mont. 58, 195 Pac. 841. 

laiThompaon v Vaughan, 192 Mich. 512, 159 N.W. 65, 

195 In re I-Iouse Resolution, 50 Colo. 71. 114 Pac. 293. 
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or proclamation.^^® Obviously, any other reasonable means could be 
prescribed.^®' In fact, the notice can be inserted in the measure it¬ 
self, or if it be a statute subject to the referendum, a method may 
be set up in the statute itself, or by an independent enactment, or 
even by a resolution.^®® Eegardless of the method or manner of 
publication, there is a presumption that it has been made in accord 
with the law, at least, in the absence of facts pointing to the con¬ 
trary.^®® 


§ 63. The Secretary of State.—This official plays an important 
role in the initiative and referendum. Tt i.s he wdio is generally 
authorized to control the details from the lime the petition is filed 
until the votes are counted. He determines the sufficiency of Llie 
number of signers to the petition,®^® and whether the petition is in 
proper form.““^ He prints the ballot title and submits the measure 
to the people.“i But m the performance of Ms duties under the law 
with reference to these matters, there is some conflict regarding 
the character of his power. Generally, he is regarded as acting 
ministerially and not judicial]y,i'‘® and the statutes pertaining to his 


130People V LaSalle Trust Co.. 269 III. 518, 110 N.E. 38; Slate v Laug- 
worthy, 55 Ore. 303,104 Pac, 424, 106 Pac. 386. 

137 People V LaSalle Trust Co., 269 III. 518,110 N.E. 38 
13SMitchell v Lowden, 288 III. 327,123 N.E. 666, 

uc Gottsteln t Lester, 88 Wash. 462.153 Pac. 595, See also Allen v State 
14 Arlr, 458,130 Pac, 1114. 


State ex rel Evich v Superior Ct (Wash.) 61 Paa. (2) 143 , 

ilOaPreckel v Byrne, G2 N.D. 634, 244 N.W. 781, Where the referendum 
petluonhas pnma facie enough signers and enough distriota are represented 
the secretary of state must file the petition and leave to the courts the 

Kaessler v Becker. 295 Mo, 93, 243 S.W. 346. And prohihltlon will lie against 

me aetermining the insufficiency of 

the petition. State ex rel v Brown, 108 Ohio St. 454, 141 NE 69 

64L 27oTar5?''"' ^^6 Ore. 

207l?pT6'96'^f ^ Calif, 

mi, ZbT Pac. 696; People y Earner, 61 Colo. 422 158 Pie Mr rn, 

Yaughan, 192 Mich. 512 159 NW Re- f Z V 

6S9; State vAmsherry.’104 NeJ!' 273 ' mVwTZ’Z' 

Kozer, 126 Ore. 641. 270 Pac 513- State eir i r 

249 NW 31S Cnni T T ’ '' Mon-ison, 61 S.D. 339 

N.W. 318. Contra: In re Initiative Petition, 26 Okla. 247, 109 Pac, 73^' 
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duties fire held to be mandatory rather lliau diseretionaryd-^® Hence, 
he cannot waive a statutory requirement dealing with, the initiative 
and referendum,or determine tlie constitutionality of a pro¬ 
posed lawd'*® But he can deterinuie whether the document sub¬ 
mitted purporting to contain the proposed law has any semblance 
of a law or is such a matter as is not properly subject to the initia¬ 
tive and referendum.^'’ 

§ 64. The Ballot.—^Usually the law iiialie.s a numlier of niipor- 
taiit requirements regarding the ballot to be used in the initiative 
find referendum elections. These requirements must be complied 
with in order for the election to be valid,although substantial 
compliance may suffice.^^® This seems especially true with refer¬ 
ence to the ballot title and the sulnnission clause 

But in the absence of a requirement to the contrary, the full 
title of the measure docs not need to be printed on the ballot.^^” It 
would appear sufficient if the title would fairly convey to the 
average voter the general purpose and tenor oC the law,^“ without 

148 Boggs V Jordan, 204 Calif. 207, 267 Pac. C9C, People v Ramer, 61 Colo. 
422, IBS Pao. 14C; Thompson v Vaughan, 192 Mich. 512, 1B9 N.W. 6B; State 

V Roach, 230 Mo. 408, 130 S.W. 089; Stale v Kozer, 126 Ore. 641, 270 Pao 513, 
Norris v Cross, 25 Okla, 287, 105 Pac. 1000. 

144 state ex rol Trindle v Snell (Ore.) 60 Pao, (2) 964, 

140 White V Welling (Utah) 67 Pao. (2) 703 (proposed measure was so 
Incomplete, indefinite and ambiguons, that It would be completely imwork- 
able), 

MoPreckel v Dyrno (N.D.) 244 N.W. 781. 

147 Slate V Mack, 134 Ore. 67, 292 Pac. 306. See also Noland v Hayward, 
60 Colo, 18J, 192 Pao. 657, 

l4BSeo Sawyer Stores v Mitchell (Mont.) 62 Pac, (2) 342, where the vp' 
quirement that a copy of the proposed measure be mailed to each elector, 
did not abrogate the necessity of complying with the requirements as to 
what the ballot must contain, And see Walton v McDonald (Ark.) 97 S.W. 
(2) 81, that a detective ballot title could be amended by virtue o£ the provi¬ 
sion permitting amendment ol the petition. 

140 People v LaSalle Street Trust, 269 ill. 518, 110 N.B. 38, Sawyer Stores 

V Mitchell (Mont.) 62 Pac. (2) 342; Stale v Langworthy, 55 Ore. 303, 104 
Pac, 424, 106 Pac. 336. 

iM Coleman v Sherrill (Ark.) 75 S.W. (2) 248. 

101 State v Langworthy, 55 Ore. 303, 104 Pac. 424, 106 Pac, 336; Davis v 
Van Winkle, 130 Ore. 304, 278 Pac. 91, 280 Pac, 495, And the word "descrip¬ 
tion” as used in a constitutional provision pertaining to laws initiated or 
subject to the ralerendum, means a fair portrayal of the chief features of the 
measure in words of plain meaning and comprehensible by the voters. In 
re Opinion of the Justices (Mass.) 3 N,B. (2) 12, 
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a tendeuey to mislead or to give a partisan coloriiig/^^”- since the 
ballot title is obviously intended to be a means of identification of 
the measure submitted to the electorates^ There is no need for it 
to be so elaborate as to set forth the details of the act/°^ nor should 
it be argumentative^®'* 

The same is equally true with reference to the submission 
clause, since its purpose is to provide a means by which the voter 
ran express his opinion^®® The clause will be sufficient’ if it gives 
the voter the opportunity to vote "yes” or "no” on the measured®® 


§ 65. The Election,—The statutes relating to the conduct of 
elections generally will also apply to the initiative and the refer- 
endumd®^ But, of course, any special statutes pertaining to the 
initiative and referendum elections will supersede tbo.se applicable 
to elections generally. Such special statutes are lilierally con¬ 
strued,*®® and substantial compliance with their provisions is re¬ 
garded as sufficient.*®® On the other hand, provisions in the consti¬ 
tution relative to the conduct of the initiative or reforendniu elec¬ 
tion are mandatory.*®® They must be met One of the important 
prerequisites for an election is proper notice.*®* This notice may be 


isia. Shepherd v McDonald (Ark.) 70 S.W. (2) 566. 

162 Davis V Van Winkle, 130 Ore, 304, 278 Pac. 91, 280 Pac. 495 Walton v 
McDonald (Ark.) 97 S.W. (2) 81. 

IM Walton V McDonald (Ark.) 97 S.W. (2) 81. Also see McDonald v Van 

Winkle (Ore.) 299 Pac. 1015, that a summary of the context of the measure is 
not required, 

IM Wieder v Hoss, 143 Ore. 122, 21 Pac. (2) 780 

1C4 p“io6 303, 

iioNolMd v Hayward, 60 Colo. 181. 192 Pac. 657; see also Allen v State 

NE a'g Ind n ^ 369 III. 518, 110 

infn™ V ^ ^ ^ ^ Opinion of Justices (Mass.) 3 N.B. (2) 12 where 
nformahon regarding the measure was required to be placed oimoslte the 

158 State T Kozer. lOS Ore. 650, 217 Pac. 827. 

CounreJtrKS.Is^S' III'. ''' ^ 

Stewaft V NbW" Smyrna lOfl Pia i^n ct 
V Lowden, 288 III. 327, 123 N.E. 566. ' ' ^ 

*«* Graf T Hiser, 144 Md. 418, 125 Atl. 151. 
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given by a proclamation ol the governor/® or liy publication in the 
newspapers/*^ although actual notice has been held sufficient upon 
the theory that the will of the voters should not be defeated unless 
unavoidable^*^ Actual notice is indicated where the people vote 
on the submitted measured** 

Frequently, problems arise regarding the time the measure will 
be voted upon. Thus, a constitutional requirement that the measure 
shall be submitted "at the next regular election" cannot be voted 
on at an election to fill a vaeaucy.i** Similarly, a rmioff primary 
election does not fall within the scope of the “next election,”**^ 
and “general election" means a state wide election at which the 
people can vote on matters affecting them as a whole.^** 

§ 66. Canvass of Votes.—No citation of authority is needed to 
affirm the rule that the votes cost at an initiative or referendum 
election must be counted by those officials who arc authorized by 
law to perform this important duty. Their true function in this 
respect is naturally to canvass the votes and not to determine the 
validity of the act voted upon.^** Obviously, no initiated measure 
can become effective nor a referred one defeated, unless the pre¬ 
scribed vote favors the submitted proposition. And while, as a 
general rule, a majority of the votes cast will determine the fate 
of any submitted measure,^^* there are some variations, particularly 
with reference to certain types of legislatioii.^^^ But, in any event, 
only the votes of qualified electors can be counted.^^^ 

§ 67. Effective Date of the Measure.—Although this particular 
subject is treated generally elsewhere,it is deemed proper to 

102 Ex parte Smith, 49 Okla. 716,154 Pac 521. 

108 Capps T Juclsonia-Steproclc, 154 Ark. 46, 242 S W. 72. 

lOi State T Lentz, 50 Mont. 322, 146 Pac. 932. 

105 State V Lentz, 60 Mont. 322,146 Pac. 932. 

106 Estes V State (Ariz.) 68 Pac. (2) 753. 

107 State ex rel Williamson v Carter (Okla.) 59 Pac. (2) 948. 

108 Arps v State Highway Comm. (Mont.) 300 Pac. 549. 

100 Dickinson v Thorn, 102 W.Va. 673, 135 S.E. 478. 

170 State V Mathews, 134 Okla. 288, 273 Pac. 352; State v Whisman, 36 
S.D. 260, 154 N.W. 707. 

171 See Mitchell v Lowden, 288 III. 327, 123 NE, 566 (hond issue). 

172 Pierson v Cady, 84 N.J.L. 54, 86 Atl. 167. 

178 See infra, Cliapt. XI, § 105, et sen. Also see notes iii SO LH.A. (N S.) 
20.9, and L.R.A, 1917 B25. 
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L-ertfiiii nf its more Hiiportant features at this point as they 
pertain fo the initiative and the referendum. In the first place, all 
arts passed hy the let'islatnre to which the referendinn is applica,ble, 
nre '<nsppnded hy the invocation of the referendum until after the 
has hern heldd'^ This suspension becomes operative when 
the iir<<per petition is fiJed/^^ unless the constitution provides that 
tile filiiis! of the petition shall not operate to suspend the legislative 
;ict We have already seen that it is possible for only a part of 
ail ai't TO he made subject to a refereudinnd"' Where this is the 
caiM . part of the act may become effective upon passage by the 
h'eivlature, and part may he suspended by the filing of the peti- 
tmii.'’’" Even acts in pari materia^''® may have their effectiveness, 
at least for all practical purposes, delayed through the filing of a 
petition against one of them.*®® Moreover, where the law grants a 
otTfaln time within which to file the referendum petition, the act 
(if the legislature to which the referendum may be invoked, will 
not become a law until after the time for filing the petition has 
expired.”* (Jn the other hand, a referendum cannot be invoked 
iigairiPt a law which has already become effective.*®^ To hold other- 
wiKc, uould he contrary to the very purpose of the referendum, 
which is not to invalidate an act of tlie legislature, but to suspend 
its Operation until the people have had the opportunity to reject 
or approve it.*®^ 


As we have already stated,*®* certain legislative acts are not 
s'lhjcct to the referendum. Moreover, referendum provisions, 


nistate v Jackson, 119 Miss. 727, SI So. 1, State v Becker, (Mo.) 249 
MW £21: .state t Carter, 257 Mo. 52, 1G5 S.W. 773; State T Stewart, 57 Mont. 
»7. )s,S I*ac. 904: Barkley v Pool, 102 Neb. 799, 169 NW. 73; State v Boose, 
S'l Ohio St. 345, 1 ij 7 N.E. 760; Ex parte Smith, 49 Okla. 716, 154 Pac. 521. 

W5 State T Carter, 257 Mo. 52, 165 S.W. 773 

176 State V Howard. 49 Nev. 405, 248 Pac. 44, 

177 See supra | 56, note 106. 

174 State V Roose, 90 Ohio St. 345, 107 N.E. 760. 

I'&For turther discussion oI acts in pari materia, see Chapter XXII S 231 

infra. ■ , 

State V Balimeyer. 295 Mo, 638, 245 S.W. 1066. 

National Bank v Board of Couneilmen, 207 Ky, 543, 269 S.W. 


i^Alabam’s Freight Co. v. Hunt, 29 Arlz. 419, 242 Pac 
& katpg V State Tax Comm. (N.M.) 28 Pac. (2)'889. 

SB Se# eaaea under note 182, ibid 
« Set Mj>ra, } 49. 
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whether or not expressly delaying the effectiveness of legislation; 
generally contain what is known as a “safety clause’’ which ex¬ 
empts from the right of referendum “laws necessary for the imme¬ 
diate preservation of the public peace, health or safety’’.^®® But, 
where the refereiiduui is added to a constitution which already con¬ 
tains a provision for the enactment of emergency legislation, in 
order for legislation to take immediate as well as final effect, a 
"safety clause” and an emergency provision must be combined.^®'' 
As a result, it is necessary to state the existence of an emergency, 
and, in addition, to state that the law is also necessary for the imme¬ 
diate preservation of the public peace, health, or safetyd®' Whetlier 
this view is really correct may be questioned. Newer constitutions, 
however, iueorpornte both of these provisions in one provision, and 
thereby avoid the pitfall existing where the two provisions are sepa¬ 
rate and apart should the legislature fail to include both the emer¬ 
gency and the safety clauses in the legislation intended for imme¬ 
diate effectiveness, 

After a legislative enactment has been approved by the people 
through the referendum process, the enactment becomes effective 
as a law as of the time fixed by the constitution, or by statutes in 
aid of the referendum.^®® And, of course, statutory provisions with 
reference to the time the act shall become effective, are subordinate 
to constitutional provisions on the same subject.^®® Generally speak¬ 
ing, the rules pertaining to the effective date of laws initiated by 
the voters, are of similar import. Thus, constitutional provisions 
may prescribe that the measure shall become effective within a 
specified time after it has been approved by the electorate,The 


185 Legislation, 43 Hary.L.Rev. 813 (1930). 

186 In uG Interrogatories of the Gov., 66 Colo. 319, 181 Pac. 197; Hodges v 
Snyder, 43 S.D. IGS, 17S N.W. 575. 

187 State ex rel Rioiards v Whisman, 36 S.D. 260, 154 N.W. 707; Sears 
V Multnomah County, 49 Ore. 42, 88 Pac. 522. But see Langer v Crawford, 
36 N.D. 385, 62 N.W. 710. Also see People ex rel Keefer v Hamer, 51 Colo. 
422, 158 Pac. 146, that a referendum provision was avoided but not the cus¬ 
tomary delay before taking effect, wheie only a safety provision was incor¬ 
porated with the enactment. 

188Norris v Cross, 25 Okla. 287, 105 Pac. 1000; Salem Hospital v Olcott, 
67 Ore. 448, 136 Pac. 341 

180 Rosenthal v Llss (Mass.) 169 N.E. 142. 

100 Skidmore v Clausen, 116 Wash. 403, 199 Pac 727; Gottstem v Lister, 
88 Wash. 462, 153 Pac. 595. 
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w See Horton r Attorney Gen, 268 Hass. 563,168 N,E, 552, 

r Union Biiage and Construction Co, 185 Fed. 514; Stale y 
Pi(j, 36 S.D. 52S, 138 lYW. 118. And a constitutional provision that "any 
Hieiisre referred to the people shall take effect and become the law when 
it is approved by a majority of the votes cast thereon and not otherwise" is 
>“Ikieriiiing, State ei rel v Com., 318 Mo, 1614,2 S.W. (2) 796, 
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!) 78. Repealing and Amendatory Acts. 

§ 68, In General.—Qeiierically, all statutes may be classified 
as public or private, or general or special, or local. Public statutes 
may be further classified with reference to duration into temporary 
or perpetual statiite.s; as to their effective date into prospective or 
retroactive statute,s; as to the nature of their operation into direc¬ 
tory or iiiiiudatory, remedial, declaratory, permissive, prohibitive, 
preceptive, and repealing statutes; and as to their form into affirm¬ 
ative or negative statutes.^ And many public statutes may be still 
further e]a,ssified as penal. 

§ 69. Public and Private Acts Defined and Distinguished.— 
A public act is a universal rule that regards the whole community,^ 
or relates to the public at large.^ And yet, while it is usually gen¬ 
eral in character and operation and equally applicable to all parts 
of the .state, the fact that it only extends to certain classes of per¬ 
sons or to particular localities, does not destroy its true character 
and make it a private act.'^ In other words, it may be applicable to 
only the smallest political subdivision, or to a small class of the 


1 See Sutherland—Statutory Construction (2iid Ed ) Chapt, Xt. 

2 1 Blackstone Comm. 86. Also see Unity v Burrage, 103 U.S. 447, 26 
L.Ed, 405, In re Slaughter, 12 Fed. Supp. 206. 

3Dwarris on Statutes, 53; also see Gorham v Springfield, 21 Me. 58 
4Henry v State ex rel Armstrong, 218 Ala, 71, 117 So. 626; Pierce v 
Kimball (Me.) 9 Greenl. 54, 23 Am.Dec. 537. 
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ppfiplf, and still lie n jiiildie law.® The true test is whether it is 
f._in<*t‘Tnf-d with the {uihlie rather than with a private iiiterest.“ A 
jsrivate tsid. nn the other hand, is one which operates only upon 
partifular perMms. or is concerned with the particular iuterest or 
Iwuefit of certain individuals or classes of persons^ Thus, while a 
puldie statute affects the public at large or within certain subdivh 
siuiis. H private statute relates to or affects a particular person hy 
naine, or in .such a uianiier that certain persons or classes of persons 
;irc intcrc.stcd in a manner peculiar to themselves and not in coin- 
iniifi with the entire community.** A public act may, however, eon- 
laiu a private elaiise, and a private act may coutaiu a provrsiou 
public in nature.’* ^\s a result, a private act which contains some 
provisions of a public nature is' pro tanto a public act.*”* The same 
is ef]ualiy true with a public act which contains some provisions of 
a private nature. 

The chief importance in being able to distinguish between pub¬ 
lic and private statutes lies in the fact that, as a general rule, the 
courts will take judicial notice of the former “ but not of the latter, 
Private nets must be pleaded and proved.^^ 
which make a difference in the manner in which private and jiublic 
act.s are printed.^® the distinction is obviously of further impor- 


sNewton v Mahoning County, 100 U.S. 548, 25 LEd. 710 (county)' 
nnity r Barrage, 103 U.S. 447, 26 L.Ed. 405 (county); People v City of Clii- 
eago, 319 HI. 304, 1S2 N.E. 419, 


fi Brooks V Hyde, 37 Cafif. 366; State v Baltimore, 29 Md. 516' Cox v 
Suite, a Tex. Ap. 254; Clark y Janesville, 10 Wis. 136. 

w ^"'^^rwriter.s v Metropolitan Lloyds of N.Y, 

M N.Y.8. 64t, 11 Mlsc. Rep, 646, 




F6»ple V Wriglit, 70 111. 3S8; Montague v State, 51 Md 4Sl 
Helma, 3 N.J.L. 1050; State v Chambers, 93 N.C, 600. 

’’People V Supervisors, 43 N.Y. 10; Allentown y Hower, 93 Pa, St 332 

Turk aw '' Metropolitan Lloyds of Nen 

iMk atj, 33 N.Y.S. o47, 11 Misc. Rep. 646. 

n GoMberg V Friedrich, 379 Pa St 572 194 ah lec a, 

Intra. ' ^^’’0 see §148, 


12 Also Bee 1148, infra 

IS For treatment of printing requirements, see supra, § 40 
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tance“ It is also possible that different eonsideratiuns may enter 
into the euiistructioii of the two kinds of statutes.^'' 

§ 70. General and Special or Local Acts.^®—general law i.s 
one which embraces a class of subjects or places and does not omit 
any subject or place natm-ally belonguig to sneh class/’’ while a 
local act is one whose operation is confined to the property and 
persons of a limited portion of the state.^® Similarly, a special act is 
one which relates to particular persons or things of a class,Due 
to the importance of general and special or local acts, they are here¬ 
after treated in considerable detail.^" 

§ 71. Permanent, or Perpetual, and Temporary Acts.—A per¬ 
manent, or perpetual act, is one whose operation is not limited to 
a particular term of time hut which eoutinnes in force until it i.s 
duly altered or repealed,®^ A temporary act, on the other hand, is 
one whose life or duration is fixed for a specified period of time 

il^se V Kelly, 133 U.S. 21, 33 LBd. 513, 10 S.Ct 21G. 

15 "In the case of a private act which is obtained by persons for their 
own benefit, you construe more strictly provisions which they allege to be 
in their favor, because the persons who obtain a private act ought to take 
care that it is so worded that that which they desire to obtain is plainly 
stated in It; but when the construction is perfectly clear, there is no differ¬ 
ence heween the modes of construing a private act and a public act.” Al¬ 
trincham Union v Cheshire Lines Committee, LE. 15 Q.B. Dlv, 597, 603. 
Also see § 260, infra. 

1® See infra, Ghapt. VIII, Special, Local and General Laws. 

II State ex rel Montgomery v Merrill, 218 Ala. 149, 117 So 473; Van 
Harlinger v Doyle, 134 Calif. 53, 66 Pac. 44, 54 LR.A. 771, Clendaniel v Con¬ 
rad, 3 Boyce (Del,) 549, 83 Atl. 1036, Mix T Nez Perce County, 18 Idaho 695, 
112 Pac. 215; Iowa Motor Vehicle Ass’n v Railroad Cominrs,, 207 Iowa 461, 
221 N.W. 364, 75 ALR. 1; Murray v Ramsly County, 81 Minn. 359, 84 N.W. 
103, 51 L.R.A. 828; State v Swagerty, 203 M’o. 517, 102 S.W. 483, State v 
Stale Bank, 90 Mont. 539, 4 Pac. (2) 717, 80 AL.R. 1494; Boorum v Con¬ 
nelly, 66 N.J.L. 197, 48 Atl. 955; In re Henneberger, 155 N.Y. 420; 50 N.E 
61, 42 L.RA. 132, In re Washington Street, 132 Pa. St. 257, 19 Atl. 219, 7 
LR.A 193; Utsey v Hiott, 30 S.C. 360, 9 S.E. 338; McEldowney v Wyatt, 44 
W.Va. 711, 30 S.E. 239, 45 L.R.A, 609 

18 State v Lawler, 53 N.D. 278, 205 NW, 880; Ellis v Frazier, 38 Ore. 
462, 63 Pae. 642, 53 L.R.A. 4S4; Evans v Phillips, 117 Pa. St 226, 11 Atl. 630; 
State V Higgins, 51 S.C. 51, 28 S.E. 15, 38 L.R.A. 661 

18 Iowa Motor Vehicle Ass’n v Railroad Commrs., 207 Iowa 461, 221 N.W. 
364, 75 A.L.R. 1; State v State Bank, 52 N.D. 231, 202 N W 391. 

so gee Chapter VIII, infra, § 79. et sea 

m The Reform, 3 Wall. (U.S.) 617, IS L.Ed. 105; In re Wellington, 36 
Pick. (Mass.) 87, also see Dwarrls, 74 
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at the moment of its enactment, and continues in force, unless 
sooner repealed, until the expiration of the time fixed for its dura- 
tion.^= 

§ 72, Mandatory and Directory Acts.*^—A statute, or one or 
more of its provisions, may be either -mandatory or directory, 
While usually in order to ascertain whetliei' a statute is mandatory 
or directory, one mu.st apply the rules relating to the construction 
of statutes; yet it may he stated, as a general rule, that those whose 
provisions relate to the essence of the thing to be performed or to 
matters of substance, are mandatory, and tliose which do not relate 
to the essence and whose compliance is merely a matter of conven¬ 
ience rather than of substance, are directory,^'’ So, a mandatory 
statute may be defined as one whose provisions or requirements, 
if not complied with, will render the proceedings to which it relates 
illegal and void, while a directory statute is one where non-compli¬ 
ance will not invalidate the proceedings to which it relates,^® Among 


Collins 7 Smith (Pa,) 6 Whart. 294, 36 Am,Dec. 228; also see Dwai'i'is, 
74, 


23 For further treatment of mandatory and directory statutes. see iiUrii, 
Chapt, XXrv, infra, § 261 et seq, 

s-t Alabama Pine Co, v Merchants Bank, 215 Ala, 66,109 So 629, 97 A,L,R. 
1184; State ex rel Ellis v Brown, 326 Mo, 627, 33 S,W, (2) 104; State ex rel 
Warming & Ventilating Co, v Board of Ed, 127 Ohio St, 336, 188 N,E, 566; 
Security Bank v Barnett, 169 Okla, 29, 36 Pac (2) 874; Deibert T Bliodea, 291 
Pa. 550, 149 Atl. 515; Price v Tuttle, 70 Utah 156, 258 Pac. 1016; First Nat, 
Bank 7 Pasco. 138 Wash. 309, 244 Pac. 976. 


-6Barnett v Prairie Oil & Gas Co,, 19 Fed. (2) 504, Quacliita Power Co. 
V Donaghey, 106 Ark. 48, 152 S.W. 1012; People v Graham, 267 III, 426, 108 
N.E, 699; Bowen v Minneapolis, 47 Minn. 115, 49 N.W, 683; see also Rambeck 
7 LaBree, 166 Minn, 310, 194 N.W, 643, Enid v Charaplin Ref. Co,, 112 Okla. 
16S, 240 Pac. 604; Deibert v Rhodes, 291 Pa. 550, 140 Atl. 515; SUner v 
Powells Hdw. Co., 168 Tenn. 99, 76 S W. (2) 406. 

roc Graham, 207 III. 

6,108 N.E. 699; State ex rel Ellis v Brown (Mo.) 33 S.W. (2) 104, and note 

Howard vBodington (Eng.) 2 P.D. 203: "No universal rule can be lard down 
fr the construction of statutes, as to whether mandatory enactments shall 

loZ Tr u r'r nullification for 

Sam I m L n® ‘Attending to the whole scope of the 

Statute to be construed. . . T hpHov-p oe « r. , . 

, • . 1 Deil6\ Q,S nny l'Ul6 is pnnnpiMiPfl 

Smust loofm S 
reglr^ea anrirri r of provision that has been dis- 

to be secured by me am" intended 
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some of tlie matters considered mandatory are acts jurrsdictiona] 
in statutory proceedings,®' regulation of form,? of insurance poli¬ 
cies,®® and statutes authorizing municipal coi-porations to levy and 
collect taxes for payments of debts,®® although, of course, a statute 
relating to almost any matter may be couched in mandatory lan¬ 
guage or phraseology. 

§73. Curative, Remedial and Penal Acts. Curative statutes 
are those which attempt to cure or correct errors and irregularities 
in judicial or administrative proceedings, and which seek to give 
effect to contracts a,nd other transactions between private persons 
which otherwi.se would fail to produce their intended consequences 
on account of some statutory disability or a fnilure to comply with 
some technical rcquii'ciuent.-'’® Remedial act,s are those enacted in 
order to improve and facilitate remedies already existing for the 
enforcement of rights and for the redress of wrongs or injuries as 
well as to correct defects, mistakes and omissions in a former law.” 

A penal act or stiitutc, on the other hand, is one whicli imposes 
a penalty for any violation of its provisions;®® or, defined in more 
detail, it is a statute which impo.sos a penalty or creates a forfeiture 
as the punishiiieiit for llic iiegleet of .some duty, or for the com¬ 
mission of .some wrong, that concerns Hie public good, anrl is eom- 

27 Gallop V Siuitli, 69 Conn. 354, 22 All. 334, 12 L.R.A. 353. 

28 Equitable Lito Assur. Soc v Clements, 140 U.S. 226, 35 L Ed. 497, 11 
S.Ct. S22. See also Union Indem. Co. v Dodd (C.C.A. 4lh) 21 Fed. (2) 709, 5f 
A.L.R. 735 (application warranties and representations). 

29Rock Island County Supervisor.? v U.S, ex rel State Bank (U.S.) 4 
Wall. 435, 18 L.Ed, 419, People ex rel Reynolds v Common Council, 140 N.Y. 
300, 35 N.E. 485. 

so See MoSurely v McCrew, L40 Iowa 163, 118 N.W- 415; Rosenllial v 
Lisa, 269 Mass. 353, 169 N.E. 142; Hiiul v Raiiia (Tex.) 7 S.W. (2) 648. 

31 Falls T Key (Tex.) 278 S.W. 893. A remedial statute Is one wliick 
conlors a remody, and a remedy is tlie means employed in imforclng a right 
or in redresamg an injury. Paulsen v Relnecke, 181 La. 917, 160 So. 629, 
97 A.L.R, 1184. Osgood v Names. 191 Iowa 1227, 184 N.W. 331, M. H. Vestal 
Co. v Robertson, 277 III. 426, 116 N.E. 629, Weston v J. L. Roper Co,, 160 
N.C. 263, 75 S.E. 800 A .suhordinnlo dlvi.sloii ot remedial acts lias been 
made into enabling and disabling—enlarging and I'eslrainmg—stalules 
Dwarris (Potter) on Statutes, p. 56, 

32 Taylor v. U. S., 3 How, (U.S.) 197, 11 L.Ed 559; Diver,sey v Smith, 
103 III. 378; Bell v Pai'wcll, 176 III. 489, 52 N.E, 346, 42 L.R.A, 804; Globe Pub. 
Co. V Slate Bank, 41 Neb. 176, 59 N.W. S83, 27 L.R.A, 864; Peterson v Ball, 
211 Calif. 461, 296 Pnc. 291, 71 A.L.R 187 ("punitive statute"). 
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luaiulpcl or prohiliited by law.®* Strictly speaking', however, penal 
statutes are those 'svliich impose pirnishmeiit 'for an offense com¬ 
mitted against the state.^^ Nevertheless, many statutes which pro¬ 
vide for a private action against a wrong-doer are freqirently called 
penal statutes, although strictly they are not so, eitlier by virtue 
of the liability imposed or the remedy given to the injured person,^'' 
According to some authorities, the primary purpose of penal stat¬ 
utes is to provide punishment and thus deter others from perform¬ 
ing the same prohibited act.^® 


Obviously, a statute may be both remedial and penal,®’' or even 
penal in one part and remedial in another.®® Sometimes it is not 
easy to decide whether a statute is penal or remedial, The sub¬ 
stance and effect rather than mere form is the decisive factor,'’" 
although if a penalty is provided for, the statute is, at least, penal 
in character.'*" The courts do, however, recognize one obvious dis- 
tinetion between a penalty or forfeiture ocourring to the benefit 
of ail aggrieved person and a penalty prescribed as a criminal pun¬ 
ishment. In the former iiistanee. the statute is regarded as remedial 
and the penalty is recoverable by a private action.*^ 

'U bile in some instances it may not be necessary to distinguish 


3 Huntington v Attrlll, 146 U.S. 657, 13 S.Ct. 224, 36 L.Bcl. 1123; State 

M'r ''' Crucible Steel 

U., 151 Mich. 618, 115 N.'W. 705. 

S.Ct. 224, 36 LEd 1123' Davis 

FU. 61^ 47 So. 969, People v Welle, 65 N.Y.S, 319, 52 Ap. Div, 683 

JSHuntmgton y Attrill, 146 U.S. 657, 13 S.Ct. 224, 36 LEd 1123' Sullivan 

Ti IT- 'V (wrongtul delui) 

s„. c, i„ M. ;,r,.Tw.l';” 

15.5 S.W. 13; and see Roiunsnn v S ’ i 110. 

-B.11 T F.rZ mT,« !I Zi r: '**■ 

mon. Loan Co., 206 Ind. 626 190 Ng s53 ’ 

nZbS'v: f -- o«„,. c, 

II.,- C..„, , K..«„ 4"s'w";;f' "■ “ 
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between a remedial and a penal act or statute, many occasions will 
arise where the distinction, must be made. Per example, as a gen¬ 
eral rule, remedial statutes must be liberally construed,while 
penal statutes are subjected to a strict construction,'^^ And under 
the doctrine of comity, the courts of one state or country will not 
execute the penal laws of luiother,^* 

§ 74. Declaratory Statutes,—Generally speaking, declaratory 
statutes can be divided into two classes- (1) those declaratory of 
the common law,"*" and (2) those declai-iug tlie meaning of an exist- 
1116' statute,'^'' Obviously, those declaratory of the comm on law 
should be construed according to the common law.’^^ Tho.se of the 
second class are to be construed as intended to lay down a rule 
for future eases,and to act reti-ospeetively.'*” They closely resemlile 
interpretation clauses,'’'' and their parainmiiit purpose is to remove 
doubt as to the iiioaniiig of existing Jaw, or to correct a construc¬ 
tion considered erroneous liy the legislature. 

§ 75. Affirmative and Negative Statutes.—As i.s apimrenl, a 
statute expressed in affirmative term.s is an affirnialive statute and 


12 See § 351, infra. 

13 See § 240, infra. 

II Jamea-Dickinsoii Farm Mori. Co. v Harry, 273 U.S. ItO, 47 S Cl. 308, 
71 L.Ed, 569; Brown v Perry. 104 Vt. 66, 156 Atl. 910, 77 A.L.R, 1294. 

III See Moog v Itandoliili, 77 Ala. 597. And note Campbell v Foiirlli Na¬ 
tional Bank, 137 Ky. B56, 120 S.W. 114, that uniform slate laws are deelara- 
tory of the common law. But aee Baton—Negotiable Instruments Law, 23 
Yale L.J, 293, 298 (1913). "Declaratory (laivs) are necessarily m their 
terms, afflrmaliTo or negative.” Dwarris (Potter) on Statutes, p. CS. 

1(1 Sedgwick, Slat. Coiial, (2nd) p. 28 (1874), 

IT Baker v Baker, 13 Calif. 87; Commonwealth v Humphries, 7 Mass. 
242; Hewey v NoiU'se, 64 Me. 266. 

IS Basset v U.S., 2 Ct. CInims 448; Les Bois v Bramwell, 4 How. (U.S.) 
449, Todd v CIopp, US Mass. 496; MoNlchol v U.S., etc., Agency, 74 Mo. 457, 
Citizens' G-as Light Co. v Alden, 44 N.J.L. 648; Lambertson v Hogan, 2 Pa. 
22, Linn v Scott, 3 Tex. 67; Bernier v Decker, 37 Ohio SI. 72. 

10 PoslmaBler Gen. v Eaa'ly, 12 Wheat. (U.S.) 148; Moser v White, 29 
Mich. 59; People v Supervisors, 16 N.Y. 424; Reiser v Toll, 39 Pa. St. 137. 

00 Bor treatment of such clauses in more detail, see § 208, infra. Also 
see infra, Cluipler XXXI, §§ 367-431, for some lypical interpretation clauses. 
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one expressed in negative terms a negative .statute.''^ Tlie former 
is generally cumulative;®* that is, an existing right,®* or remedy 
is continued and a new one created which may be attained or used 
at one’s option.®® Thus, an affirmative statute does not cabolish the 
common law that applies to the same subject.®® A negative statute, 
on the contrary, displaces existing law. Similarly, if the new stat¬ 
ute is in affirmative form, it does not operate as an implied I’opeal 
of existing statutes on the same matter.®'^ It repeals no existing 
provision in the law, unless manifestly repugnant to it.®® But if tlie 
latter enactment is in negative form, it will operate to repeal the 
existing statutory law.®® 

And negative words generally create a mandatory statute 


51 Sedgwiclr-Stat. Coustr. (2nd Ed.) pp. 29-31. "Next arises Llie con¬ 
sideration of those statutes -whicli obtain the name of negative statutes, 
because they are penned in negative terms; as the statute of Marlhridgei 
which la "Non ideo puniatur Domlnus per redemptionem;" and Magna 
Charta, "NuIIus caplatur aut imprlsonetur." And there, the rule prevails, 
that if a subsequent statute contrary to a former, have negative words it 
shall be a repeal of the former; and a negative statute it is said too, so hinds 
the common law, that a man cannot afterwards have recourse to the latter. 

The different operation of affirmative and negative .statutes is thus illus¬ 
trated: If a statute were to provide that it should be lawful for tenant In 
fee simple to make a lease for twenty-one years, and that such lease should 
be good; this affirmative statute could not restrain him from making a lease 

tJrTZrT common law, and 

for tore shMl oH ^ twenty-one years, or that a lease 

for more, shall not he good." Dwan-is (Potter) on Statutes, p 71 

201, ilrS" State y Smith, 63 Vt. 

53 See Dwarris on Statutes, 475 . 

5-1 Rex V St. George's Hanover Square, 3 Camp 222 

Mitchell y Duncan. 7 Fla. 13; Raudebangh v Shelley, 6 Ohio St 307 

NewAlhZ.'j'^A^Lft'MtrV? '' ^ 

T Johnson. 23 Miss. 6S; McLaughlin v 

srin re Const. Election of Barver SG Pa ejs . 

V Watertown, 51 Conn. 490. ’ * ' ^ Bethleliem 

58 State V Smith, 63 Vt. 201, 22 At! 604 
5»Sedgwick-stat. Const. (2nd Ed.) 31 . 

State V Smith, G7 Me Sss* TTiivfyiwi 

Philadelphia, GO Pa. st. 464 ,' ’ 336; Bladen v 
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Frequently, an affirmative statute may imply a negative,Tlii.s 
is the case where an act is to be clone in a certain manner,'’^ or 
where the intent is to prescribe the only rule to he follocved,®^ or 
where a right is created and a remedy is provided for it 

§ 76. Permissive, Prohibitive and Preceptive Statutes,—While 
the language used in permissive statutes may be of the same tenor 
as that used in directory statutes, there is a definite difference 
between the two."'’ A permissive .statute, liowever, may lie defined 
as one which allows certain acts to be done witliout commanding 
that they be performed."" It confers a privilege or license which 
the beneficiary may exorcise or not at his own pleasure or option."’' 
A prohibitive statute, on the other hand, is one which forbids the 
doing of certain things, particularly those which are injurious to 
the rights of others, or of the public."® And a preceptive statute 
eoiiniiands certain acts and regulates tlie form or manner of their 
performance."" 

§ 77. Prospective and Eetrospective Acts.’'"—A statute which 
operates upon acts and transactions which have not occurred when 
the statute talco.s effect, tliat is, wliich regulates the future, is a 
prospective statute.’'’ On tlie other hand, a retrn.spective or retro- 


cismilli V SLevems, 10 Wall. (U.S.) 321; Watlcius v Wassell, 20 Ark, 110, 
Burgoyne v Supervisors, 5 Calit. 22; New Haven v Whltuey, 30 Conn. 373, 
District V Dubuque, 7 Iowa 262; Childs v Srallli (N.Y.) 55 Barb. 45; Uncas 
Nat. Bank v Pith, 23 Wis, 339, 

02 See oases under note 61, ibid. 

03 Riggs V Brewer, 64 Ala, 282; Sacrameiilo v Bird, 16 Calif. 294; Swann 
V Buck, 40 Miss. 268; In re Spring Street, ]13 Pa. St. 25S 

04SiniLli V Lockwood, 13 Barb. 209; Couwell v liagersLown Canal, 2 Ind. 
5SS, Ham v Steamboat Hamburg. 2 Iowa 460; Tlnirstoii v Prentiss, 1 Mich, 
193; State v Corwin, 4 Mo. 609; Bailey v Dryau, 3 Jones (N.C.) 347 

flo See infra, Cliapt XXIV, for further treatment of acts of this type 
ooDwarris, 74. All outstanding example of this type of statute, is that 
which enables certain persona lo make a will, 

07 Rockwell v Clark, 44 Conn. 534. 
flSDwarriB, 74. 
ooDwarris, 74. 

70 For further treatmenl of this subject, see infra, Chapt. XXV, § 277, 
et seq. 

71 Dwarris, 74, 
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active law is one which lakes away or impairs vested ris'his ac¬ 
quired under existing laws, or creates new obligations and iinpoRes 
new duties, or attaches new disabilities in respect ol transaction,s 
already pastd^ 

§ 78. Repealing ” and Amendatory Acts.~A stnlnte which 
revokes or terminates anotlier statute is a repealing act. This revo¬ 
cation or repeal may he achieved by express language or by impli¬ 
cation, Acts, or statutes of this character play air import,ant part in 
legislation, and are treated in eousiderahle detail in a separate 
chapter hereafter. 

Amendatory statutes are sometimes nearly synonymous with 
curative acts so far as effect is concerned, since they are sometimes 
enacted to serve the same purpose.’® Yet their scope is more com- 
prehen-sive. They may be defined as those statutes which make n,u 
addition to or operate to change the original law so as to effect an 
improvement therein, or to more effectively carry out tlie purposes 
for which the original law was passed.’® Strictly speaking, how¬ 
ever, an amendatory act is not regarded as an independent net.” 
All or part of the old act is permitted to remain.’® Rni ndioro a 
section of a statute is amended, the original ceases to exist and 


’sstoges y Carter, 114 U.S. 511, 5 S.Ct 1014, 29 L.Ecl, Driti.h Am 
Assur. Co. V Colo. R, Co., 52 Co,o. 589. 125 Pac. 508. 125 Pac 185 llnm 

s Sh "rr-if ^ 

19 LRA County vRasclie, 50 Ohio St. 103, 33 N.E. ,i08, 

et seg. ^ and Chapter XXVII, § 302, 

’® See § 73. supra, for defmition of curative statutes, 

56 Colo, 17,137 Pac. ^5?; Kelly vLaing’^Sfig^-^ ferkbis, 
iiEiiy T naing, 259 wich. 212 , 242 NW sqi 

nWaIshvState.l42lnd.357,41 N,B 65,33 L.RA3D2. 

J-aing, 259 Mich. 212, 
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CHAPTEE Till 

SPECIAL, LOCAL AND GENERAL LAWS 

}79. In General. 

§ SO. Constitutional Provisions, Generally. 

5 SI. General Laws. 

§ S2, ClaBslflcation or Subject Matter. 

§ S3. Prohibition of Special and Local Law.s Where a General Law Ha.e Been 
or Can Be Made Applicable. 

5 84. Amendments and Curative Acts. 

I SB. Predominating Subjects Concerning Which Local and Special Laws 
are Prohibited. 


§79, In General.—"We have already defined genei-al, speoial 
and local laws, and indicated that substance and practieal opera¬ 
tion rather than mere form or the language used, will determine 
whether a statute is special or general.^ 

§ 80. Constitutional Provisions Generally.'—Frequently, the 
enactment of special and local laws is prohilnted by comstitutional 
provi.sions. Such provisions are of relatively recent origin." They 
originated as an effort to prevent the abusive n,se of siatnte.s of this 


iSee §§ 69 and 70, supra. And in deteniiinlug whether a law Is gen¬ 
eral or local or special, the court will consider the entire act, with surrouud- 
ng circumstances, reasons for its passage, and the purposes to bo accom- 
plished Handy v Johnson, 51 Fed. (2) 809. The court will not look beyond 
the act Itself, and mere suspicion that it rests on coiiBideraUoiis of local 
needs IS not sufficient. Walden v Montgomery. 214 Ala. 409, 108 So 231 

tutlollv \ “terpreted as a general law and its consll- 

■ ^52 So 345. And In determining whether an act is local or special 

8 - qtnto „ o ’ 1 ' , 162 Md 529 160 Atl 

m Pa jlgS ^Voirre" ^ 

lion is the test of whether the statut'^^^\ claasli'lca- 

Ky. LJ. 351, 355 and Special Legislation, 24 
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type lor personal advantaged They usually provide that all laws 
of a general nature shall have a umforni operation everywhere 
within the stated They may also forbid the enactment of special 
laws oil certain subjects,® particularly those pertaining to granting- 
divorces, moving county seats, and creating corporations, and espe¬ 
cially where a general law thereon could he cnactedd Some also 
provide that local laws shall not he passed by indirection or by the 
partial repeal of a general lawd And so, from the foregoing, it is 


1 Michigan Mlllera Mut. P. Ins. Co. v McDonough, 3BS III. 575, 193 N.E, 
662; State v Brown, 97 Minn. 402, lOG N.W. 477; State v Dorr, 145 Mo. 466, 
41 S.W. 1094, 46 S.W. 976; Ayars' Appeal, 122 Pa. St. 266, 16 Atl. 356, 2 
L.R.A 577. See also Armstrong v State, 170 I nil. 188, 84 N.E. 3; In re Henne. 
herger, 165 N.Y. 420, 50 N.E. 61, 42 L.R.A, 132; State v Ellet, 47 Ohio St. 90, 
23 N.E. 931; Kimball v Rosendale, 42 Wls. 407. Amt see Cloe, L. H., and 
Marcus Sumner—Special and Local Legislation, 24 Ky. L.J. 351, 356 (1936). 

oiud. Art. IV, § 23; Pla. Art. Ill, § 21; Iowa Art. Ill, I 3, Miun. Art, IV, 
§ 34; Nev. Art. IV, § 21; Ohio Art. II, § 26; Cnllf. Art, I, § 11; Ga. Art. I, § 4; 
Kan. Art. II, § 27; 01:1a. Art. V, § 59. 

0 Ala. Const, Art. IV, § 104; Arm. Arl. IV, § 11; Ark. Art. V, § 24; Calif. 
Art. IV, §26; Colo, Art, V, §26; Dela. Art. II, §§18, 19; Pla. Art. Ill, §20; 
Ga. Arl, II, §7, par, 18; Idaho Art. Ill, §19, Ill. Art. IV, §22; lud. Art IV, 
§22; Iowa Art. II, §30; Ky., §59; La. Art. IV, §4, Minn. Art. IV, §33, 
Md, Art, III, § 33; Miss. Arl. IV, § 80; Mo. Art, VI, § 53; Mont, Art. IV, §26; 
Neb, Art, III, § 18; Nev. Arl. IV, § 20; N.J. Arl, IV, § 7; N.M. Arl, IV, § 24; 
N.Y, Art. Ill, § 18; N.G. Arl. II, §§ 10,11; N.D, Art. II, § 69; Olda. Art. V, S 46; 
Ore. Art, IV, § 23; Pa. Art. Ill, § 7; S.C. Arl. Ill, § 46, S.D. Art. Ill, § 23; Tex. 
Art. II, § 56; Utah Art, IV, § 26; Va Ai-t. IV, § 63; Wash, Art, II, § 28; W.Va, 
Arl. VI, § 39; Wis. Art, IV, § 31; Wyo. Art, III, §27. 

7 Ariz. Art. IV, § 11; Ark. Art. V, § 26; Calif. Art. IV, § 25; Colo, Art. V, 
§25; Ill, Art, IV, §23; Ind, Art. IV, §23; Ky„ §69; Md Art, III, §33; Mich. 

Art. V, § 30; Minn. Art, IV, § 33; Miss. Arl, IV, § 87; Mo, Arl IV, § 33; Mont. 

All. V. § 26; Neb. Art, III, § 18; Nev. Art. IV, §21; N.M. Art IV, §24; N.D, 

Art. II, § 70, Okla. Art. V, § 59; S.C. Art. Ill, § 34; S.D. Art, III, § 23; Tex. 

Art. Ill, § 56; Utah Art. IV, § 26; Wyo, Art. Ill, § 27. Also see Fla. Art. HI, 
§25. 

B Columbia Trust Co. v Lincoln Institute, 138 Ky. 804, 129 SW, 113, 
Henderson v Koenig, 168 Mo. 356, 68 S.W. (2) 72, 57 L.RA. 659, State ■> 
Ott, 144 La. 948, 81 So. 435, State ex rel luter-Iusurance Auxiliary v Revellt, 
257 Mo. 529; Bearce v Palrview Township, 9 Pa. Go. 342. See also State v 
Higgins, 51 S.C. 51, 28 S.B. 16, 38 L,R.A. 561; Hunter v Connor, 153 Tenn. 
258, 277 S.W. 71. 
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§ 81 


apparent that the constitutional provisions are lacking' in rnii- 
fovmity.® 

Such constitutional provision,s are, lioivever, usually manda¬ 
tory.^® Consequently, any act which violates them, will be held 
invalid,^ although, of course, in the ab.seuce of any ooiLstitutional 
prohibition, local laws may be eiiacted.^^ Indeed, local or special 
statutes frequently provide the most practical and effective means 
for taking eare of the different needs of different parts of a state 
Jind of individuals under exceptional circnnistanecsd® Cut even 
where local or special laws are permissible, they cannot ])c enacted, 
as a general rule, unless proper notice has been given of the inten¬ 
tion to seek such enactment,largely in order that tho,se affected 
adversely may have ample opportunity of knowledge. 

§81. General Laws.—As we have suggested aliove,^® many 
constitutions reqiiii'e the uniform operation of all laws of a general 
natiire. This requirement, of course, constitutes a prohibition or 
limitation upon the power to enact local or special legislation. 
Moreover, it is often difficult to determine whether a law is general 
or special, and particularly whether it operates uniformly through¬ 
out the entire state, although the existence of some unrepcaled local 


9For an attempted classification, see Cloe, L. H„ and Marcus, S.— 
Special and Local Legislation, 24 Ky. L.J. 351 (1936), 

estate ex rel v Hamilton, 312 Mo. 157, 279 S,W. 33. Also see Oases in 
note 11, infra. But see Richardson v Board of Education, 72 Kan. 629 84 
Pao. 538; State y Carter, 30 Wyo. 22. 215 Pac. 477. Nor ryill (he existence 
f m “actment of a special or local law in 

“) 435 of Comrs. y. Wood, 183 Ark. 1082, 40 

Ex parte Fali, 42 Ohio St. 683; State ex rel y Supervisors, 25 Wis. 339. 
^ V Galloway, 58 Fla 255 51 So 226■ 

aager, 120 Ky, 125, 85 S.AV. 739. Adams y Howe 14 ‘Uin 

State y Brown, 97 Minn 402 ms mw A, . J.:iuwe, 14 IVlass. d'lO, 

260, 41 LRA 177- ^ h ^9 All, 

Milwaukee 19 iis'. 624 "" ^’^^^''^delphia, 21 Pa. St, 147; Brodhaad y 

(Tenlf9?sw.T)“3oJ ^ 

See § 38, supra. 

See § SOj note 5, supra. 
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law, which prevents a later statute from having a general effect 
does not make the new law a special actd® 

It may be stated, as a general rule, that the constitutional 
requirement that a law must operate uniformly, is met if it applies 
to, and operates uniformly on all the members of any class of 
persons, places, or things requiring legislation peculiar to itself in 
matters covered by the lawd'' Universality, however, is not an 
indispensable test, nor it is necessary that a large number of persons 


MKelleher v Burllugame (Ark.) 110 S.'W. (2) 1065. 

WU.S. V Mullendore, 72 Fed. (2) 280; Title, etc., Co v Karrigan, 150 
Calif. 289, 88 Pac. 366; Cleuclaniel v Conrad, 3 Boyce (Del.) 549, S3 All. 1036; 
Perkins v Cook Counly, 271 III. 419, 111 N.E. 680; People v Graham, 301 III, 
446, 134 N.E, 67; People ex rel Clarke v Jarecke, 363 III. ISO, 1 N.E. (3) 855, 
State V Smith, 158 Itid. 643, 63 N.E. 214, 64 NB. 18, 53 L.R.A. 116; Sarlls V 
State, 201 Ind. 88, 166 N.E. 270, 67 A.L.E, 718; King v Common,, 194 Ky. 143, 
238 S,W, 373, 22 A.L.It. 635; State v Des Moines, 96 Iowa 521, 66 N.W 818, 
31 LR.A. 186; People v Brazee, 183 Mich. 259,149 N.W. 1053; Slate v Ramsey 
County, 48 Minn. 336, 61 N.W. 112; Ex Parte Fritz, 86 Miss. 210, 38 So. 722, 
Toombs v Slinrltey, 140 Miss. 676, 106 So. 273; O’Connor v St. Louis Transit 
Co., 198 Mo. 622, 97 S.W. 150; Worthington v List. Court, 37 Nev. 212, 142 
Pao. 230; State v Grlfflii, 69 IM.H. 1, 39 All. 260, 41 L.R.A, 177; Wanser v 
Hoos, 60 N.J.L. 482, 38 All. 449, St. John v Andrews Institute, 191 N.Y, 
254, S3 N.E, 9S1; State v Moore, 104 N.C. 714, 10 S,B, 143; Edmonds y Her- 
branclson, 2 N.D. 270, 50 N.W. 970, 14 L.R.A. 725; State v Nelson, 51 Ohio St. 
88, 39 N.E. 22, 26 L.R.A. 317; Ladd v Holmes, 40 Ore. 167, 55 Pac, 714; Com¬ 
monwealth T Maeferron, 162 Pa. St. 244, 26 All. 656, 19 L.R.A. 668; Summer¬ 
ville V Pressley, 33 S.C. 66, 11 S.E, 645, 8 L.R.A. 851; Nixon v Reid, 8 S.D. 
507, 67 N.W. 67, 32 L.R.A. 3t6; Gulf, etc., R. Co. v Ellis (Tex.) 18 S.W. 723, 
7 L.R.A. 386; Slate v Sharpless, 31 Wash, 193, 71 Pac. 737, A statute appli- 
cahle to cities oi; a general clasalflcatlon as delennlned by population Is a 
general statute and not special or local. People ex rel Nicholson v Board 
ol Trustees, 281 III. Ap. 394.' Also see Groves T Board ol Coinrs, (Ind.) 199 
N.E, 137; Herold v Talbott, 261 Ky. 631, 88 S.W. (2) 303; Vrooman v City of 
St. Louis (Mo.) 88 S.W. (2) 189. And the test lor the validity of a general 
law based on population la wbollier population has n reasonable relation to 
the purpose of the atatuLo, City of Dcarhorn v Board of Supr’s, 275 Mich. 
151, 266 NW. 304, Also sec Slate ex rel Bales v I-IamllLon County (Term.) 
95 S.W. (2) 618 Population a,a shown by fedoral census is a fair basis for 
deterinliilng population. Dixon v State (Ala. Ap.) 167 So. 340, cert, den, 167 
So, 349, Also see Groves v l3o,ard ol Comrs. (Ind.) 199 N.E, 137; People ex 
rel Nicholson v Board of Trii.4lee,s, Ibid, Population and asse-ssed valuation 
may also bo the basis of claasificallon. State ex rsl White v Board ol 
Comrs. (Kan.) 39 Pac, (2) 286. 
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comprise the class.^® But the classification must be reasonable,^® 
and germane to the purpose of the law,^" for even a classification 
proper for one purpose might be improper for another.^^ To he 
proper, it must be based on a reasonable and tangible distinction, 
and operate the same on all parts of the state under the same con- 


isQrable v Childers (Okla.) 56 Pac. (2) 357. Even one member In. a 
class will suffice. Peofle ex rel Nelson v Dennhart, 364 III. 540, ISS N.E. 
464; Board of Education v Borgen (Minn.) 256 N.W. 894. 


10 Title, etc., Co. v. Kerrigan. 150 Calif. 289, 88 Pne, 356, Kennedy v 
Meara, 127 Ga. 68, 66 S.E. 243; Strong v Dignan, 207 III. 385, 69 N.E. 909; 
Hunt V Rosenbaum, 355 III. 504, 189 N.E. 907; Consumera Gas Trust Co. v 
Harless, 131 Ind. 446, 29 N.E. 1062, 15 L.R.A. 506; State y Bridgman, 10 7 
Minn. 186, 134 N.W. 496; O'Connor t St. Louis Transit Co., 198 Mo. 622, 
97 S.W. 150; Wanser y Hoos, 60 N,J.L. 71, 38 Atl. 449; WortbingLon v Dlst, 
Court, 37 Nev. 212, 142 Pac. 230, People v Dunn, 157 N.Y. 628, 62 N.E. 672, 
43 L.R.A. 247; Edmonds v Herbrandson, 2 N.D. 270, 60 N.W. 970, 14 L.R A. 
726; State v Sopher, 25 Utah 318, 71 Pac. 482, State ex rel Cooley T Tlnaslicr, 
130 Ohio St. 434, 200 N.E. 468; State v Sharpless, 31 Wash. 191, 71 Pac, 737; 
Mien Y Model Building Assn., 116 Wis. 79, 92 N.W. 561, 61 L.R,A. 668; State 
ex rel Welsh y Darling, 216 Iowa 553, 246 N W. 390, 88 A,L,R. 218; Davis v 
Wlemeyer, 124 Ohio St 103, 177 N.E. 37, 77 A L.R. 1280. 

20 Toombs V Sharkey, 140 Miss. 676, 106 So. 273; Clark v State, 169 
Miss, 369, 152 So, 820; Morgan t Dornbrook, 188 Wis. 426, 206 N.W, 55. 

21 In re Wyoming Street, 137 Pa. 494. 


23Chicago, etc., R. Co. v Cutts, 94 U.S. 155, 24 L.Ed, 94; Slate ex rel 
CoTington Y Thompson, 142 Ala. 98, 38 So 679; Leep v SI. Louis R, Co„ 58 
Ark. 407, 25 S.W. 75; Ex parte Burke, 160 Calif. 300, 116 Pac. 755; Rohevtson 
V People, 20 Colo. 279, 38 Pac. 326; State v Daniel, 87 Fla, 270, 09 So 804- 
Badger V State. 154 Ga. 443, 114 S.E 635, Chambers v McCollum, 47 Idaho 
74, 272 Pac. 707; Greene v L Pish Furniture Co., 272 III. 148, 111 N.E. 725; 
Pennsylvania Co. v State, 142 Ind. 428, 41 N.E. 937; Midwest Mut. Ins, Co. v 
^Hoet 208 Iowa 49. 222 N.W. 548; McBride y ReUs, 19 Kan. 123; Board of 
Education y Board of Education, 264 Ky. 246, 94 S.W (2) 687; PesLervand v 

140 I’ll ^ Speakes, 144 Miss. 125, 109 So, 

08’’2?aS 53 N.J.L. 

Moore ^44 P If, ol I Winston v 

105 S.W 1107- M-l’ f^ ^ 

. 07, Mduankee County v Isenring, 109 Wis. 9 , 85 N.W. 131, 
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ditions or circumstances.^^ It nmst not be discriminatory as to any 
persons or classes similarly situated.-"* If the classification is arbi¬ 
trary, or capricious, of course, it violates the constitutional provi- 
sion.^" Slight inequality in practice, however, will not be sufficient 
to invalidate the law,““ for the true test of uniformity of operation 
depends on what may be done under the statute rather than what 
is done under it.^'^ Similarly, mere limitation as to the time of the 
duration of a statute will not malce it a local or special law,^® But 


23Rathbone v Kiowa County, 73 Fed. 396; Ex parte King, 157 Calif. 161, 
106 Pac. 578; Cooper v Hollins (Ga.) 110 S.E. 726; Big Wood Canal Co. v 
Chapman, 46 Idaho 380, 263 Pac. 45; People v Cobb, 343 III. 78, 174 NE. 885; 
Hlrth-Krause Co. v Cohen, 177 Ind. 1, 97 N.E. 1; Midwest Mut. Ins, Assii v 
DeHoet, 208 Iowa 49, 222 N.W. 648, Chaput v Dcnmrs, 120 Kao. 273, 243 Pac, 
311, 244 Pac 1042; Steea v Bergmeler, 91 Minn, 513, 98 N.W. 648; State v 
Speed, 183 Mo. 186, 81 S.W. 1200; Allen v Kennard, 81 Neb. 289, 116 N.W 63; 
State V Griilhi, 69 N.H. 1, 39 Atl. 260, 41 L.R.A. 177; Louoks y Bradshaw, 56 
N.J.L. 1, 27 Atl, 939; Plcton v Cass County, 13 N.D. 242, 100 N.IV. 711; 
Savlers v Smith, 101 Ohio St, 132, 128 N.E. 269; Roberts v Ledgevwood, 134 
Okla. 1B2, 272 Pac. 448; Dane v Coal Tp., 19 Pa. DIst. 983; State v Slandford, 
24 Utah 148, 66 Pac, 1061; State v Braxton County Court, 60 W.Va. 339, 55 
S.E, 882, ciT. dis. 208 U.S, 192, 62 L.Ed. 450, 28 S.Cl, 275; State v A, I-I. Reed 
Co., 33 Wyo. 387, 240 Pac. 20S, 

Evans v Shaulclln (Calif. Ap.) 60 Pac. (2) 664. And see Crockett 
County V Walters (Tann.) 96 S.W. (2) 306. 

2B Evans v Shaulclln (Calif. Ail) GO Pac. (2) 664 (parlies plaintiff in 
wrongful death action); Statu v Shepherd, 84 Fla. 206, 93 So. 667; State ex 
rel Blink v Cooko (Minn.) 262 N.W. 163; State ex rel Mueller Baking Co. v 
Calvird (Mo.) 92 S.W. (2) 184; Boxar County v Tynan (Tex. Com. Ap) 97 
SW. (2) 467, aftd, 69 S.W. (2) 193. Also see State ex rel Hollaway v 
Knight, 323 Mo. 1241, 21 S.W. (2) 767. 

20 State v Merrill, 218 Ala. 149, 117 So, 473; People y Neills, 249 III. 12, 
94 N.E. 166; Indianapolis Traction Co. v Kinney, I7l Ind. 612, 85 N.E. 954; 
Eckerson v Dos Mcinca, 137 Iowa 462, 116 N.W. 177; State v Corson, 67 
N.J.L 178, 60 All. 780; Waterloo Wooloii Mfg. Co. v Shanahan, 128 N.Y. 
345, 28 N,E. 346; Steele, Etc., Co. v MlUer, 92 Ohio St 115, 110 N.E. 648; 
Murphy v Landrum, 76 S.C. 21, 66 S.E. 860; Darnell v Sliopard, 156 Tenn. 
544, 3 S.W. (2) 661, 

27 See Salt Lake City v ITlah Light Co„ 46 Utah 50, 142 Pac. 1067, 

2HPeople v Wright, 70 III. 388; Cinciuuall St. R, Co, v Horstmau, 72 Ohio 
St. 93, 73 N.E. 1076, Sen Note; 4 Ann Cns. 669. 
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the exemption of one or more comities from its operation 
make the lair local.^® 


§82. Classification of Subject Matter.—In many instances, 
therefore, the validity of a geneival law will depend upon the lia.sis 
for the classification of the subject matter to which it applies. Wc 
have ah-eady stated that the classification ninst l)o a reasonable 
one.^'' Moreover, it must be founded upon sub.stauiial clistinclions, 
inherent in the subject matter, which make one class really differ¬ 
ent from another and the eharaeteristies which form the basis of 
the classification must be germane to the purpose of the law.''’^ 
Thus, an act regulating the size and weight of trucks, l.railci'S, 
and semi-trailers, does not violate the constitutional inhibition 
against local laws^® Yet, the classification does not necessarily 
need to be scientific,^* logical,®'* e.xact,®“ or consistent."^ And in 
classifying, the legislature may properly exercise a broad or wide 


2STendall vSearan (Ark.) 90 S.W. (2) 476; In re Slauglitor, 12 Feci Sup. 
206 ("in a locality”) Legislation may be local even tlioiigh the interests 
affected outrun the bounds of locality. LaEosea v Flynn, 267 N.Y. 5, 177 
N.E. 290. 

80 See supra, §81. And see Cloe, L, H., and Marcus, S,—(Ipooinl and 
Local Legislation, 24 Ky. L.J. 261, 375 (1936). 

aiir.S. T Mullendore, 74 Fed. (2) 286; State v Cooley, BG Minn. Bit), 58 
N.W. ISO. See also Bennett y Nichols. 9 Ariz. 138; Franchise Motor Freight 
Assn. V Seavey, 196 Calif. 77, 235 Pac. 1000; People v Weis, 275 III. 5S1, ll‘J 
N.E. 331; Joseph Trener Corp. v McNeil, 363 III, 559, 2 N.E, (2) 929, 104 
A,L.R. 1435. affd. 57 S.Ct 139; Kelly v Finney (Ind.) 194 N.B. 157; State ex 
rel Scott T Peak (Ind.) 2 N.E. (2) 793; State v Speakes, 114 Miss. 125, 109 
So. 129; Vermont L. & T. Co. v Whithed, 2 N.D. 82, 49 N.W 31,S; rtol)p.i'l,s 
T LedgervTood, 134 Okla. 152, 272 Pac. 448; O’Brien v Amerznan, 112 Tex. 
254, 247 SW. 270. 

32 state v Cooley, 56 Minn. 540. 58 N.W. 150, See also State v Sullivan, 
95 Fla. 191,115 So 255; Jensen v Wilton, 295 III. 294, 129 N.E. 133; State v 
Common, School Dist, 180 Minn. 44; State v Hamilton, 20 N.D. 592 129 N W 
916. 

CC ^'*‘^** 25, cert. don. 


ao.‘6‘sTo, 

25Stewart v Brady, 300 III. 425, 133 NE 310 
8T Stewart v Brady, 300 111. 425, 133 N.E. 310, 
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discretion,®® altiiongli it appears that inquiry may he made as to the 
good faith of the legislature.®® 

In determining' whetlicr a law is public, general, special or 
local, the court should look to its substance and practical operation 
rather than to its title, form, or phraseology."*® Substance rather 
than form is the determining factor.'-'^ 

§ 83. Prohibition of Special and Local Laws Where a General 
Law Has Been or Can Be Made Applicable.—Some constitutions 
ex])re,ssly prohibit tlie enactment of a local or special law where 
there is a general law already in existence relating to the same 
sulijecL matter.Hut, of eoiirse, the prohlhition does not apply 
where the pre-existing general law does not deal with the same 
suliject matter, In fact, some decisions go so far as to hold the 
proliihitiou inapplicahle if the general law does not adequately 
deal with the jiarticular matter made the subject of special or local 
legislation.'®' 

In some states, the constitutional jirohibition provides that no 
special or local law shall be enacted if a general law can be made 


SB Marlin v Sacraiuoiilo Coiiiily Super. Court, L94 Calif. D3, 227 Pac. 762; 
Bakai' V Gllliin, BS Neb. 3(18, 9-1 N.W. 618; Davy v McNeill, 31 N.M. 7, 240 
Pac. 482; Slalo V Nolan, Ifil Term. 293, 30 S.W. (2) 601, AiiO see People v 
Mouvae, 349 111. 270, 182 N.K, 439; (liiuclerson v Williama, 176 Minn. 316, 221 
N.W, 231; I-Iawkiiia v Smilli, 242 Mo. 683, 147 S.W. J042, But note State v 
Wiggins, 187 Ind. 169, 118 N.N 684. 

38 Fountain Park Co. v Honsler, 199 Ind. .05, 165 N,F. 465. Algo see 
Dixon y Slate (Ala. Ap.) 167 So, 340, corl. den. 167 So, 349 

10 Bexar County v Tyman (Tex. Com.Ap.) 97 S.W. (2) 467, alf, 69 S.W, 
(2) 193. 

iiRavitz V Steurolo, 257 Ky, 108, 77 S.W. (2) 360. 

12Downs Y Slate, 158 Ga. 669, 124 S.N. 166; Harbin v Holcomb, 181 Ga. 
SOO, [84 S.IO, 603; Westminster y OonsoHdated Ulililies Co,, 132 Md. 374, 103 
Ail. 1008; Souder y GoiniuonwealUi, 29 Pa. Dist. 254. See also State y 
Bowlos, 217 Ala. <I58, 116 So. 662 

18 Stale V Bowles, 217 Ala. 458, 116 So. 662, Macon y Sampleg, 167 Ga. 
160, MB a,TO. 57, Plilladelphia County v Com,, 270 Pa. 353, 113 All 661, 
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applicable.** Whether a general law can he made applicable is usu¬ 
ally regarded as a legislative question.*" Hence, the judgment of 
the legislature is conclusive and will not lie interfered with by the 
courts,*® unless it is clearly in disregard of the constitutional re¬ 
quirement,*'^ although there is authority to the contrary.*® And 


Union Sewer Pipe Co, v Connelly, 99 Fed, 354, aff. 1S4 U.S. 640, 46 
L.Ed. 679, 22 S.Ct. 431; Blosa v Lewis, 109 Calif. 493, 41 Pac. 1081; Ex parte 
Scaranino (Calif.) 60 Pac. (3) 288; Heckler v Confer (Ind.) 187 N.B. 878; 
Cooper T Mills County, 69 Iowa 360, 28 N.W. 633; McGregor v Baylies, 19 
Iowa 43; Wyandotte County y Kansas City, 112 Kan. 639, 212 Pac, 70; Strat 
man v Com., 137 Ky, 500, 125 S.W. 1094; Detroit v Engel, 202 Mich. 635, 168 
E.W. 462; Mulloy v Wayne County Supervisors, 246 Mich. 632, 226 N.W. 616; 
Ashbrook v Schaub, 160 Mo. 107, 60 S.W. 1085; State v Spellmire, 67 Ohio 
St. 77, 65 N.E. 619; Grady County v Hammerly, 85 Okla. 63, 204 Pac. 445; 
airrine v State, 132 S.C. 241,128 S.E. 172; State ex rel Coleman v Lewis, 181 
S.C. 10,186 S.E, 625; Openshaw v Halfin, 24 Utah 426, 68 Pno. 138, And see 
In re House Roll, 31 Neb. 505, 48 N.W. 275. 

■15 Guthrie National Bank v Guthrie, 173 U.S. 528, 43 L.Ed. 796, 19 S.Ct. 
513; St. Louis, etc., E. Co v Jackson County, 103 Ark. 127, 145 S.W. 892; 
Rhinehait v Denver R. Co. (Colo.) 168 Pac. 149; Stockton v Powell, 29 Fla. 
1, 10 So, 688; Herschbach v Kaskaskia Sanitary Dist., 265 III. 388, 106 N.E. 
942; Mode v Measley, 143 Ind. 306, 42 N.E. 727; Wichita v Biirlelgb, 36 Kan. 
34,13 Pac. 332; Hall v Bray, 61 Mo. 288; People v Boiven, 21 N.Y, 517; West¬ 
ern 7 Ryan, 70 Neb. 211, 97 N.W. 347; Edmonds v Herbrandson, 2 N.D. 270, 
50 N.W. 970,14 L.R.A. 725; Addington v Canfield, 11 Olcla. 204, 66 Pac. 365; 
Oakcliff V State (Tex.) 79 S.W. 24; Woodall v Darst, 71 W.Va. 360, 77 S.E. 
264. A local or special law cannot be upheld on the theory that the legis¬ 
lature conscientiously determined that a general law could not be made 
applicable. Heckler y Conter, 206 Ind. 376, 187 N.E. 878 

lain several states, express constitutional provisions make this a ques- 
Iir§'S: N.J. Art, IV, §7; N.Y. Const, Art. 


sale v!lLT®'“ " Van Cleve v Pas- 

r 133. 58 Atl, 571. And note Pair- 

field V Huntington. 23 Ariz. 528, 205 Pac, 814. 

177 -'!? ® ^ Strosmder. 34 Nev. 9 115 Pac 

Some constitiitinT.^ 1 ^ ^^mith (S.C.) 89 S.E. 1028, 

« t* ‘.r*" 

’ 5Art. V, § 30. Minn. Art, IV 6 3 Mo Art tv k iiq Anti 
aee Anderson v Cloud County. 77 Kan. 921. 85 Pac 58^ 
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some authorities hold that the existence of a general law on the 
particular subject shows conclusively that a general law can be 
made applicable," although hero too there is a eoiiflict." 

§ 84,—Amendments and Curative Acts.—A subsequent enact¬ 
ment irhich oiDei'atcs to destroj'^ the uniformity of an existing gen¬ 
eral statute will be invalid, if the constitution requires all statutes 
of a general nature to operate uniformly,The same is true with 
reference to amenclments.'’- Nor can a special or local law be 
amended in the face of a constitutional prohibition against such 
laws, even llioug'h the original law when enacted was in accord 
with the existing eoiislitutiond'^'' Similarly, the validity of a curative 
statute depends upon llie legislative authority to confer the powers 
authorized by tlie original act or sLatiilc.''’'* Furthermore, if the 
curative act relates to a matter on which special legislation i.s pro- 
hiliiied, it is also void.®'’* Yet a .special or local law may be repealed 


40 Leatlierwood v Hill, 10 Ariz. 1C, 86 Pac, lOS; Ventura County Harbor 
Dial, v Vaiitura County, 211 Calif. 271, 295 Pac. 6; Gray v Crockett, 30 Kan. 
138, 1 Pac. 50, Stale v DriibollG, 258 Mo. 568, 167 S.W. 1016, In re House 
Itoll, 31 Neb. 60R, 18 N.W. 276; Browne y New York City, 241 N.Y. 96, 149 
N.E. 211; State v Spolliulre, 67 Ohio St 77, 66 N,B, 619; State v Dousman, 
28 Wis. 641, 

liOSt, Louts, iCLc,, It. Co, V Stale, 97 Ark. 473; Indianapolis v Navln, 161 
lud. 139, 47 N.IO. 626, 54 N.H. 80. 41 LIl.A. 337; Oak Cliff v State (Tex.) 77 
S.W. 24. 

til Omnibus R, Co. v Baldwin, 57 Calif. 160; Darling v Rodgers, 7 Kan. 
592; Friend y Levy, 76 Ohio St. 26, 80 N.15.1036. Also see Hunter v Conner, 
152 Term. 263, 277 S.W. 71. But seo Spragiio v Fremont, 6 Dak. 86, 50 N.W. 
617. 

ca State ex rel Pock v lliodun, 24 WIs. 484; Zelgler v Gaddis, 44 N.J.L. 
363, 

63 Gregory v Gockroll, 179 Ark. 719, 18 S.W, (2) 362; Del-lay v Cominis- 
aloner, 66 S.C, 299, 44 S.B. 790, 

64 And see Weal, Side Belt It. Co, v Piltaburg Const Co., 219 U.S. 92, 
31 S.Ot. 196, 66 L.Ed. 107; McSiirely v McGrow, 140 Iowa 163, 118 N.W. 416; 
FliiUlpa Y Horaty, 147 Mich. 473, 1JJ N.W, 93; Pool v East Grand Porks, 101 
Minn. 623, 112 N.W, 1005; Hurley v lliirloy, 110 Va. 31, 65 S.E. 472 

an Colo V Dorr, 80 Kan. 261, 101 Pac. 1016. Also see Note 22 L.H.A, 
(N.S.) 634. But In some Jurisdictions, validity will depend upon tlie nature 
of the case. Pollock v Kansas CKy, 87 Kan. 205, 123 Pac. 985; State v 
Brown, 97 Minn. 402, 106 N.W. 477, Also aeo Weber v Helena, 89 Mont. 109, 
297 Pac 465, that (iuratlvn or remedial acta applying to places, things, or 
subjects aftocLod by conclitiona to ho remedied, are not prohibited as special 
laws. 
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without the repealing act being in violation of a constitutional pro¬ 
vision against the enactment of local or special laws,®'’ 

§85. Predominating Subjects Concerning Which Local and 
Special Laws Are Prohibited,-Soiiietiines constitutional provisions 
.state expressly that ]io special or local law shall he enacted on cer¬ 
tain enumerated subjects. But it is impossible to discuss the law 
applicable to these matters within the scope of this treatise,®^ We 
must content ourselves with a simple reference to sucli siibjects- 
the most important of which apparently ai'e; private rights,®® taxa¬ 
tion/® crimes,®'’ franchises, privileges and iinnnmities,'’^ private and 
municipal corporations,®® and judicial proceedings,®® although, of 
course, there are many others. 


61!People Y Reiner, 52 Calif. Ap. 747,199 Pac, 106G; Rogerson v Cremley, 
377 III. 139,113 N.E, 119; State v Pratlier, 84 Kan. 1G9,112 Pac, 289. 

wFor an enumeration, see Cloe, L. H., and Marcus, Sumner—Special and 
Local Legislation, 24 Ky. L,Rev, 351, 352 (1936), Also see 59 C,J. 739, § 327, 
6825 R,C,L. 826, § 74,59 C.J. 739. § 327. 

6825 R.C.L,833,§ 75, 59 C,J. 775, § 364. 

66 25 R,C.L, 833. § 60,59 C.J. 785, § 368, 

6125 R,C.L.826, §76. 

6225 R,C.L.629,§77,59 C.J, 744, § 333. 

6225 R,C.L, 832, §79, 59 C,J 777. § 366. 
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g 8G. In General. 

§87, Tlie Title, Geiiarally. 

§ 88. The Preamble. 

§ 89 The Enacting Clanao (Style ot Act) 

§ 90, The Puryicw, or llody of the Act, 

§91. Exceutloiia and Pi'oviaoa. 

§ 92. InlGi'iiratation Clausea. 

§ 93 . Repealing and Saving Clan,sea. 

§94, Mlacollaneoua Matteva. 

§ 86, In General,—Some aRtliorilica divide a statuto into [’om’ 
partsibc cleclfii-atovy, tlie iliretitory, tlic remedial, and the vindi- 
taloiy. This division is eorivot and pliilosopliioai, but it ha,s little 
practical value.'- lu J'ac.t, tlio m(),st pvaelical analysis, at lea,st, lor 
most imrposes, dlvidc's the .statute into tlie following parts; the 
title, tho preauLlile, the eiuuitiug (‘.lansc, the purview or body, and 
exeejitimis, iirovisos, iiiUirpretiU.ious, rejieaUng and saving clauses. 
Altliongli tJiis division is not legally aeonrate, it does break the 
siatnle into divisions I'airly logical and susceptible to easy treal- 
iiient,“ 

§87. The Title, Generally.'^-The title of n .statute plays an 
im])Oi'taiit imrt, mil, only in the legislative process, hut also, as will 
appear hiter, in tlie ennstruotion and interprcl.ation of laws, Yet 
many deelnvatioiis may be i'lmnd to tlie effect that tlie title is no 
part of an act,'' In aenord wil.li tliis view, tlie title is simply the 

I Sedgwick, Slal. CoiiKtr. (2nd Kd.) Cli, III, p, 38. 

^Ibid. 

II Sedg'wlclv HliU,. (hiiiHl.. (2nd .Hd.) Cli, III, p, 28, 

■iFor [ni'Llior Li eanni'Ul, sen liil'rn, Glinpt, X, M'Ulo and Subject Mailer. 

CCobon V HiUTc'U, R Cal. 195; I’lumnu'r v People, 74 111. 301; Bradford 
V Jones, 1 Md, ;i(il; Cemm, v Simfev, (53 Pa. St. 71; Sliito v Stephenson, 2 
Bailey (S.C.) lUM, Orlgliinlly, iuiIiIku' bills luir Htiitule.s wore tilled. When 
tilloa wore llrst Inlrodiieed, llioy wore merely an expression by a cleric of 
Ihe b'glalaliire, Or ollmr serivonm’, of bts imdorslnndmg of tbo contents or 
purport of tlu) lud; usually lubleil aClor enactment, Manson, C. L., The 
Drutliiig of iSlatulu Titles (HUM) 10 Ind. L„T. 15(1. Alao see Hadden v The 
Colloclor, B Wall. (U.S.) 1(17, bS L.Md. BIS. 
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label or name of, or the description given to a stal-nte by tlie legis¬ 
lature! lienee an act need not necessarily have a Lille,® But consti¬ 
tutional provisions in many of the states expressly I’cquire that the 
subject of every law be expressed in the title.’ 7Vs a result, the 
title becomes an important part of the statute; in fact, so inijiortant 
that it is indispensable.* And added importance is given to the title, 
even under the common law and in the absence of such constitu¬ 
tional provisions, since resort can be had to it a.s a valuable source, 
of a.ssistauce in ascertaining the legislative intent whei'c such intent 
is doubtful.® 

§ 88. The Preamble,—The preamble of a statute i,s simply a 
prefatory statement at its beginning, following the title and preced¬ 
ing the enacting claii.se, explaining or declaring the reasons aiul 
motives for, and the objects sought to be accomplished by the 
enactment of the statute.''® It is now seldom used, and is not an 
essential part,’^ But when used, it is an excellent aid to the con¬ 
struction of ambiguous statutes or statutes of doubtful moauiug;’* 


0 Moore v Williams, 19'Cal. Ap. 600, 127 Pac, 509; Slate ex rel Cotter v 
Dlst. Ct,, 49 Mont. 146,140 Pac. 732. In England tlia title is no part ot the 
statute. Rawley v Rawley, 1 Q.B. 466; Powlter’s case, 11 Coke 33; Hadden 
V Collector (U.S.) 5 Wall. 107, IS L.Ed. 518. And lor title ag ideutllloatlon 
o£ a statute, see Kiernaii r City of Portland, 57 Ore. 454, 111 Pac. 379, 112 
Pac, 402. 


7 The Constitutions of forty-one states contain irliat may be ttiriiied a 
title-hody clause. Tbe exceptions are- Connecticut, Maine, Massachiisetls, 
New Hampshire, North Carolina, Rhode Island, and Verinoiit. 

6 C. B. & Q, R Co, V Smyth, 103 Fed. 376; Peo. v State Goiilraot Comrs., 
120 III. 332, 11 N.E, 180, State v Burlington R. Co„ 60 Neb. 741, 84 N.W. 254. 
But a joint resolution may be enacted without a title. Goustock v Davis, 44 
Calif. Ap. 275, 186 Pac. 380. 

0H.S. T Palmer, 3 Wheat (U.S.) 610; Cohen v Barrett, 5 Cal. 195; East¬ 
man V MoAlpen, 1 Ga. 1B7; Peo. v Davenport, 91 N.Y. 574; Hiues v R. It, Co„ 
95 N.C. 434; Comm, v Gaines, 2 Va. Cas. 172. See also Coomber v Berks, 
L.R. 9 Q.B. Div. 33; Free v Burgoyne, 5 B. & C. 400, Wood v Rowcdlffe, 6 
Hare 191, Also see § 206, infra, 

leMayor, etc., v Moore & Johnson (Md.) 6 Har. & J. 375 . 

n Townsend v Stats, 147 Md. 624, 47 N.E. 19, 3 L.R.A, 294, SlUherlaiid 
Geramer v State, 163 Ind. 150, 71 N.E, 478, 


rui r Thomas, 132 U.S, 174; Kent v Somervell (Md.) 7 

J- 265; County of York v Grafton, 100 Pa. St. 619, Also see infra. 
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or, as has been said, it is n, key to the constnietion of a statute and 
should he resorted to to unlock the minds of its makersl® 

§89. The Enacting’ Clause. (Style of Act,) —The enacting 
clause, sometimes referred to as the commencement or style of the 
act, is used to indicate the authority from -which the statute ema¬ 
nates,Indeed, it is a emstom of lo)ig standiiig to cause legislative 
enactments to express on their face the authority by which they 
were enaetecl or promulgated. And while most state constitutions 
prescribe the form of the style of legislative enactments, declara¬ 
tions may be found, even in the absence of such provisions, that 
the enacting clause is essential to a valid law.^' 'While this is true 
under con,slitution<il provisions,^” the ■\veight of authority is opposed 
to the view announeed hy .such statements in the absence of cousti- 
tntional provisious.^'^ 

An enacting chursc need not, however, be incorporated in each 
separate section in tho absence of a constitutional requirement to 
that effect,^* nor need an entire eiiactmg clause precede every law 
contained in a code, a.s it is sufficient if the bill enacting the code 
coiiiaiii.s the required words of euactmcut.“ The enabling clause of 
the code may lie regarded as that of all the laws embraced in the 
code, largely as a inatter of practicality. 

18 Mayor, etc., v Mooro &. Jolinaou (Md.) 6 Har. & J, 376. 

14 "The purposo ot provisions ot (Ills clmracler is that all stal;utes 
bear upon their face a clcclariiLion of Uie sovereign aulhority by wliicli they 
are enacted and declared to be the law, and to promote and preserve uai- 
foriuity in leeislatlon. Such clauses also Import a command of obedience 
and clothe tlie statute with a certain dignity, believed in all limes to com¬ 
mand respect and aid In the onforcemeuL o£ laws. These are the sole pur¬ 
poses of enacLlne’ clause,s”. Slate v Burrow, 119 Tenn. 376, 101 S.W. 526, 
,See also Perroll v Keel, 1.05 Ark. 3S0, 161 S.W. 269; Com. v Ill Cent. It. Co., 
160 Ky, 7-15, 170 S.W, 171. 

18 In re Government Seat, 1 Wasli. T. 115. Also see note, 13 Va. L.Rev. 
58 (1926) and note, L.R A. 1915 B, .1060. 

roSwann v Duck, 10 Miss. 268; Colby v City of Medford, 86 Ore. 185, 
167 Pac, 187. Apparently contra: Cape Girardeau v Riley, 62 Mo, 121; State 
V Burrow, .119 Tenn. 376, 104 S.W. 526 ("It is not of the essence of the law, 
adds nothing to its meaning, and furnishes no aid in its construction,") 
McPherson v Leonard, 29 Md. 377 (provision held directory). 

w Slate V Reilly, 88 N.J. L, 104, 95 Atl, 1005; Turner v McCain, 26 Okla. 
132,109 Pac. S21; Wateon v Corey, 6 Utah 160, 21 Pao. 1089. 

18 McKee v Am, Trust Co., 166 Ark. 480; Levm v Hewes, 118 Md. 621, 86 
Atl, 233. 

19 Dew v Ciiimingliam, 28 Ala. 466. 
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The form of the enacting clause usually required by most state 
eoiLstitutioiis begins with the expression "Be it enacted'’ and is 
fallowed by the words "By the legislature" or "By the general 
assembly’' of the particular slate in question.^" 

lu some states it is held that the constitutional requirements 
pertaining to enacting clauses are simply directory so that a failure 
to comply with them does not make the enactment void,^^ while 
others regard compliance as mandatory and hence necessary to the 
validity of an act,- The former view rests largely upon the prin¬ 
ciple that the will of the legislature should not be defeated by tech¬ 
nical requirements,-® The other view emphasises the dangers obvi- 


20 McPherson v Leonard, 29 Md. 377; State v Burrow, 119 Tenn, 379, 
104 S.W. 52B. 0£ course, there are variations in the form in the dillerenl 
states. Sometimes the clause may begin "The General Assombly may 
enact.” State v Patterson, 98 N.C. 660, 4 S.E. 350. The CoiistitiUioii ol 
Oklahoma reauires that the style of all hills shall begin with “Be It enacted 
by the peoule of the state of Oklahoma.” But the constitutional provlsious 
pertaining to the form of the enacting clause of initialed or referred laws, 
do not apply to other acts. Adcock v Coker, 105 Ark. 210, 151 S.W. 253, and 
Ex parte Hudson, 3 Okla. Cr. 393, 106 Pac. 540, 107 Pao, 738, 

2tShreveport V Bale, 149 La. 439, 89 So. 408; State v BaUiinoro & 0. H. 
Co.. 113 Md. 179. 77 Atl. 433; Swann v Buck, 40 Miss. 269; Cape Girardeau v 
Hiley, 52 Mo. 424; Turner v McCain, 26 Okla. 132, 109 Pac, 821. 

22Peo. v Contract Commrs, 120 111. 322,11 N.E, IgO, May v Klee, 01 Ind. 
546; Comm, v lU. Cent. R, Co., 160 Ky. 745, 170 S.W, 171; Peo, v Dettentholer,’ 
118 Mich. 595, 77 N.W. 450, 44 L,R.A. 164; Sjoherg v Security Say., Etc, 
Ass'n, 73 Minn. 203, 75 N.W, 1116, State v Rogers, 10 Nev. 250; State y Bur¬ 
rows, 119 Tenn. 376, 104 S.W. 526. 


-3 The argument against reguiring a literal compliance with any form 
of words in the enacting clause, as a condition of giving effect to a statute 
would be very strong on the source of convenience, for the plainest expres¬ 
sions of the legislative will, and the most urgent in their character, would 

frorthe '’i' departure 

rom the established phraseology. No possible good could bo achieved by 

u h stiictness. and the greatest evil might result from it. There arc no 

exclusive words in the constitution negativing the use of any other laii- 

uage, and we think the intention will be best effectuated by homing tl e 

clause fo be directory only," Swann v Buck, 40 Miss. 268. "To hold that 

ndL*! ceiii 1"::; 

V R^my 2 Mo m ^ 7 Girardeau 

f-onard, 29 Md 377 ^ 


McPliei'son v 
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oiisly attiKiliod to dcpai'tures Iroiu eoustitiitional requii-eiiieiitH.^'* 
Tliei'c is coiisidci'fiWe merit in the arguments m support of each 
view. 

Ill iieeoi'd Avith the holding that the rcquiremeiiLs are maiida- 
torjq equivalent ivorda will not suffice,^'"’ but if such requirements 
are considered dircetory, sii))staiitial compliance is sufficient.-'’ Yet, 
]-egardles,s of rvliether the provisions of the constitution are consid¬ 
ered inandiitory nr directory, it would seem a comniendalile legisla¬ 
tive policy to Avord the enacting clause in the precise language of 
the eoiistiUition. If the eoustitulioiial requirements are directory, 
no injury is caused since an enactment will not ordinarily be void 
if superfluous worda are added.’" It should he remembered, how¬ 
ever, that, if the euaeting clause is niandatoi’y, it must be found in 
the enrolled act in order for the act to he valid Such a clause 
should also be affixed to the act rvlieu it i,s introduced and enacted 
by the legislature and not at a later date.”" Joint resolutions,. on 
the other hand, are not subject to constitutional provisions regard¬ 
ing enacting clauses,''"’ particularly where the constitution makes a 
clistinction beUveen a hill and a resolution, even if merely by in¬ 
ference,"^ 


24 "If a po.sitiA'e reauhemcul of tins character—can he (lisregarded, so 
may others of a aitlorent chavaclov; and where will the limit be affixed or 
practical discrlnilnallQn made as to what parts of the organic law of the 
state are to he hold advisory, directory or mandatory? Disregard of the 
rotiulremenla of the consttlutiou, although, perchance, iu raatlera of mero 
form and style, In any part, In a law, may oslabllBh dangerous examples ami 
should In all proper ways be dlscomitonanced." State v Rogers, 10 Nev, 
250 

2iiSoe Nolo, L.H.A. 1916 13 1062, 

sorowler v Stone, 149 Ga. 125, 99 S.E. 291; LoiUBVillo Trust Co, v 
Morgan, 180 Ky. 609, 203 S.W, 666, 7 A.L.ll. 396; Shreveport v Dale, 149 La. 
439, 89 So. 498; State v Baltimore, etc., R. Co., 413 Md. 179, 77 Atl, 433, 
Swann v Buck, 40 Miss. 268; Smith v Jeimlngs, 67 S.C. 324, 45 S.E. 821, err. 
dis 206 U.S. 276, 64 L.Ed, 1061, 27 S.Cl. 610; Slate v Burrow, 119 Tenn. 376, 
101 S.W, 626, 

21 Monlgomery AmuBuraont Co, v Montgomery Traction Co, 139 Fed. 
353, aff, 140 Fad, 988, 72 C.C.A. 682. 

2B Stale V Rogers, 10 Nev. 260, 

2i>People V Deltonihalor, 118 Mich. 695, 77 N.W, 450, 44 LR.A. 164; 
Ketauver v Spurllng, 161 Tenn. 613, 290 S.W. 14, 

30 Hoyt V Sprague, 103 U.S. 613, 26 L.Ed, 686. But sec Smith v Jennings, 
67 S.C. 324, 45 S.E. 821, err. dls. 206 Tl.S. 276, 27 S.Ct, 610, 51 L.Ed. 1061, 

31 May V Rice, 91 Ind. 646 
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§90, The Purview, or Body of the jkciP —While the major 
discussion of this part of a statute will be found elsewhere, there 
are several matters particularly pertinent at this point. As will also 
appear hereafter,the content or subject matter of a statute de¬ 
pends to a large extent upon its title. But aside from this, certain 
requirements of form may be prescribed by the constitution. Among 
such requirements, will be found one pre.seribing that all bills shall 
be divided into articles and sections,^* This requirement, however, 
is prescribed for the sake of convenience rather than for any opera¬ 
tive effect, so that the failure to comply with the constitutional 
provision, will not render the enactment invalid.®'' 

§91, Exceptions and Provisos.—While there is considerable 
similarity between an exception and a proviso—each restrains the 
enacting clause and operates to except something which would 
otherwise fall within the general terms of the statute,*”—there is a 
technical distinction between them, although even that is Erequeutly 
ignored and the two terms used synonymously.®’^ The exception, 
however, operates to affirm the operation of the statute t,o all cases 
not excepted and excludes all other exceptionsthat is, it exempts 
something which would otherwise fall within the general words 


92 See Infra, Cliapt. X, Title and Subject Matter. 
83 Ibid. 


93 State V Pitts, 160 Ala. 133, 49 So. 441 (provision lield not violated by 
striking out one section and the substitution of another during passage of 
the bill); Hardesty v Taft. 23 Md. 512 (compliance held sufficient whore 
statute provided that the subject matter shall he added to the code under a 
Hew artlcl6 and diyided into titles and sections), 

95 Hardesty v Taft, 23 Md. 512; Dorchester County v Meeltins, 50 Md. 28. 
See also Leven v Hewes, 118 Md. 624, 86 Atl. 233 (section numbers are no 
vital part of the act). Also see § 207, infra, 

of ® 253: Vorhees y Bank 

Holcomb 46'irk H ^ 

Bank T useful Savings 

205 U S 1 51 i Vi v Buffalo R. Co„ 

affd 208 Cal 282 281 p’ (Calif.) 273 Pac 1091, 

Com^y 5Msarina,-2e Pa D^t 



§ 91 Partk of a Hta'J’lttb 129 

of the statate.^“ A ])roviso, on the other hand, is a clause added to 
an enactment lor the pxirposc ol acting as a restraint upon, or as a 
qualification of the generality of the language which it follows^® 
Sometimes, however, as a precautionary measure, it is used to ex¬ 
plain the general words of the act and to exclude some ground of 
misinterpretation which would extend it to cases not intended to 
be brought withii; its operation or purview,Some ca.se,s appar¬ 
ently ascril)e three functions to the proviso. (1) To exempt some¬ 
thing from the enacting clause; (2) To qualify or restrain its gen¬ 
erality; (3) And to exclude some possible misinterpretation of it 
a,s extending to cases not intended by the legislature.*^ But the 
first fuiiction would seem to he that of the exceptiou.** And tech¬ 
nically, the proviso .should not he used to enlarge the operation of 


an Brown v Maryland (U.S.) 12 'Wlioal. 419, 6 L.Ed. 678; 'WasMiigtoii v 
Atlantic Coast Lino 11, Co., 136 Ga. 638, 71 S.E. 1066; Campbell v Jaclcman, 
]40 Iowa 475, 118 N.W. 755; rooplc v Bailey, 171 N.Y.S. 394, 103 Miso, 366; 
Jolineon'a Case, 34 Pa. Co, 631; Pabsl Brewing Co. t City o£ Milwaukee, 148 
Wis. 582, 133 N.W, 1112. 

40Wayman v Southard (U.S.) 10 Wheal, 1, 6 L.Ed. 253; U.S, v Morrow, 
266 U.S, 531, 69 L.Ed, 425, 45 S.Ct. 173, reversing 58 Ct. Cl. 20, Cox v Hart, 

260 U.S. 427, 67 L.Ed, 332, 43 S.Cl. 154; In re Johnson (Cal.) 273 Pac. 1091, 

aJM. 208 Cal. 282, 281 Pac. 57; Chicago, etc., R. Co, v. Doyle, 258 III. 624, 

102 N.E, 260; Peo. v Andrus, 299 III. 50, 132 N.E, 225, reveraiug 219 Ill. Ap 

205; McDougal v State, 183 Itid. 168, lOS N.E. 624; Wolf v B&uerels, 72 Md. 
481, 19 All. 1045: CasUIo v Slate Highway Dept., 312 M’o. 244, 279 B.W. 673; 
State v Summers, .118 Neb. 189, 223 N.W. 957; Peo. y Kelly, 76 N.Y. 475; 
Juniper V Lyles, 77 Okla. 57. 185 Pac. 10.84; Meyers v Pac Stales Lumber 
Co„ 122 Ore. 316, 259 Pac, 203; Stale v Harden, 62 W.Va. 313, 58 S.E, 715; 
Stale V Superior Court, 119 Wash. 73, 204 Pac. 1053, 

41 Detroit Cltizoms St. 11. Co. v Detroit, 64 Fed. 628, 22 U.S. Ap. 670, 12 
C.C.A. 366, 26 L.R,A, 667; Terrell v Paducah, 122 Ky. 331, 92 S.W. 310; 
DeGralt v Went, 164 III. 485. 45 N.E. 1076; Caslilo v Stale Highway Comm., 
312 Mo. 244, 279 S.W. 673; Saling v McKinney, 1 Leigh (Va.) 42. 

42U.S. v Cook (U.S.) 17 Wall 168, 21 L.Ed. 638; Chesapeake, etc., Tel. 
Co. V Manning, 186 U.S. 232, 46 L.Ed. 1144, 22 S.Cl 881; U.S. v Morrow, 266 
U.S. 631, 69 L.Ed 426, 45 S.Ct. 173; McDonald v U.S., 279 U.S. 12, 73 L.Ed. 
582, 49 S.Ct. 218; Slato y Styles, 2J2 Ala. 468, 102 So. 901. 


4s Sec nolo 39, supra 



130 


The Gonstruotion op Si’atuteb 


§93 


a statute/^ although it appears to be used ior this purpose occa- 
sionallyd® Moreover, in actual practice, and as a general nde, the 
proviso is introduced by the word ‘'provided”, although the use of 
this word is irot maiidatoryd*’ In fact, amendments are often added 
to statutes by use of this same wordd'’’ Nor is it necessary that the 
exception be placed in any particular position in a bill. It has l)een 
placed in a separate section of the statute,'*® and even in a separate 
statute.*® But caution should be exercised to make siu'c that it 
operates as an exception, not only because of the language used,"'* 
but also because of the position in which the proviso is placed, Its 
operation seems generally confined to the clause or distinct portion 
of the statute which immediately precedes it, i]i the absence of a 
contrary legislative intent.^ And, if the exception is placed in the 
enacting clause of a statute, it must be negatived in pleading ljut 
a separate proviso need not®^ 

§92. Interpretation Clauses.—The legislature can define its 
own language and prescribe rules for its construction which will 


4-1 Patterson V Winn (U.S.) 11 Wheat. 380, 8 L.Ech 500; People v Conti- 
nental Beneficial Assoc., 289 III. 40, 124 NE. 352, affirming 212 Ill. Ap. 422; 
Murphy y Gault, 179 Ind. 658, 101 N.E. 632, reTerslng 98 N.E. S78; Wolf V 
Bauereis, 72 Md, 481, 19 Atl. 1045; Luce v Eogers, 181 Mich. 699, 148 NW 
3S1; State v Brown, 56 Minn. 269, 57 N.W. 859; CasLllo v State Highway 
Comm., 312 Mo. 244, 279 S.W. 673; Tan Keipen v Jersey City, SS N.J L 262 
33 Atl. 740; People v Kelly, 76 N.Y. 475. State v Young, 74 Ore. 399', 145 
Pac «7: Com. v Charity Hospital, 199 Pa. 119, 48 Atl. 906; Jordan v So. 
Boston, 138 Va, 838, 122 S.B. 265; Sailing v McKinney, 1 Leigh (Va.) 42- 
State v Ripley. 104 Wash, 299, 176 Pac 343 It, 

IT S Imi I Sf 689; Am. Express Co. v 

LEd. 425,^45 S.Ct. 173, ^ ^66 U.S. 531, 69 

159 Pac. 625 ' ^ Douglas County, 81 Ore. 442, 

«G.i.rg,i, It, etc, Co. v SmlH, II! u.S. m, !i L.Ud. S7J, ! S.Cl « 

.1 mZXl ^ W'". 

«IJ.S. V Toco, 12 Philippine 262. 

=0 Meyer v Slate. 134 Wis. 15G, 114 N.W. 501. 

U.S. V Bernoys, 158 Fed. 792 86 C C A u * 

«*.« e J r»»., N.y. 

P..„. , ,„ie,« s T.„b„ „ h™, p, p, 
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geuevally be binding on the eonrts.'® Such legislative definitions 
need not he strictly in aceoi’cl with the ordinary meaning of the 
language defined.Yet interpretation clauses should not be used 
lo give new meaning' to plain words; rather, if they are to he used, 
iliey should be employed to fix the meaning of words which are 
ambiguous or equivocal,although even this use has hecn loohed 
upon with disfavor,particularly since the words used in declaring 
the meaning' of other words, may also need interpretation.'’'’' And 
there is this additional danger; the legislature may use the same 
word in the same statute in several different senses. Consequently, 
although the defiiiitiun of the legislature should not apply to tlie 
word in one or more places, there may be nothing in the statute to 
indicate diffevently.'”' 

Tlie true proviiioe of the legi.slatiire, however, is not to con¬ 
strue but to enact legislation.'"' As a result, the question naturally 
arises whether prospective legislation (is to how to construe a stat- 
iiLe is an cxerci.so of the judicial 11111011011 ."“ Apparently, this ques¬ 
tion iiimst be answered in the affirmative. Since the legislature can¬ 
not set aside the construction of a law already applied by the courts 
to cae.tiial eases, neil.her can it compel courts for the future to adopt 


oa Colliiia v Texas, 233 U.S. 288, 56 I...13d. 13D, 32 S.Ct. 286; Stale v 
Sclilenker, 112 Iowa 042, 81 N.W. 698, B1 L.K.A, 347; SI. Louis v Nash, 266 
Mo. 523, 181 S.W. lltS; Stale v American Surety Co., 90 Neb. 154, 91 Neb. 
22,133 N.W. 23B, 135 N.W 366; Roasmiller v Stale, 114 Wis. 169, 89 N.W 839, 
58 L.ll.A. 93. 

M Smith V State, 28 Ind. 321; St. ex rol Exchange Bank v Allison, 155 
Mo. 325, 56 S,W. 467; Slate v Amcrlcttii Surety Co., 90 Neb. 154, 91 Nev. 22, 
133 N.W. 235, 136 N.W. 365; Joiie.s v Surprise, 64 N.H. 243, 9 Atl. 384; Fam- 
ere Bank v Hale, 69 N.Y. 53. 

cc Haley v Bhlladolphla, 68 Pa. 45; Common, v Warwick, 172 Pa. 140, 33 
Atl. 373, 

cc Stale V Stauilai'd Oil Go., Cl Ore. 438,123 Pac. 40. 

Cl "We cannot relT'alu trom axi)rc.sslng a serious doubt whetlier Intei- 
pretatlon clamse.s ivill not i'iUlmr embarrass the courts in their decision,s 
than aflord that assistance wliicli they coiitoraplate. For the principle.s on 
which they are thomsGlves to be interpreted may become matter of contro¬ 
versy; and lliQ application ol lliera to parllcnlar oases may give vise I 0 
endless doubt.” Regina v JuaUco.a, 7 Ad. & R. 480. 
liB Lindsay v Cuiidy, L.ll, 1 Q.B. Civ, 358, 

50 Og'dmi V Bhuiklertgo (U.S.) 2 Crauoli 272, 2 L.Bd. 276, 

00 For a goiiaral discussion, see Freund, InlGrpretailon ot SLatutes, 65 
Pa. L. Rev, 207-11 (1917), 
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ii particular construction of a law which the legislature permits to 
remain in force.*’’^ 


§ 93. Repealing and Saving Clauses.—As is apparent, repeal¬ 
ing clauses are used to terminate a statute in whole or in part, On 
the other hand, a saving clause is used to establish an exemption 
from the general language of a statute; that is, to restrict a repeal¬ 
ing aet. It is usually inserted in a repealing act,“^ and follows the 
repealing elanse. Since an absolute repeal of a statute terminates 
the .statute in its entirety and puts an end to existing powers, incho¬ 
ate rights, penalties incurred, and pending proceedings dependent 
upon the repealed aet, a saving clause, or some special provision 
in the repealing act, is required to preserve these, This is the chief 
purpose of the saving clause,®® although it also performs another 
function. It is declaratory of a rule of construction.®'^ Moreover, 
from the standpoint of effect, an amendment may he regarded a,s 
a repealing act, for an amendment may abrogate a law either 
wholly or partially. 


§ 94. Miscellaneous Matters.—The number of a bill,®® section 
numbers,®® and possibly even sections and articles as divisions,®^ 
the index,®® and marginal notes,®® are not essential or material parts 
of a statute, or for that matter, some ^® may not even be regarded 
as any part of the statute whatsoever. And from a practical stand¬ 
point, the punctuation of a statute is not an essential part of a stat¬ 


or Common, v Warwick. 172 Pa. 140. 33 Atl, 373. But see City of Cam- 
tridge v City of Boston. 130 Mass. 357; People v Board of Supervisors. IG 
N.Y. 424. And see State ex rei Campliell v Superior Court. 25 Wash. 271, 
65 Pac. 183, that a law not yet effective cannot be interpreted by the courts! 

or See Jenmngs v Hammond, 9 Miss. 174; Beilin v Warn, 101 N Y ,S Ss' 
51 Mise. 595. ' ’ 


<53Eosenberg v Bump, 43 Cal. Ap. 37G, 185 Pac. 218, 
orLoumville & N. R. Co. v Western Union Telegraph Go,, 26S Fed. 4 
cert den. 254 U.S. 650, 65 L.Ed. 457, 41 S.Ct. 147, Piles v Puller, 44 Ark. 273,’ 

?105 Pac, oS ’ ^ McCafferty, 25 Okla. 


65 Valusia County v State, 98 Fla. 1166, 125 So 376 


, US Md. 624, 


61 See supra, § 90, notes 34 and 35 
69 State T Hill, 177 Iowa 270, 158 N.W. 518. 
“Sutton v Sutton (Eng.) L.H. 22 Ch Div. 511. 

‘0 State V Hill, 177 Iowa 270, 158 N.W. 518 (index). 









CHAPTER X 

TITLE AND SUBJECT MATTER 


S 95. Constitutional Proviaious, Generally. 

S 9G. Effect of Non-Compliance. 

5 97. Legislation to Wliicli Applicable. 

5 9S. Singleness of Subject or Object 
I 99. Sufficiency of tbe Title. 

S100. Construction of the Title, 
i 101. Variance Between Title and Subject 
1102. Plurality of Subjects Expressed in the Tide, 
§ 103. Title and Subject of Amendatory Act.s. 

1104. Title and Subject of Repealing Acts 


§ 95. Constitutional Provisions, Generally—iu many iii.slunce.s, 
in state eoiLstitiitioiis, provisions will be found to the eft'eet that no 
act shall contain more than one subject,^ which shall he expressed 
in the title. Several use the word "object” instead of the word 
subject”. The two terms, however, while not .syi]ouymou.S| are 
generally considered as equivalent.^ Some annex to "one snliject”, 
the phrase “and matters properly connected thei-ewitli”, find, 
where this is the case, the term "subject” is held to mean the thing' 
about which the legislation is had, and "matters” refers to tlie 
ineidental or secondary things.* And in many instances, the snlijeet 
or object is required to be clearly or briefly expressed in the title. 


These various requirements have been prescribed in an effort 
to prevent a number of abuses which, had developed iu legislative 
bodies. Summarized, they have been iiitended. "(1) to prevent 
log rolling^ legislation; (2) to prevent surprise, or fraud, iu the 


iPor states having no provision of this type, see Ciapt IX, § 87 supi'a 
2 State V County Judge, 2 Iowa 280. New Orleaus Basin Canal v Cari'e 
Co, 7 La. A. 396; Board of Education v Straub (Mich.) 148 NW 716 State 
V Collier, 160 Term. 403, 23 S.W, (2) S97, and see Note 61, Am, Dec 314 But 

!! ! 328. Spencer v Hunt (Fla.) 147 

l Of Louisiana, Michigan, New Jer.sey, Virginia 

and Uest Virginia use the word ''obiect”; thirty-four states use "subject" 
Mississippi use a combination of '‘subject-matter" and’ 


«Board of Commissioners v Scanlan (Ind.) 98 HE 8 
VVayne Township v Brown (Ind.) 186 N.E. 841, and § 98, infra. 


134 


Also see 
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legislature by means of provisions in bills of wliicli the titles give 
no intimation; and (3) to apprise tlie people of the subject of legis¬ 
lation under consideration”.^ 

Consequently, and according' to the -weight of authority, 
these constitutional provisions are mandatory,® yet, they .should 
receive a reasonable and a liberal construction,'* in favor of their 

i Statutes, 25 It C.L. 836, § 83. See also Utah Poirer & Light Co. r 
Phost, 286 U.S. 165, 76 L.Ed. 1038, 52 S.Ct. 648; Heron v Riley (Calif.) 28 
Pac. 160; Gi'odin v Barns, 119 Fla. 405, 161 So. 568; Cloyd v Vermilion 
County, 360 III. 610, 196 N.E. 820 (not intended to Impede legislation); Albert 
T Millc Control Board (Ind.) 200 N.E. 688; Frost v Johnson, 262 Ky. 592, 
90 S.W. (2) 1045; Jnclcsou v Stale, 102 Miss. 663, 59 So. 873; Spier v Thomas 
(Neb.) 269 N.W. 61 (to prevent surreptitious legislation). Slate v Arm¬ 
strong, 31 N.M. 220, 243 Pac, 333; Daly v Berry, 4B N.D. 287, 178 N.W. 104; 
Arthur V Johnston (S.C.) 194 S.E. 151. And note Manson, C. II., The Draft¬ 
ing of Statute Titles (1934) Ind. L.J. 355, 166. Also note the reason set 
forth In Shrout v Rfnicer, 148 Kan, 820, 84 Pac. (2) 974, to the effect that the 
constitutional reaulrenient is intended to remove any feeling upon the part 
of the members of the legislntni'e that tliey should vote for a bill -which con¬ 
tains a provision to which they are opposed, in order to secure the passage 
of the bill because it contains some provisions -which they favor. 

a Mobile Dry Docks Co, v Mobile, 146 Ala. 19S, 40 So. 206; Wallace v 
Zinmaii, 200 Calif. 585, 264 Pac. 946, 62 A.L.R. 1341; In re Cypress Farms 
Ditch (Dela.) 180 Atl, 630; State ox rel Meerdiiik v Poston (Fla.) 160 So. 875, 
Galpin V Chicago, 269 III. 27, 109 N.E. 713; Jackson v State, 194 Ind. 248, 142 
N.E, 423; Slate v Hauii, 61 Kan. 146, 59 Pac. 340, 47 L.R.A. 369; State v 
Burgdoerfer, 107 Mo. 1, 17 S.W. 046, 14 L.R.A. 846; Worthington v Dist, Cl„ 
37 Nev. 212, 142 Pac, 230; Daly v Beery, 45 N.D. 287, 178 N.W. 104; State v 
Johnson, 90 Okla, 21, 216 Pac. 945; Cooper v King (Okla.) 42 Pac. (3) 249; 
Rowe V Richards, 32 S.D. 66, 142 N.W. 66-1; Acldeii v Thompson, 122 Tenn. 
43, 126 S.W. 730; Glcldiiiss v Sim Antonio, 47 Tex. 548; Baker v Department 
of Reg. (Utah) 3 Pac. (2) 1082; Lacey v Palmer, 93 Va. 159, 2-1 S.B, 930; State 

V Superior Court, 28 Wash. 317, 68 Piic. 967, But there is authority to the 
contra. See Jackson v Stale, 102 Miss. 663, 69 So. 873; Weil v State, 46 
Ohio St. 450, 21 N.E. 643; and see Gully v .Jackson InlernaLional Co. (Miss.) 
145 So. 905, 

oin re Mlllnr, 2!) Ariz, 582, 244 Pac. 376; In re Boar, 216 Calif. 536, 15 
Pac. (2) 489, S3 A.L.R, 1402; Plumb v Christie, 103 Ga. GS6, 30 S E. 769, 42 
L.R.A, 181; Pioneer Irrl. Dist, v Bradley, 8 Idaho' ,310, 68 Pac. 295, People v 
Price, 257 III. 587, 101 N.E. 196; Bolivar Twp. Bd, v Hawkins, 207 Ind, 171, 
191 N.E, IBS, 96 A.L.Il. 271; Stale v Topeka Club, 82 Kan. 756, 109 Pac, 183; 
Campbell v Goniiuouwealtli, 229 Ky. 264, 17 S.W. (2) 227, 63 A.L.R. 932; 
Commerce-Guardian Trust v State, 228 MIoh. 316, 200 N.W 267; State v 
Pioneer Proas Co., 100 Minn. 173, 110 N.W. 867; State v Biirgdoerfor, 107 Mo. 
1, 17 S.W. 646; Freeman v llalllchiy, (S.C.) 164 S,E, 20: Board of Insurance 
Conii's. V SprolOH Motor Freight Lines (Tex. Civ. Ap ) 94 S.W. (2) 769, Shea 

V Olson (Wash.) 53 Pac. (2) 616, 
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legality, witli due regard being given to their purpose/ and espe¬ 
cially so as not to unreasonably cripple or needlessly hamper the 
legislative process and place it iuto a straight-jacket.® After all 
such provisions are not intended to embarrass legislation by making 
lau’s unnecessarily restrictive in their scope and operation, and thus 
multiply their numbers.'’ 

Some .states, however, prescribe certain exceptions to the ojiera- 
lion of the title-hody clause; general appropriation bills and bills 
for the codification and general revision of the law being among 
those falling within these exceptions generally.^*’ 

§ 96. Effect of Non-CompUance.—Tiiasiniich as the constitu¬ 
tional provisions with reference to the title and subject matter of 
an act, are mandatory,^^ a failure to meet the constitutional require¬ 
ment will invalidate the enactment in whole or in part.^^ The pre¬ 
cise extent of the illegality will depend upon the degree of the 
departure from the constitutional requirement that an act shall 
contain but “one suliject which shall be expressed in the title”,i'’ 
However, if two or more distinct subjects are expressed in the title, 
the whole act will be invalid.^ Similarly, if the statute is broader 


'Commerce-Guardian Trust v State, 228 Mich. S16, 200 NW. 287; 
O’Conner v St, Louis Transit Co, 198 Mo. 622, 97 S.W, 150; Nalley v Home 
Ins. Co., 250 M'o. 452, 157 S.W. 769; Wheelon v S. D. Land Bd„ 43 S D. 551 
181 N.W. 369. 

8 Judson V Bessemer. 87 Ala. 240, 6 So. 267, 4 L.R.A 742; Harris 7 State 
ex rel Williams (Ala.) 151 So, 858; Clendaniel v Conrad, 3 Boyce (Del.) 
549, 83 Atl 1036; People v McBride, 234 III. 146, 84 N.E, 865; Moore-Mans- 
Beld Construction Co. v Indianapolis R Co., 179 Ind. 356, 101 N.E 296, Parlc- 
inson v State, 14 Md. 184; State v McKinney, 29 Mont. 375, 74 Pac. 1095; 
State 7 Tibbetts, 52 Neb. 228, 71 N.W. 990; State v Nomlaiid, 3 N.D. 427, 52 

^ ^ Excise Board, 163 Okla. 519, 34 Pac. 

(2) 274; Ryan 7 Louisville Terminal Co., 102 Tenn. Ill, 50 S.W. 744, 45 
Lf.R.A, 303. 

bom!” Delaware, Missouri, Montana, New Mexico, Okla- 

homa, Pennsylvania, Texas, Utah and Wyoming, apparently constitute these 

See § 95, note 5, supra 

1-State y Schlitz Brewing Co., 104 Tenn. 715, 69 S.W- 1033 
See infra, Chapt. XVI, § 144 et seq., Partial Invalidity. 

Hudson V Bessemer. 87 Ala. 240, 6 So. 267, 4 LEA 742' 

S V People, 'iSB l’( 


Pioneer Irr, 
98, 40 N.E. 


454; State v Ferguson. 104 La 249 sa qo 

1 La. Z4S, 28 So 917; Davia v State, 7 Md. 151, 
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lliau iis title, the part without the scope oC the title will he in¬ 
valid or if the part without the scope of the title is so intimately 
coimccted with the part expressed iii the title that the former with¬ 
out the latter does not leave a statute complete in itself and capa- 
ble of execution, the entire act will be iuvalidd® It may, therefore, 
he stated, as a general rule, since the title defines the scope of the 
law,^'^ that an act can be valid only as to the part expressed in its 
titled® 

§97. Legislation to Which Applicable.—Usually the provi¬ 
sions with reference to the title and subject matter will not only 
apply to legislation enacted hy the legislature,but also to that 
passed by the people IhrouKh the initiative processdo Bui such pro¬ 
visions arc not, at least, in some jurisdietioiis, applicable to legis- 


iti Lacey v raliuar, 93 Va. 159, 21 a.H. 930 See also JSx parte Knight, 52 
Fla. Ill, 11 So, 7K(1; Fleming v Greener, 173 Ind. 200, 00 N.E. 72; Boswortli v 
State Unlvarslly, I5(i Ky. 130, 179 S.W. 103; Hamilton v Minneapolis Desli 
Mfg. Co., 73 Minn. 3, 80 N.W. 093; Simon v Nortliup, 27 Ore. 487, 10 Pac, 
500; Rowe v lUcliarcls, 32 S.D. 66,112 N.W, 601; Giddiiigs v San Antonio, 47 
Tex. 518. 

iBVernor v Martlndale, 179 Mich. 157, 116 NAV. 338. See also State v 
Davia, 130 Ala. LIS, 28 So. 917; HoBworlli v State Uiiiveraity, 166 Ky. 436, 
179 S.W. 103; Somerael Coimly v Pocoinoke Bridge Co, 109 Md. 1, 71 Atl, 
162, Stale V Justius, 35 Minn. 279, 88 N.W. 769; Wenluun v State, 65 Neb. 391, 
91 N,W. 12L; Gonunoii. v Molr, 199 Pa, Si, 531, 19 All, 351, 53 L.EA. 837. 

17 See § 101, Iiilia. 

ns Slate v Ferguson, 101 La. 219, 2,8 So, 917. 

lOTarltio v Coolc, 120 Mo. 1, 25 S.W. 202. Uni the title ol n joint resolu¬ 
tion proDOsiiig an iunciulment lo the state ronsULntloii is not snhject to lliis 
sort of conalllutional requirement. Gray v WmUirop, 115 Fla. 721, 156 So, 
270, 91 A.L.R, 801, Also see note 21, infra. 

“hWallaco V Zlnmau, 200 Calif. 685, 251 Pac. 946, 62 A.L.R, 1311; Arm¬ 
strong V Mitten (Colo.) 37 Pac. (2) 767, Bartliiig v Wait, 96 Neb. 532, 148 
N.W. 507, Daly v Berry, 15 N.D, 287. But see State v Laugwortliy, 55 Ore. 
303, 101 Pac, 121, Aiul like the titles to statutes generally, the title of an 
initiated law should not be mtsleading. In re Opinion oC Justices, 271 Mass. 
582, 171 N.E, 294, 69 A.LIL 388, or contain move than one subject. Slate 
y Briclison, 75 Mont. 129, 211 Pac. 287. Sometimes the number of words 
which may be used in the titles o£ initiated laws is .speoitied. State t Dixon, 
59 Mont. 68, 195 P.ic. 811, 
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latioii proposing' amendments to the eoustitntion,“^ nor to codifica¬ 
tions or general rcTisious of statutes,nor to appropriation bills.^® 
3Ioreover, by virtue of eoiistitutioual provisiojis, they may be made 
applicable only to local and private acts.'* 

§ 98. Singleness of Subject or Object.—Sometimes it is quite 
difficult to determine 'whether a particular statrrte deals -with only 
one subject or object. However, the courts slio-w considerable lib¬ 
erality ill defining the scope of the term “subject'’.^® The word is 
used in its ordinary sense and implies thcat there are numerous suli- 
jeets of legislation and that ouly one of those sulijects shall be 
embraced in any one act; so that, ivhile the subject of an act must 
be single, the pro vision,s involved may be multifarious.^'^"' 


31 People V Sours, 31 Colo. 369. 74 Pac. 167; People v Perldua, 56 Colo. 
17, 137 Pac. 55; Gray v 'Wintlirop, 115 Fla. 721, 16G So. 270, 94 A.L.R. 804; 
Cooney v Foote, 142 Ga. 647, S3 S.E. 537, Campbell v Eugene, 116 Ore. 264, 
240 Pac. 418, Tbla is true because in proposing a conslitiihonal amendment, 
the legislature is said not to exercise legislative po-wer. 

"State V Freeland, 106 S.C. 220, 91 S.E. 3, and note especially Central 
of Georgia R. Co v State, 104 Ga, 8S1, 31 S.E. 531, 42 L.R.A, 518; "An act 
. . . adopting a code or system of laws, obviously does not fall wllliiii any 
of the classes of mischiefs which this restriction in the constitution wms 
intended to remedy." A general title will be suffiolent. Central of Georgia 

State v Applegarth, 

- . 293. 31 Atl, 961, 38 L.RA. 812. All that is necessary is that matter 

should not be included in the body of the act which is so incongruous that it 
could not by fair intendment be considered germane to one general subject. 

Mai'shail County, 119 Iowa 
m, 93 N.TV. 372; Johnson v Plarrison, 47 Minn. 575, 50 N.W. 923; State v 
Treman. 32 Wash. 294, 73 Pac, 375. 

33 See § 95, note 10, supra, 

16 ill. 20 , also see Robia v Walker, 
"5 TahZ 212 Wis. 249 N.W, 534. 

Okie' 70 208 pI ^ Thomas, 86 

All ’ Qt ^ (W.Va.) 1G7 S E 137 and 

“ai "" IIS 

or things so lonn ta ^ groundwork thereof, and may include many parts 

"» f'r »■' >=» -."Meet" ■. 

So. TiS, the "Obteei" of e 1st, ■ ,h ^ Supervisors (La.) 116 

35a0wenshnrn v w ? of its enactment, 

(Ore.) £8 ™ (j, ipf Lf “’'l " =•* ^ 1081) State v inert 

Fell. ( 2 ) egp ' treet Stoch Remedy Co. y McM.neti, 32 
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As a general rule, all matters, however diverse they may he, 
which have a logical or natural conuectioii with,-" or are germaxie 
to the general subject or olijeet of an act,-^ may properly lie in¬ 
cluded in one statute. Merc eomprehensiveiies.s or generality i.s 
therefore no objection,^® so long as the title is not a cover to legis¬ 
lation incongruous in itself and which can by no fair intendment 
be eonsiderccl as having a nece.ssary or proper connection thereto."" 
As a result, many provisions and minor suhjects may he included 
in the same statute, provided no matter is embraced in the enact¬ 
ment which is not logically or naturally connected with the main 


20 Johnson v Harrison, 47 Minn. 575, 50 N.W. 923. See also Carter 
County V Sintoii, 120 U.S. 517, 30 L.Rd. 701, 7 S.Ct. G50; Clendaniel v Con¬ 
rad, 3 Boyce (Del.) 218, 59 All. 948; Isenhour v Slate, 157 Ind. 517, 62 N,E 
40; Campbell v Common,, 229 Ky. 264, 17 S.W. (2) 227, 63 A.L.R 932; PlilllipB 

V Daniol (Tex. Civ. Ap.) 91 S.W. (2) 1193 Also see Board of Eegents v 
Sullivan (Ariz.) 42 Pac. (2) 619, that lire lest of duplicity of subject matter 
is wlietlier or not the provisions of a bill are designed to accorapllsli separate 
and disassociated objects of legislative eCIort. 

27 Marling v Porto Illco, 46 Fed. (2) 427; In re Miller, 29 Ariz. 582, 244 
Pac, 376; Galeppi v Swanson (Cal. Ap.) 290 Pac, llfi; Puldio Utilities Comm 

V Mauley (Colo.) (10 Pac, (2) 913; Poiiracre v Wbite, 30 Dela. 25, 102 Atl. 
186; MeSween v State Live Stock 13d, 97 Fla. 750, 122 So. 239; Smallwood 

V Jeter, 42 Idaho 169, 244 Pac, 149; Michaels v Hill, 328 III. 11, 159 N,E, 278; 
Johns School Hat. v McCracken (Iowa) 233 N.W. 147; State v Beggs, 126 
Kan. 811, 271 Pac, 400; Owensboro v Hazel, 229 Ky. 752, 17 S.W. (2) 1031; 
State V Dowling, 120 So, 5.93. 167 La. 907; Stale v Broolcs-Scanlon Lumber 
Co., 128 Minn. 300, 150 N.W. 912; Brown v State, 323 Mo. 138, 19 S.W, (2) 
12; Slate v lloas, 3S Mont. 326, 99 Pac. 1058; Worthington v Dist Ct., 37 
Nev. 212, 142 Pac. 230; Slate v Bador, 102 N.J. L 227, 131 Atl. 902; Stale v 
Miller, 33 N.M. 200, 263 Pac, 510; People v Hennessy, 206 N.Y. 33, 99 N.E. 
87; Loveioy v Portland, 95 Ore. 459, 188 Pac. 207; Booth v Miller, 2,37 Pa. 
297, 85 Atl. 457; Liquor Transportation Cases, 140 Tenn. 582, 205 S.W. 423, 
M. K. & T. R, Go. V Rockwall Comity Levee Dist, 117 Tex. 34, 297 S.W. 206, 
rev 266 S.W. 163; Utah State Pair Assn, v Green, 68 Utah 251, 249 Pac, 1016; 
Bowman v Virginia State Enlomologisi, 128 Va. 351, 105 S E. 141. "Ger¬ 
mane’’, in this connection, means lit close relationship, appropriate, relevant, 
or pertinent. State v Driscoll (Mont.) 54 Pac. (2) 571 

SB Jolmaou v Harrison, 47 Minn. 576. 50 N.W. 923, Arthur v Jolmson 
(S.C.) 194 S.E. 161, Social welfare act held not violative of the coiistilu- 
tlou’s provision relative to one subject. Hawkina v Slate, 148 Kan. 760, 81 
Pac (2) 930. 


2!i Cooley, Const. IJni, (Sth Ed.) p. 297. 
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object of the statute^** aucl proTided together they form only one 
general suhject.^^ In other words, all matters reasonably connected 
with the subject of the act and named in the title and not incon¬ 
gruous with it, may he included in the act.®® 

Nor will an amendment Tiolate the constitutional requirement, 
even though it amends a prior statute and enacts a new law oil the 
same subject,if the new matter wliieh is added is germane to the 
pur\'iew of the original enactmeut.^^ And, in determining whether 


30 Feet Stock Remedy Co. v McMullen, 32 Fed. (2) 669; Hubbard v 
State, 172 Ala. 374, 55 So. 614; Cobb v Pai-nell (Ark.) 36 S.W, (2) 388; Ex 
parte Schuler, 167 Calif. 282, 139 Pac. 685; Trozzo v People, 51 Colo. 323, 
117 Pac. 150; State v Hand, 96 Fla. 799, 119 So, 376; Chambers v McCollum, 
47 Idaho 74, 272 Pac. 707; Campe v Cevmak, 330 III. 463, 161 N.B, 761, White 

V State, 195 Ind. 63, 144 N.E. 531; Cook v Marshall County, 119 Iowa 3SJ, 93 
N.W. 372; In re Division of Howard County, 15 Kan. 194; Stone v Lexington, 
193 Ky. 60, 232 S.W. 50, State v Loden, 117 Md. 373, 83 Atl. 564; Jaruowskl 

V Dilworth, 191 Mieh. 287, 157 N.W. 891; Lyman y Chase, 178 Minn. 244, 226 
N.W. 633; State v Buckner, 308 Mo, 390, 272 S.W. 940; State v Erickson, 75 
Mont. 429, 244 Pac, 387, Van Horn t State, 46 Neb. 62, 64 N.W. 365, State 

V Bader, 101 N.J. L, 289. 128 Atl. 178, State v Mirabel, 33 N.M. 553, 273 Pac. 
928; Vroman y Pish, 170 N.Y. S. 421, 181 Ap. Diy. 502; Leedy v Brown, 27 
Okla. 489, 113 Pac, 177; Common v Snyder, 274 Pa, 234, 123 Atl, 792; In re 
Sioux Falls Traction Co. (S.D.) 228 N.W. 179; Athens Hosiery Mills v 
Thomason, 114 Tenn. 159, 231 SW 904; Bitter v Bexar County (Tex.) 11 
S.W. (2) 163; Utah State Pair Assn, v Green, 68 Utah 251, 249 Pac. 1016, 
Richmond v Pace (Va.) 103 S.B. 647; State y Oakley, 129 Wash. 653, 225 
Pac. 425; State v Levitan, 200 Wis. 271, 228 N.W, 140 ConBeaueiilly. a stat¬ 
ute which provides for the supervision and regulation of persons, firm.s, 
corporations, and associations, owming, controliing, operating or managing 
motor vehicles used in the business of transporting persons over public 
highways, is not invalid as containing several subjects. Stale ex rel Fold 

V Karel (Fla.) 180 So 3, 

31 Johnson v Harrison, 47 Minn. ,575, 50 N.W. 923. 

32iowa-Nebraska Light & Power Co. v City of Villisca (Iowa) 261 N.W. 


33 State V People's Slaughter-house, 177 La. Ann, 46, 16 So 408 Also 

r2% W® ^ Hurford, 13 Neb. 13, 

12 N.W. 832; Fleming v Royall, 145 S.C, 43g, 143 S E 162. 


w Heller v People, 2 Colo. Ap. 459, 31 Pac. 773, 
note IS Iowa Law' Rev. 101 (1932) 


Also see § 98, infra. And 
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an act contains more than one subject, recourse must be Inul to tlic 
body of ilie enactiueiit and not to its title,®'' 

g 99. Sufficiency of the Title—^As luis been previously indi¬ 
cated,the subject or object of an act must be expressed in its 
title, and, by virtue of several constitutional provisions, it must be 
expressed clearly Altliougii the use of the term "clearly” has been 
considered as retiuiriiig' a more precise statement,®^ eousidcralile 
doubt justly arises whether any greater precision is required 
than would be without the ineoi-poration of the term,®® .since in any 
instance the title iiiiist fairly set forth the suliject of the eiiaet- 
ment,®" with such clarity'"’ as will give reasonable notice of the 
contents oE the law'” After all, the title is in the nature of a 
label,'"’ or a mark of idciitifiealion,’® and is intended to give notice 

. 15 Monagliau v Lewis, 5 Penii (Del.) 218, 59 All. 9'18, Campa v Cermak, 
330 111. 4G3. 161 N.K. 761; Jackson v State, 194 Ind. 248, 142 N,15. 423; State 

V Morton, 182 La. 887, 162 So. 718, Kent County v Heed, 243 Mich. 120, 219 
N.W. 656; State v Itoss, .18 Mont. 319, 99 Pac. 1056; Lx parte Amliler, 11 
Okla. Cr. 449, 148 Pac, 1061. 

MSae supra, § 9B. 

.1" State V Uiirgciooi'fer, 107 Mo. 1, 17 SW. 646, 14 L.It.A, 846 

as Compare Lamar Canal Co. v Amity Land Go., 26 Colo. 370, 58 Pao, 
600, witli oases cltocl In note 40, infra, 

30 People V Priucloi'ich, 67 Colo. 69, 185 Pac. 657; Jerome H. Sheip Co, 

V Amoa (Fla.) 130 So, (10.9; People v DeGeovanni, 236 III. 230, 157 N.E. 196; 
Clark V Wallace County, 54 Kan. 634; Owensboro v Hazel, 229 Ky. 752, 17 
S.W (2) lost; PiUliniore v Williams, 124 Md, 502, 92 All. 1066; Kulni y 
Tliompson, 1(18 Mich. 511, 134 NW. 722; In re Guppies, 272 Mo. 465, 199 S.W. 
566; State v Tlbbott-s, 52 Neb. 22.S, 71 N.W. 990, Jersey City v Speer, 78 
N.J. L. 34, 72 All, 44,8; Slate v Slusher, 119 Ore. 141, 248 Pac. 368, Pedoio- 
wlcz V Brolist, 62 Pa, .Super 458, Robinson v Columbia, 116 S.C. 193, 107 
S.E, 476; Harris v llusli, 157 Tenn. 295, 3 ,S.W. (2) 360, Narrows v Giles 
County, 128 Va. 572, 105 S.I4, 82 

■10 See Smith v Glmse, 91 Fla. 1044, 109 So. 94. Sullivan v Mliideii Lum¬ 
ber Co., 135 La. 331, 65 So. 479. Vernor v Martindale, 179 Mich. 167, 146 

N.W. 33S; State v Lvan.s, 154 Minn. 0.5, 191 N.W. 425, 27 A.L.R. 1165; Sawter 

V Slioeutluiu, 83 N.J. L. -lOO, 83 All. 1001; State v Ingalls, 18 N.M. 211, 135 

Pac, 1177; Dean v Hell, 2:i(l N.Y. 1, 123 N.K 897, Common, v Tbomas, 248 

Pa. 256, 93 All. 1019, 

n People v Howe, 177 N.Y, 499, 6!) N.E, 1 U4, 66 L.RA, 664; Pidelity Ins. 
Trust Co. V Sheiuiiuloiili Valley U. Co., SO V.i. 1, 9 S.E. 759 But the means 
p.vovidert in Urn body of the slaliite for accomplishing its purpOiic does not 
need Lo lie discloaecl Winuim.s v Dormany, 99 Fla. 496, 126 So. 117. The 
means are pi'e,sumoil to be Jntouded as nece.s.sary incidents LiLchfiekl y 
Thorworth, 337 III. 469, 169 N.K 266. 

43 State V Luhltr, 111 La. 363, 80 So. 590; Boiilewaky v Lodi Polish, 103 
N.J.L, 323, 136 All. 741, Masaie v Court of Common Pleas (N.J.) 156 Atl, 377. 

43 Kieriiaii v City of Portland, 57 Ore. 454, 111 Pac. 379,112 Pac, 402. 
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of the subject or object of the act,^"* Heuce, an e]al)oriU.e statenieiit 
is not required/® oi’j in fact desirable. Indeed a few well chosen 
words suggestive of the general subject is always to be preferred/® 
It is not necessary that the title be a sjnropsis, alistmct, Ctatalogue, 
epitome of, or a complete index to the contents or provisions of 
the enactment/'^ or set out the details.'^® Nor need mattej'S properly 


44People v Pearson, 314 III. 392, 145 N E, 644; State v Drabelle, 258 Mo. 
56S, 167 SW. 1016; State v Hoadley, 20 Nev. 317, 22 Pac 99; In re Heber, 
235 Pa. 622, 84 Atl, 587. 

45 In re Peterson’s Estate (Wash.) 45 Pac (2) JS, The title needs only 
indicate the character of the subject ■without eutering into minute details. 
Shoe Co, v Shartel, 279 U.S. 429, 73 L.Ed, 781, 49 S.Cl. 380, 

40 Ibid. 

47 Montclair v Ramsdell, 107 U.S. 147, 27 L.Ed. 431, 2 S.Ct, 391; Deyfoe 
T Superior Ct., 140 Calif. 476, 74 Pac. 28, People v Flores (Calif.) 36 Pac. 
(2) 239; Clendaniel v Conrad, 3 Boyce (Del.) 549, S3 Atl, 1030; Plumb v 
Christie, 103 Ga. 686, 30 S.E. 769, 42 L.II.A. 181; People v McBride, 234 III, 
146, 84 N.E, 865; Moore-Manafled Constr Co, v Indiauapolis II Co., 17!) Ind. 
356, 101 N.E. 296; Albert v Milk Control Board (Ind.) 200 N.E. 68S; State 
V Topeka Club, 82 Kan. 756, 109 Pac. 183; State v Loden, 117 Md. 373, 83 
Atl. 564; Johnson V Harrison, 47 Minn. 575, 50 N.W. 923; Kreiicli v State, 277 
Mich. 168, 269 N.W. 131; State v Hedrick, 294 Mo, 21, 241 S,W. 102; Singer 
Mfg Co. v Fleming, 39 Neb. 679, 58 N.W. 226, 23 L.R.A. 210; Spier v Thomas 
(Neb.) 269 N.W. 61; Common v Herr, 229 Pa. St, 132, 78 Atl, 68; Turco 
Paint & Varnish Co v Kalodner, 320 Pa. 421, 184 Atl. 37, Common, v Brown, 
91 Va. 762, 21 S.E. 357, 28 L.R.A. 110; State v Shnrpless, 31 Wash. 191, 71 
Pac. 737; McEldowney v Wyatt, 44 W.Va. 711, 30 S.E. 239, 45 L.II.A. 609, 
Mens! v Walker. 160 Tenn. 468, 26 S.W. (2) 132. And see People v Howe, 
177 N.Y. 499, 69 N.E. 1114, 66 L.R.A. 664. 


iBMorre v Payne, 35 Fed, (2) 232; In re Miller, 29 Ariz. 582, 244 Pac. 
376; Hecke v Riley (Calif.) 290 Pac. 451; In re Cypress Farms Ditch (Dela.) 
180 Atl. 536; State ex rel Cochran v Lewis, 118 Fla. 636, 159 So, 792, 99 A.L.R. 
123; Wright v Fulton County, 169 Ga. 354, 150 S.E, 262; People v Swanson, 
340 III. 188, 172 N.E. 3; Sarlls v State. 201 Ind. 88, 166 N.E. 270, 67 A.L.R. 71S, 
State V Hutchinson lea Cream Co., 168 Iowa 1, 147 N.W. 195; Stale v Topeka 

^ Highway Comm, 235 Ky. 86, 
150 ^®’‘=Wnard. 152 La. 786, 94 So. 395; Ruehl v Stale, 

130 Md. 188; Baltimore v Puget. 164 Md. 335, 165 Atl. 618, 88 ALR, 1058; 
Kerst v Nelson, 171 Minn. 191, 213 N.W. 904, 54 A.L.R, 495; Yazoo County v 

^ Buckner, 308 Mo. 390, 272 S.W. 
l 252 Pac 301; Westbrook v 

« fn T West Jersey R. Co., 87 N.J.L. 

n ^ Nortliwu R- Co. V Duncan, 42 N.D. 346; State v Taz- 

oin Bridgewater y Big Beaver 

164 SE 30R R3 People's State Bank, 166 S.C. 1, 

nut ’ ^ A.L,R. 1068; Rowe v Stanley Co, 52 S.D. 516, 219 N.W, 122 
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coimected witli llic subject of the net, be expressed iii the titled" 
Nor does it need to state the reasons for, or the purpose of the act’s 
passage,"'* If the title fairly indicates the general subject and 
reasonably covers all the provisions of the enactuieiit, and is not 
intended to mislead,'’^ and expre,sses the subject of the act in such 
terni.s that Hic legislators and the people may not be left in doubt 
a,s to tlic matter treated,''’- it will be deemed sufficient. It meets the 
coiistitutianal rcciuirement of singleness of subject, if its verbiage 
is .sufficient to put one on notice and cause him to iiiquii'e into its 
coutents."" It may, however, be couched hi general terms, or it may 
siumiiarize or cinhracc a talile of contents, or be an index or abstract 
of tlie contents of the act,"’"- although the generality of a title ma]' 
be so cxccs.sive that it may fail to expi‘e.ss any object, or may can.se 
deception liecamse of the lack of .sufficient provisions in the body 
of tbe act 1,o accord with tbe general title. If .so, of course, the title 
Ls fatally defeoiive.”'^ 

§ 100. Construction of the Title.—Wliile it is primarily the 
duty of the legislature to decide upon the wording and .scope of the 

'10 HowiU'Ui V City of DoLiind (Fla.) 158 So, 294. 
no Bowe.s v Aberdeen, 58 Wash. 535,109 Pae, 369, 
m Carter County v Slnton, L20 U.S. 517, 30 LEd, 701, 7 S.Ct, 650; In re 
Bear, 210 Calif. 533, 16 Pao. (2) 489, 83 A.L.E. 1402; Van Pelt v Hilliard, 75 
Fla. 792, 78 So. 693; People v McBride, 234 III. 146, 84 N.B. 865; Mamniina 

V Alexander Auto Service Co, 333 III. 158, 164 N.E. 173, 61 A.LR. 649; 
Bolivar Township Ed, v Tlawkins, 207 Ind. 171, 191 N.E. IBS, 96 A.L.R. 271, 
Vernor v Marllndale, 179 Mich. 157, 146 N.W, 338; Lewis & Clark County v 
Indnatrial Acc. Bd., 52 Mont. 0, 155 Pac. 268; State v Minneapolis Elevator 
Co., 17 N.D. 23, 114 N.W. 4S2; New Castle v Withers, 291 Pa. 216, 139 Atl. 
860, 57 A.L.R. 132; Shorlall v Puget Sound Bridge Co., 45 Wash. 290, 88 Pae. 
212, Diana Shooting Club v Lamoreaux, 114 Wis. 44, 89 N.W. 880. And see 
Slate ex rel Municipal Bond, etc., Co. v Knott (Fla.) 154 So. 143, where title 
was iiiartll'lcially drawn as well ns being deceptive, 

os Albert v Milk Control Board (Ind.) 200 N.B. 688; Fidelity AdjustineiU 
Co. V Cook (M'o.) 95 S.W, (2) 1162. 

oaMayo v Polk Co., 124 Fla. 534, 169 So 41, appeal dis, 57 S.Ct. 39; 
Shea V Olson (Wash.) 53 Pac. (2) 615. 

oaaG-lassoock v Slate (Ala.) 43 So. 700, Also see Greeley Transportation 
Co. V People, 79 Colo. 307, 246 Pac. 720; Crawford v Nashville, etc, R, Co., 
153 Term. 612, 284 S.W. 392, But geuei'ality must not be a mere guise to 
cover liioougi'oiiB logiahitlou, Slale ex rel Crump v Sullivan, 99 Fla. 1070, 
128 So. 478, or to worlc deception Whitney v Hillsborough County, 99 Fla. 
628, 127 So. 486. 

B'lDisoouuL & Credit Corp. v Ehrlich (Del.) 187 Atl, 691. Also see Balliel 

V Fetter, 314 Pa. 281, 171 All. 466. 
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title of a statutcC'' the court may be called upon to determine 
whether the constitutional requirement that the subject shall be 
expressed in the title, has been met But, iiefore an enactment will 
be held invalid, the uisuffieieney of tlie title must be clear and 
certain.®'^ If there is any doubt, it shouic! he resoli'ed in favor of 
the act’s validity.'’" Its language is to be liberally and reasonably 
construed,®^ and the title must be construed as a whole.''*’ Its snffh 
eiency i.s to be determined from the title’s own language,without 
resort to the body of the statute,“ or to extrinsic documents, even 


55 Montclair v Ramsdell, 107 U.S. 147, 27 L.Ed. 431, 2 S.Ct. 391; People 
V People’s Gas Light Co., 205 III. 482, 68 N.E. 950; Henderson v State, 137 
Ind. 552, 36 N.E. 257; Davy v McNeill, 31 N.M. 7, 240 Pao 482; Stale v Sciilitz 
Brewing Company, 104 Term. 715, Sg'S-W. 1033. The legislature may make 
the title of an act as comprehensive or as restrictive as it chooses. Lee v 
Cloverleaf, Inc. (Fla.) 177 So. 722. 

se State v Fontenot, 132 La. 481, 61 So. 534; O'Connor v St. Louis Transit 
Co, 198 Mo. 622, 97 S.W, 150, State v Fargo Bottling Works Co„ 19 N D, 396 
124 N.W. 387. 


51 Duval County v Jacksonville, 36 Fla. 196, 18 So 339, 29 L.RA. 416; 
Ritchie V People. 155 III. 98, 40 N.E. 454. 

58 First National Bank v Smith, 217 Ala. 482, 117 So. 38; Jerome H, 
Shelp Co, V Amos (Fla.) 130 So. 699; Lynch v Chase, 55 Kai. 367, 40 Pac. 
666; Watkins v Bigelow, 93 Minn. 210, 100 N.W, 1104, In rc Ortiz, 31 N.M. 
427. 246 Pac 90S; State v Peake, 18 N.D. 101, 120 N.W 47; Bitter v Bexar 
County (Tex.) 11 SW. (2) 163, Lucchesi v Common,, 122 Va. 872 94 SE 
925; State v Haskins, 92 W.Va. 632, 116 S.B. 720; In re Southern Wise, Power 
Co, 140 Wis. 265, 122 N.W, 809; and see Allegheny County Home’s Case, 77 
Pa. 77 The title is not to he construed in a strict or technical manner 
State ex rel Weeks v Olson, 65 N.D. 407, 259 NW. 83 It should be liherally 
construed to determine whether the "subject" is expressed in the title, 
Mercer v State, 111 Tex. Cr. 657. 13 S.W. (2) 689, or whether the title con- 
tains more than one subject. Katz v State, 122 Tex. Cr, 231. 54 S.W. (2) 130 
It should also be construed in the light of the general purpose sought to he 
exercised by the legislature. Stale v Shafer. 63 N.D. 128 246 NW 874 
_ 59 Gib3on V State, 214 Ala. 38. 106 So. 231. And a "Table of Contents" 

immediately following the title should be considered as belonging to tl e 
V DM,., 1. p.. DIM. « c. 5!5. M,™,« 

^ 2 Pac 4 McClure v Riley, 198 Calif. 

0People V Joyce, 246 III. 124. 92 N.E 607. Words should not he intei- 

'■01 1 p, -^istin V McCall, 95 Tex 575 68 S w 

AM ... 0,.. c™.., V U1 U.5.1, 2. DB 4 S B 20^' 
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§ ]01 

though referretl to iii tJie title And the words used must be given 
their urdiiuiry nieauing.“-’ Hence, a narrow and teehiiical construc¬ 
tion should lie avoided,"'^ Moreover, the addition of the words "and 
so forth", or "for otlier purposes", or words of similar import or 
signification, will not save a title from contravening' the constitu¬ 
tional provision. Such word.s do not extend or re.striet the title.®® 

§ 101. Variance Between Title and 'Subject.—If the title is 
concerned with one subject and the body of the statute deals with 
anothei', tlic act will fail liccause the subject is not expressed in 
the title.'"' The laiignage of the title, however, does not have to ho 
mcorpoi-ated eitliur literally or sulrstantially in the body of the 
act It i.s sufficienL if the title fairly indicates the subject matter, 
Nevei'lliele,s.s, in the drafting of statutes, considerable caution 


saponninglon y Woolfolk, 79 Ky. 13; Tiugue v Port Chester, 101 N.Y, 
294, 4 N.B. 625; GuiUer v Texas Land Co., 82 Tex. 496, 17 S.W. 840, 

nsMoore-Mausfield Const, Co. v Indianapolis R, Co, 179 Ind. 356, 101 
N,E. 296; Lewis & Clark County v ludualrial Aoc, Bd,, 62 Mont. 6, 166 Pao 
268; State v Twining, 73 N.J.L. 683, 6 1 Atl. 1073, But note State v Bartliolo- 
meiv, 176 Ind. 182, 96 N,E, 417; Ratliboiie v Hopper, 67 Kan. 240, 46 Pac 
610, 34 L.R.A. 674, where the meaning given was not the most common one, 
In an effort to npliold tlio onactinent Ihrough a liberal construction. To 
same effect, boo People v Chicago, 349 III. 304, 182 N.E. 419, Atlas Powder 
Co. V Surely Co. (Tenn.) 61 S.W. (2) 841. 

orpiscal Court v Poudlelou CouiiLy Bd. of Educ., 240 Ky. 589, 42 S.W. 

( 2 ) 886 , 

06 Spier v Baker, 120 Calif. 370, 52 Pac. 659, 41 L.R.A, 196; Pitkin County 

V Aspen, 3 Colo. Ap. 223, 32 Pac 717; State v Arnold, 140 Ind. 628, 38 N.E 
820; Shepherd v I-IchuorH, 23 Kan, 604; Ryerson v Utley, 16 Mich. 269; Lin¬ 
coln Bldg, Ah.hoc. V Graham, 7 Neb, 173; Plslildll v Plshldll Road Co., 22 
(N.Y.) Barb, 634. Also sec Note Ann, Cas, 1912C, 175. But see Blair v 
.State, 90 Ga. 326, 17 .S,10, 96; Banks v Slate, 124 Ga. 15, 52 S.E. 74; State v 
Garreit, 29 La. Ann, 2.33; City of SI. Louis v Tiel'el, 42 Mo. 637; Coimnon. 'V 
Green, 68 Pa. 378; Baniiou v Baniion, 45 R.l. S3, 120 AU. 66; G.arvin v State 
(Tenn.) L3 Lea 162, But noto Wilson v I-IaiTis, 170 Ga. 800, 154 SB. 388, 

ooLamar Canal Co v Amity Land Co., 26 Colo. 370, 58 Pac. 600; State 

V Great Weslorn Coffeo Co„ 171 Mo. 634, 71 S.W, 1011; Bell v First Judicial 
DIst. Ct„ 28 Nev. 2.S0, 81 Pac. 876; Pidolity Ins Co v Shenandoah Valley R 
Co,, 86 Va. 3, 9 S.E. 769; Slate v Tlemair. 32 Wash. 294, 73 Pac, 375. 

See Graves v People, 32 C'olo. 127, 76 Pac. 412. 
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shoiilil l)e exerci.sed to make certain that the title and the body are 
equal in scope. If the title is broadei- or more extensive than the 
act, the act may he rendered unconstitutional,'’® unless such title 
fairly indicates the scope and pin-poses of the act so that the reader 
would expect legislation on the matters mentioned in the title.'’" 
But the title must clearly mislead before it will be declared iuyalicl 
on the ground that it is too eomprcheusive,.'^'’ Similarly, a statute 


68 state T Dolan, 13 Idaho 693, 92 Pac. 995, If the title Is mialeacling. It 
will be fatal. Liberty Highway Co. v Michigan Public Util. Comm., 29-1 
Fed. 703; Mobile Transp. Co. v Mobile, 128 Ala. 335, 30 So. 645; Abeel v 
Clark, 84 Calif. 226, 24 Pac. 383; Jones v State, 93 Fla. 603, 112 So, 566; 
People r McBride, 234 III. 146, 84 N.E S65; Torphy v Stale (Ind.) 156 N.E. 
925; State t Reno County, 98 Kan. 648, 158 Pac. 861; State y Kilahaw, 158 
La. 293, 103 So. 740; JasnowskI v Connolly, 192 Mich. 139, 168 N.W. 229; 
State T Standard Oil Co,, 111 Minn. 85, 126 NW. 527; Stale v Bronson, 115 
Mo. 271, 21 S.W. 1125; State v Erickson, 76 Mont, 429, 244 Pac. 287; Appel 
T Barker, 92 Neb. 669, 138 NW. 1133; Nuendorff v Duryea, 69 N.Y. 657; 


Eaton V Guarantee Co„ 11 N.D. 79, 88 N W. 1029; Es Parte Ambler, 11 Okla. 
Cr. 449,148 Pac. 1061; State v Frazier, 36 Ore. 178, 59 Pac, 5; State v Becker, 
3 S.D. 29, 51 N.W. 1018; Brownsville v Reid, 168 Tenn. 446, 14 S. W. (2) 
780, reh. den 159 Tenn, 99, 15 S.W. (2) 745; Lowery v Red Cab Co, (Tex.) 
262 S.W. 147; Cudihee v Phelps, 76 Wash. 314, 136 Pac, 367; McEldowney v 
Wyatt, 44 W.Va. 711, 30 S.E. 239, 45 L.R.A 609. For cases wliioli hold the 
law valid in face of a title which is broader than the subjecl, see; Smith v 
Chase, 91 Fla. 1044, 109 So. 94; People v Chicago, 349 III. 304, 182 N.E, 419; 
Wayne Township v Brown, 205 Ind. 437, 186 N.E, 481; Putnan v Sallna, 130 
Kan. 637, 17 Pac. (2) 827, Earliart v Middendorf, 234 Ky. 78, 27 S.W. (2) 
657. Unnecessary or superfluous recitals may be disregarded as surplusage. 
Terminal Drilling Co. v Jones, 84 Colo. 279, 269 Pac. 894; Goetz v Smith, 152 
Tenn. 451, 278 S.W, 417. Similarly, statutory provisions not embraced m 


the title or in matter properly connected therewith, are inoperative, Wil¬ 
liams T Dormany. 99 Fla. 496, 126 So. 117. or are a nullity. Korth v Port¬ 
land, 123 Ore, 180, 261 Pac. 895. 58 AL.R. 665, And the title of an act may 
limit the scope of the act but cannot extend or broaden its effect as expressod 
m the body. Robertson v Circuit Court (Ind.) 17 N,E. (2) 805. 

88 Seaboard Air Line Ry. v Simon, 56 Fla. 545, 47 So, 1001; People v 
ot , 249 111 . 532, 94 N.E. 953; State v Bartholomew, 176 Ind. 182 95 NE 
417; State V Heldenbrand. 62 Neb. 136, 87 N.W. 26; State v Schlitz, 104 
Tenn. 715, 59 S.W. 1033. 


« See State v Burgdoerfer, 107 Mo. 1, 17 S.W. 646, 14 L.R.A, 846 And 
note State es rel Municipal Bond, etc.. Co. y. Knott (Fla.) 154 So, 143, 
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may Oe imaojiHtitulioiiiil il ilic title is less eomprcliensive than its 
body,’'^ ill tbeveoi: as is not expressed in the titled^ 

§ 102. Plnrality ol Subjects Expressed in the Title,—The con¬ 
stitutional roqiiii'enicut that no act shall contain more than one 
subject pertains to the body oT the act and not to the title Conse¬ 
quently, if sovcriil sulijcets five expressed in the title, the act will 
not ho rendered void if tlie body is referable to one of the sub- 
jocls.'^'^ Any subject cx|ircsscd in the title and not covered by tlie 
euactnieiit will lie disroft'ai'ded as siu'iilnsafi’c.'^® But where the title 
HlS well as the liody of a stfitnte contain the same two subjects, 
unless the court cun fisccrtaiii wliieh of the two is the primary 
object, liotb will fall.''* 

§ 103, Title and Subject of Amendatory Acts.—The coustitu- 
tioiial retjuiremeut eonuerninR the title and subject matter of an 
act, also ai)plie„s Lo auiciulatory acts,''' (lonorally, the reciiiiremeiit 
seems to lie sufficiently coiniilicd with if the amendatory act ideii- 


71 MohllQ Dry-Uoak.s Co. v Mobile, 116 Ala. 198, 10 So. 205; Pavia v 
Galil. Dorr Co. (Calif.) 212 I’ae. 887; Seaboard Air Line Ry. v Simon, 56 
Fla, 515, 47 So, 1001; Blair v Sliile, 90 Ga. 326, 17 S,E, 96; Dixon v Poe, 
159 Ind. 192, (15 N.15, 51,8; IJoHworth v Slate Unlv„ 166 Ky. 436, 179 S,W. 103, 
Luman v Hllclums Hi'o,4 Co,, 90 Md. II, 41 Atl. 1051, 46 L.'R,A. 393; Stale v 
Webor, 205 Mo. 3(i, 102 S.W, 955; Slate v Tlbbots, 52 Neb. 228, 71 N.W. 990; 
Stiilo v liui'loy, ,80 S,C. 127, 61 S.TC. 255; Pierson v Mlimcbalia Gounly, 28 
S.D. 534, 134 N.W, 212; OldfHiiKH v San Anloiilo, 47 Tex. 648; Lacey v Palmer, 
93 Va. 159, 24 ,S.I0, 930; Jtniilloy IluKincerinp; Co, v Muzzy, 51 Wash. 227, 
103 Pac. 37. 

7H ,Sgo sunra, § 96. 

7.1 JiulHon V Bewaomur, 87 Ala. 210, 6 So. 267, 1 L.K.A. 742, Monagliara 
V Lcwi.s, 5 I’onu, (Dela.) 218, 59 All. 948; People v McBride, 231 III. 146, 
84 N.B. 865; I’ooplu v SUnuiv, 218 Mich. 272, 226 N.W. 899, 67 A.L.B. 652. 

7'iGlbHon V Slain, 214 Ala. ,')8. J06 So. 231; Pooplo v Solomon, 2G5 III. 
28, 106 N.l'l, 458; Murray v Nolsou, 107 Neb. 52, 185 N.W. 319; Slate v 
Tumor, 37 N.D, 635, 164 N,W. 921; PoHlcr v Graham, 151 Tenn. 112, 285 S.W. 
570, 17 A.L.U. 97,1, 

75 Soo ea.sns mulcr nolo !)(i, .‘niprii 

Tdlloilly V Kiiapi) (K.in.) 185 I’ao. 17; Stale v Caldwell (Neb.) 22 N,W. 

228, 

TThlgelcvlsl lialcot'loH, hui., v Ihmsoii (Minn.) 243 N.W, 853. 
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tifies the original act by title and decliires that it is to be amended/® 
proihded that the new matter is also germane to the title of the 
original enactinent/“ In other words, any matter may be included 
in the amendment which could have been included in the original 
act But in order to include matter not germane to the original 

78 Discount & Credit Corp v Ehrlich (Del.) 187 Atl. 591 Constitutional 
provisions in many states, however, prohibit amendment hy title only, and 
require that the part amended shall be reenacted. See State v Rogers, 
107 Ala. 909, 19 So, 909, 32 LR.A. 520; Scown v Czarnecici, 264 III. 305, 106 
N.B. 276; Re Lee (Okla.) 163 Pac. 53; Manchester Township v Wayne 
County Commrs., 257 Pa. St. 442, 101 Atl. 736. In one state, at least, the 
constitution provides that no act shall be amended by mere reference to 
its title, but that the act, or section, amended shall he set forth and pub¬ 
lished at length. Indiana Const. (1851) Art 4, § 21. Though the only ref¬ 
erence in the constitutional provision to the title of the original act is pro¬ 
hibitory, the courts have laid down the doctrine that the amendatory 
statute must recite the full title of the original act, Lindquist v State, 153 
Ind. 542, 55 N.E. 426, even in Ipsissimis verbis. O’Mara v Wabash E.R., 
150 Ind. G4S, SO N.E. 821. Also see The Form of Amendatory Statutes (1929) 
43 Harv. L.Rev. 482. These provisions are mandatory, Judson v Bessemer, 
87 Ala. 240, 6 So, 267, 4 L.R.A. 742; People v Election Commrs , 221 III. 9, 77 
N.E. 321; State v Tibbetts, 52 Neb. 228, 71 N.W. 990, Titusville Iron Worlcs 
V Keystone Oil Co., 122 Pa. St. 627, 15 Atl. 917, 1 L.R.A. 361; Beale v Panlcey, 
107 Va. 215, 67 S.E. 661; Copland v Plrle, 26 Wash. 481, 67 Pac, 227. And 
the new title alone w'lll determine the scope of the new law Underwood v 
McDuffee. 15 Mich. 361. 

79 Dunning v Holcombe, 203 Ala. 546, 84 So. 740; Gale r Beerbohm, 43 
Colo. 521, 96 Pac. 449; State v Allen, 83 Fla. 214, 91 So. 104, 26 A.L E, 735; 
Holland v State, 155 Ga. 795, 118 S.E, 203; State r Glosser, 179 Ind. 230, 99 
N.E. 1057; State Board of Chanties v Combs, 193 Ky. 648, 237 S.W. 32; 
People V Howard, 73 Mich. 10, 40 N.W. 789, In re Austin, 116 Neb. 137, 216 
N.W. 171; People v Whitlock. 92 N.Y. 191, State v Mohler, 115 Ore. 562, 237 
Pac. 690, 239 Pac, 193; Common, v Dale, 272 Pa. 189, 115 Atl 873; State v 
Oliver, 35 S.W. (2) 396, 163 Tenn. 100; Pehr v State, 36 Tex, Cr. 93, 35 S.W. 
381. And note the majority's view in Egekvist Bakeries, Inc., v Benson 
(Minn,) 243 N.W, 853, following State v Smith, 35 Minn, 257, 28 N.W. 241, 
that an amendatory act entitled as such and nothing more, must remain 
not only within the title but be also germane to the actual subject matter 
of the amended act, that it made no difference that the legislature had 
added explanatory words, as they meant to point out an old law to he 
changed rather than a new subject matter But note Andrews v Ada 
County, 7 Idaho 453, 63 Pac. 592 

at) Evanston v Wazan. 364 III. 198, 4 N.E. (2) 78, State v Glosser, 179 
Ind. 230, 99 N.E. 1057; Westgate v Adrian Township, 161 Mich. 333 12G 
N.W. 422; State v Mullinix, 301 Mo. 385, 257 S W. 121; Willis v Rochester, 
.Y. S 815, 93 Misc 239; McLaughlin v Helgerson, 116 Ore, 310 241 Pac 

o!; 288 Pa, 29, 135 Atl. 645; State v McCornish, 59 Utah 58. 

201 Pac. 637. 
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act’s title, the title must also lie amcnclecl to iiiclucle the new mat¬ 
ter.®^ If the title of the amendatory act nulicates that only certain 
sections are to be amciuled, no other sections can be amended.®- 
Similarly, if the title of the amendatory act specifies the partic¬ 
ulars ill which the old act is to be amended, the new act can con¬ 
tain no other matter,®® 

§ 104. Title and Subject of Repealing Acts,—Acts of this char¬ 
acter must also meet the coii.slilutioiial requirement of only one 
subject, whieli shall lie expre.sscd in the title. If, therefore, the title 
of the repealing' iict indicates that its purpose is simply to repeal 
an existing law, no now legislation can he enacted hy the repealing 
aet.®'^ Similarly, if only certain .sections arc mentioned in the title 
of the ropealing act, no other sections can lie repealed.®® Pre- 
queiitlj'’, liowovcr, cuaelnients will contain provisions to the effect 
that all laws and part.s of laws in conflict with the new enactment, 
aro thereby rejicalod. This repeal does not need to be expressed in 


81 See O'Doiuioll v Po'woll, 282 Fed. 1, app, tlis. 264 tJ.S. 588, 68 L.Ed, 
864, U S.Ct. 332; Stale ox rel Mueller Baking Co, v Calvird (Mo.) 92 S.W. 
(2) 184, 

82 Wood Y McClure, 209 Ala. 623, 96 So, 677; Dolese y Pierce, 124 III. 
140, 16 NE, 218; State v Bankers Mat. Ben, Assn, 23 Kan. 499; Walters v 
Brown, 216 Ky. 10(i, 284 S,W. 1017; Stale Y Tolinan, 124 La. 630; Day v 
Melrop. Util, Dial,, 116 Neb. 711, 214 N.W, 647, 216 N.W, 666; Ex parte Hew¬ 
lett, 22 Nev. ,3,13, 40 Pac. 96; Pottawatomie County v Alexander, 68 Okla. 126, 
172 Fai'., 430; Ex parLo Ma-stor, 12(i Okla. 80. 258 Piic. 861, Hivorland Oil Co. 
V Wlllliima (Okla.) 50 J’nc. (2) 1167, And where the amendatory act stated 
that It was an act, amoudlUB certain sections, notwithstanding that one 
amended section Wius omitted I'roin llio emimeralion in the title ot the sec¬ 
tions to he amended, the couhLUuIIoiuiI roauireineul was sufficiently inel. 
Dayis v State Board of Mod. Exam. (Okla.) 74 Pao. (2) 610. 

83 Common, v Bender, 7 Pa. Go. 620; Hays v Federal Cliemical Co, 151 
Tetin. 169, 2()S S.W. S3H, City of Orosa Plains v Eadford (Tex.) 73 S.W. (2) 
1093. 

84 ClilcaKo, otc„ It Co. v Smyth, 103 Fed, 376; Stiefcl v Maryland Insti- 
tuto, 61 Md. I'M, Soo also Rlalo v Bcnislneor, 83 Md. 481, 35 All. 173, 

8ii llaltimoro v WllliamH, 124 Md. 602, 92 All. 1066, 



the title,In fact, the intent to repeal all inconsistent laws is iieees- 
sarilj' implied from the passage of the new enactment/^ and their 
repeal is always germane to the subjeet of the new law.®® 

sfiSontliern Pac. Co, v Bartine, 170 Fed. 725; State v Duyal County, 33 
Fla. 183,3 So, 193; State t Tucker, 16 Ind. 355; Graliam v Jewell, 201 Ky. 
360, 263 S.W. 693; Washington County v MMin R Co, 31 Md, 169; Union 
Pac, R. Co, V Sprape, 69 Neb. 18,95 N.f, 16; State v Steele, 39 Ore. Ilf), 
65 Pac, 513, Bank of Millvale v Ohio Talley Bank, 231 Pa. 1,82 Atl, 1115; 
Baker y Kirsehnek, 317 Pa. 225, 176 Atl. 189; Geffert y Yorktown School 
Dist. iTex. Civ, Ap.) 285 S.W, 315; Maxwell y Lancaster, 81 Wash. 602, IIS 
Pae 157; Yellow River Improvement Co y Arnold, 16 Wis, 211,19 N,W, 971, 

s"Union Pac, R. Co, y Sprape, 69 Neb, 18, 95 N,W, 16. Also see 
cases under note 86, supra, Hence, the statement in the law that all laws 
inconsistent therewith were repealed, is unnecessary and mere surplusage 
Bowman y Hamlett, 159 Ky, 181, 

SSMonagham v Lewis, 5 Penn (Dela.) 218,59 Atl, 918; Gabbert y Jaf- 
fersonville R, Co., 11 Ind, 365; Martin y Tyler, 1 N.D. 278,60 N.W, 392,23 
L,R,A, 838; Common, y Moir, 199 Pa. St 534,19 Atl, 351,53 L.R,A. 837; Baker 
V Kirsehnek, 317 Pa. 225,176 Atl, 189. 
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§ lOS. In General, 

§ lOG. When No Time la Fixed. 

§ 107 Provisions lor Tmmedialo Effectiveness, Generally, 

!j lOS, Emergency Laws, 
j 109, Provisions Delaying Effectiveness. 

§ 110 Laws Enacted at the Same Sassioii. 

5 111, Amendments 
5112. Repeals. 

§ 113. Gomputatloii of Time, 
g 114. Retroapoctivfl Operalion, Generally. 

§ 105. In General,—01 lioiii’Ho, llie cnaci,ineiit ol a statute i.s 
jiot tlic sanifl as iLs ellcet tus law.^ As will be seen liereafter, 
.stiitute.s do not al\vii,y,s take ellect upon tlieir eiiactiueiit but tlie 
effective dale may be postponed eitlier by virtue of their own pro- 
vi.sions, or by the terms of a general law or a constitutional require- 
meiil, upon tlie .sulijeot. In fact, eoiistilutional provisions governing 
llio time for slututes to take effect will be fonncl in at least thirty- 
one stales,- and most of the otlicrs fix the effective date by general 
.slates.^ Audi in the absoiico of a constitutional prohibition, the 
legislature has the iiihoroiit power to determine when its eiiact- 


1 Stalo Y Williiuns, 173 Ind. 414, 90 N.B. 754; Slate ex rel Brimies v 
Bockelmau (Mo.) 240 H.W. 209. And note Hoard of Regents v Engle, 224 
Ky. 184,5 S W. (2) 10(12, that a sialiUo not effective cannot be cousiderBCl by 
the court Yet .'nicli a aliiUile lias a polenlial existence upon its passage, 
even though its effocLlvo dale is postponed. Broadwater v Kandig, 80 Mont. 
515, 2C1 Pac 2()'l; RlaLo ax rel v Dirclt, 211 Mo. B6R, 111 S.W 1. But note 
Keaue v Cushing', 10 Mo. Ap. 9(1 

2Arizona, Avlinusas, California, Colorado, Plorida, Idaho, Illinois, 
Indiana, Iowa, Kaunas, Kentucky, Louisiana, Maine, Maryland, Massaclra- 
setts, Michigan, MlH.Hi.ssip])!, Mis.soiirl, Nebraska, New Mexico, North Dakota, 
Ohio, Oklahoma, Oregon, South Dakota, Tenne.ssee, Texas, Utah, Virginia, 
Waaliinglon, Wosl Vlrginin and Wisconsin 

■i But 111 Dohiwiiru, Georgln, Pennsylvania and Rhodo Island, there is 
appiiroully uoillior a ('onHl,ll,uLi(miil provision, nor a general statute, so that 
ennctmonl,s u.suaHy Inlm cl'I'oct upon paasago. Sen § lOG, infra 


IBl 
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meiits will become effective,* This may be clone by the terms of tlie 
■statute itself or by another statute.® Moreover, the same general 
principles applicable to statutes generally as to the time they shall 
become effective, are equally applicable to ameiulatory acts® 
repeals, codifications, and revi.sious. 

§ 106, When No Time Is Fixed.—In the absence of a consti¬ 
tutional or a general statutory provision, or a provision in the 
statute it,self relating to the effective date, the statute will take 
effect from the day of its passage or enactment;’' that is, from the 
date the last act necessary to complete the legislative process is per¬ 
formed « What con.stitutes this final act will vary in different situa¬ 
tions. tfeiierally, an act will liecome a law when approved by the 


iRofh Drugs V Johnson, 13 Calif. Ap. (2) 720, 57 Pao. (2) 1022. But 
of course, if the date fixed by the act is earlier than that of Us passage it 
becomes effective from the latter date. Chicago, etc., R, Co, v US ’l 4 
Ct. Cl 125; McLaughlin v Newark, 57 N.J. L. 298, 30 Atl, 513. And llie legis¬ 
lature may provide different effective dates tor different sections. State 
ex rel Elsas v Worltmeu’s Comp. Comm.. 318 Mo. 1004, 25 S.W. (2) 796. 


s Elliot v Loohnane, 1 Kan. 126; State ex rel Otto 
Mo. 542. 276 S.W. SS9. 


V Kansas City, 310 


-tt-iau see 


aHarnngton Co. y Chopke, 108 N.J. Eg, 297, 154 ALL 849. At 
State ex rel Wejdl v Bowman, 199 Ind. 436, 156 N.W, 394, 167 N.E. 723. 

^Matthews v Zane (U.S.) 7 WImat. 164. 8 L.Ed. 425■ Robertson v Brad 
bury. 132 U.S, 491, 33 L.Ed 406 10 S D ms • rn r. , 

21 109 Pur S 7 fi. vr • , ^ ^ ^ ^ ^ Engebrelseu, 158 Calif. 

smte iImj : . V ''' V 

S.iv, 389. Under the former rule in this country, and in accord with the 

rirreferMcrm ^ Provision in the statute itself 

the first day of the become effective, it hecania effective from 

397, Turnipaeed v JoneTlOl A/Tss^'w 
V Cooke, 239 Pa. St 427 86 At) 10 ' t h ^ 

100 Eng. Reprint 1330 'a./ r I ' 

851 ( 1931 ), ' Emergency Legislation, 44 I-Iarv. Lliev. 


-rrr;.' 
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cliief execulivG,” or wlieu passed over his vclo/“ or when approved 
by the peoplel^ If, however, the bill Ijecomes a law because of the 
governor’s noii-action, it will not become effective until the period 
prescribed for his approval or veto has expirecll^ 

Proniulgatioii, in the alrsence of constitutional or statutory 
requirement, is not necessary to pul a statute in operation,^® al¬ 
though it mi gilt be grounds entitling tbc defendant in a criminal 
action to uierciful consideration, in the event he should be found 
guiltyd"^ And the same is true generally with regard to puhlica- 
tiou.“ 


OMemphia v U.S., 97 U,S. 293, 21 L lid. 920; Bristol v TI S., 2 Fed. Supp. 
781; Plioenix Gai'iiat Co. v State, 118 Ala. 113, 22 So, (127, Pacific Palisades 
Assn, V Huntiiigtou Beacli, 196 Calif. 211, 237 Pac. 538, 10 A.LR 782; People 
V Kramer, 238 III. 512, 160 N.E. 60; Simon v Maryland Battery Service Co., 
276 Pa. '173, 120 AU. '109; Porrestor v City o£ Memphis, 169 Tenn. 16, 15 S.W. 
(2) 739. Tina la the result even in llio face of the conatitulional reciuire- 
meut that the law be aignad by tlio respective spealters, since their signing 
is merely ministerial, Lewis v Woocitollc, 58 Tenn. 25. An excellent dis- 
ousslen o£ the prealdeut'a approval as the dale ol a statute’s efficacy, will he 
found in In re llloliardBOii, Fed. Cas. No 13,777. 

10 Floyd County v Salmon, 151 Ga. 313, 106 S.E 280, Wartnian v Phil¬ 
adelphia, 33 Pa. 202. 

11 Dozier v ilagdalo (Ark.) 55 S.W, (2) 779; Armstrong v Mitten (Colo.) 
37 Pac, (2) 757; Town of Sao Mateo v State ox rsl Landis (Fla.) 168 So, 112; 
State ex I'ol lOlaa.s v Worltmeii’s Comp. Comm., 318 Mo. lOOl, 25 S.W. (2) 
796, 

12 Floyd County v Salmon, I5J Ga. 313, 106 S,E, 280; Stalcup y Dixon, 
136 Ind. 9, 36 N.E. 987, CluolumUi Traction Co. v Public Utilities Comm, 113 
Ohio St, (118, L,60 N.IO, 83. Sao also Nolo In 16 L.lt.A. 243. And where the 
axecutivo iioither approves nor dlsapprcvefl a statute, containing an emer¬ 
gency clause, and which dnclaros that 11 shall he etfecLlve £rom its passage 
and approval, it bocuino ofJ'ocUvo from the time it was returned from the 
executivo to tliQ Hoevotary ot stiiLe. Flclco v Dom'd of Trustees, 262 Ky. 312, 
90 S.W. (2) 6(1, 

MTho Auii. (Fed.) Cas, No. 397. 

MJtex V Bailey (Eng.) llussoll &. Ryan 1. See also Burns v Norvell 
(Eng.) 6 Q.n.D, 44.1, 

is Arnold v U.S. (U.S.) 9 Craiuili. t04, 3 L.Ed. 671; People ex rel Camp¬ 
bell V Clark, i Calif. 4116; In vo Welnian. 20 Vt. G63. Publication tabes place 
when tlin hound voluiuos are dislrihutsd to all counties by the Secretary ol 
SUUo, State ox rol Brown v Dalloy, 16 Ind. 46, For constitutional provi¬ 
sion that publleatloii is not uo(!o«sary, where time tor acl.’s effactireness is 
tixed by the slaluto llsoll', boo Pavkliiflon v Slate, 14 Md. 184, 74 Am.Dec, 
522, 



1,')4 The Oonsteuction' of Statuteh § lOG 

But where the constitution and statutes make no provision for 
the exaet ascertainment of time, the rules of the common law should 
he applied in determinnig what statute is applicable to a given 
controversj'.” Bach rules are announced in the early ease of The 
Ann (1 (lall, G2, Fed. Cas. No. 397) • 

“At common law, all acts of parliament, unless another 
period is fixed, took effect, by relation, to the first day of the 
session; so that if an act had been brought in at the close of 
the session, and passed on the last day, which made an inno¬ 
cent act criminal, or even a capital offence, and no day was 
fixed for the commencement of its operation, it had the same 
efficacy as if it had passed on the first day of the session; and 
ail, who diu’iiig a long session, had been doing an act, which 
at the time was legal and inoffensive, were liable io suffer the 
puni.shineut prescribed by the statute. To he sure, this doctrine 
seems flatly unjust; hut, as Christian says (1 Bl. Comm, 70, 
note 4) it is agreeable to ancient authorities. . , , The whole 
current of authorities therefore flows uniformly in one chan¬ 
nel ; and parliament hsteuing at length to the voice,? of reason, 
by Stat. 33 Geo. Ill, c. 13, declared that the date of every 
statute should be endorsed on its receiving the royal assent, 
and from tliat time only should have effect. 

^ Since the adoption of the constitution of the United States, 
which prohibits the passing of ex post facto laws, it ,seems to 
be considered, that statutes take effect immediately from tlie 
time of their date or jiassage aud not before, in the same man¬ 
ner as they do now in England. But we shall hardly find a 
case, in which the promulgation of them has been held neces¬ 
sary, to give them operation. So early as 39 Edw. III., this 
precise objection was taken, aud Sir Robert Thorpe, then chief 
justice, answered, “although proclamation be not made iu the 
county, every one is bound to take note of that which is clone 
in parliament; for as soon as the parliament hath concluded 
any thing, the law intends that every person hath notice there- 
oi, for the parliament represents the body of the whole realm; 
aucl therefore it is not requisite that any proclaraatioii be made, 
seeing the statute took effect before.,’’ 

§107. Provisions for Immediate Effectiveness, Generally.— 
Sometime.s^ a statute will provide by its own terms that it shall 
>fcome effective immediately. This means that the enactment will 


16Monroe Loan Society v Nute (N.H.) 1S3 All. 703. 
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become law upon completion of the legislative process/' and tlie 
same rules will apply ni ascertaining when this process is completed 
as do where there is no requirement whatsoever regarding the time 
the statute will go into effect.^® 

§ 108. Emergency Laws.—In the event a constitutional pro¬ 
vision postpones the effective date until some time after the pa.ssuge 
of the hill, the emergency clause is frequently used as a device to 
put the law into immediate force/" that is, immediately upon its 
paissage.®" Hence, the law will lieeome effective upon approval by 
the chief executive,or when duly passed over his veto.'^^ It i,s 
possible, however, tliat only a part of a .statute will be sulijeet to 
the emergency clause."" Where this is true, part may be postponed 


17 State V Hosa (Ore.) 21 Pac (2) 234 The use of the word "Immedi¬ 
ately” gives a statute force from the Lime ol its approval hy the executive 
In re Kenney's Estate, 9 N.Y.S. 182. Sometimes the statute may provide 
that it shall go into effect upon passage, but the law seems to be the same 
as in those Instances where the statute provides that it shall become effec¬ 
tive immediately. The term "after its passage" has been held to mean 
after its approval by both houses and not from the date of the executive’s 
approval. State v Mounts, 36 W.Va. 179, 14 S,E, 407, 15 L.R.A. 243. But it 
has also been held to mean from the date of approval by the executive, 
U.S, V Stoddard (U.S.) 89 Fed. 699; People ex rel Campbell v Claric, 1 Calif. 
406; Kennedy v Palmer (Mass.) 6 Gray 316. And ‘‘subseuuent to its passage,” 
is construed to mean subsequent to ils approval by the governor, Wallter v 
Miss. Valley, etc., R. Co., Fed. Gas. No 17,079. 

ifi See § lOG, supra 

IS State ex rel V McIntosh, 205 Mo. 616, 103 S.W. 1071. For history of 
the Emergency Clause, see 44 Harv. L.Rev. 851 (1931) 

20 See § 107, supra 

21 Diaz v Cintron, 24 Fed. (2) 957; Orme v Salt Valley Water User’s 
Assn,, 25 Ariz. 324, 217 Pac. 935; Stanley v Gales, 179 Ark. 886, 19 SW. (2) 
1000 ; State v Olson, 44 N.D. 614, 176 N.W. 628; Holbert v Patriclc, 72 Okla. 
25, 177 Pac. 566, Simpson v Winegar, 122 Ore, 297, 258 Pac. 562; State v 
State R. Comm, 52 Wash. 17, 100 Pac 179. And especially note Justice 
Story’s reasoning in In ra Richardson, Fed. Gas. No. 11,777, 

22 state V Bowman, 199 Ind. 436, 166 N.E. 394, 157 N E. 723; Singing Fund 
Gom’rs v George, 104 Ky. 260, 47 S.W. 779; Biggs v McBride, 17 Ore. 640,'21 
Pac. 878, 5 L.R.A. 115 In the absence of the governor’s approval, the law 
became effective when filed in the office of the secretary of slate. Glisson 
V Hancock (Fla.) 181 So 379. 

23Lemaire v Crockett, 116 Me. 2G3, 101 Atl. 302, (Invalidity of emer¬ 
gency clause did not affect the validity of the rest of the act), 
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lAi; 

;iiul part may go into immediate effect, Moreovev, where the coiirts 
take the attitude that it is maiidiitory upon the legislature to com¬ 
ply .strictly with the c-oii.stitutioual provisiou.s pertaining to einer- 
ii'em-v lerri.shLtion, if the legislature fails to meet the requireuieuts 
of the "constitution, the .statute will not be regarded as in force 
until the arrival of the regular date fixed by the constitution for 
the effeetivcness of legislation generally.-’' And the effectiveness 
of an emergency law will not he delayed by the filing of a iietitiou 
for a refereiulniu thereon,-’’ But a. .sharp eonfliet exists in the 
authoritie.s whether the legislative deterimnatiun ol an eincr- 
geiicy is .subject to judicial review,-” some hold that the legislative 
detenniiiatioii is eonchisive,-' and other.s that it is not.^® The partic- 


-'■iLemaire v Crockett, 116 Me. 263, 101 Atl. 302; State ex I'sl Harvey v 
Linville. 31S Mo. 698, 300 SW 1066, Riley v Carlco, 21 Okla. 33, ilO Par, 
738; State ex rel Bnslawu v Meath, S4 Wash. 302, 147 Pac 11 

■11 Johnson v Diefendorf, 56 Idaho 620, 57 Pac, (2) 1068. For further 
tieatment of referendum and Its effect on legislation, see § 67, supra. But 
see State ex rel v Sullivan, 28B Mo. 546, 224 S.W. 327, that the legislature 
cannot foreclose the constitutional nght of relerendum by simply adding 
an emergency clause to a legislative enactment, 

20 What i.s an emergency that will justify the immediate effectiveness of 
legislation? An emergency is a sudden and unexpected occasion for action, 
Bowditch V Boston, 101 U.S. 16; City ol Marion v Haynes, 157 Ky. 687, 164 
SW. 79; Parker v Mayor, etc., 128 Ua. 941, 55 So. 587; Mallou v Board of 
Water Commissioners, 144 Mo. Ap. 104, 128 S.W. 764; Colfax v Butler 
County, S3 Neb. 803, 120 N.W. 444, State v Zangerle, 95 Ohio St. 1, 115 N.E. 
498. Also see U.S. v Sheridan-Kirk Contract Co., 149 Fed. 809 ("continuing 
extraordinary emergency”). And for further treatment of emergency laws, 
particularly with refei ence to the police power, see Maurer, R. A , Emergency 
Laws (1935) 23 Geo. L.J. 671, 693. For examples of the abuse of the einer- 
gencj clause, see Emergency Legi.slation, 44 Harv. Law Rev. 581, 584 (1931). 

2r People v Pacheco, 27 Calif. 175, Kadderly v Portland, 44 Ore. 118, 74 
Pac. 710; Van Kleeck v Ramer, 62 Colo. 4, 156 Pac. 1108. And see Carpen¬ 
ter V Montgomery, 7 Blaokf. (Ind.) 415, in which it was held that, where 
the emergency clau.se has the procedural effect of making the hill immedi¬ 
ately effective, the declaration is conclusive. Of course, if the ccnstitutioii 
makes the legislative finding conclusive, the judiciary should not Interfere. 
Culp V Commissioners, 154 Md. 620, 141 Atl, 410. But see Lyons v Bayonne, 
101 N.J. L. 455. 130 Atl 14. and Puglie v Lyle, 10 Fed. Sup 245 

2sin re Hoffman, 155 Calif. 114. 99 Pac 517, Attorney Gen. ex rel Bar¬ 
bour V Lindsay, 17S Mich, 521, 145 N.W. 98 The legislature may not, by 
its meie pionouncement, create an emergency authorizing urgency legisla¬ 
tion, where no emergency e.vists m fact. Davis v Los Angeles County (Calif.) 
79 Pac. t2) 1102, 
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iilar view adopted by the eoiirl may undoubtedly inllueiice the 
effective date of emergency legislation. At least, there is authority 
that where a law was prevented liy an injunetioii from taking effect 
on the date provided for in the act, the law was regarded as effec¬ 
tive on the date the supreme court held the act va]id.^“ 

§ 109. Provisions Delaying- Effectiveness.—Constitutional and 
statutory provisions may also delay the effectiveness of a statute 
until it has been duly puhli.slied,^® or proclaimed,®' or until a cer¬ 
tain date luus ai-nved, or until the liappeniiig of a specified con¬ 
tingency, such as an affirmative vote of the people, or until the 
expiration of a .specified period of time after puhlicatioii,®* pro- 
mulgation,®'' final pa.s.siige, or adjournment of the legislature®'' 
CoiiHcqncntly, iJ' the effectiveness of a statute depends on the pub¬ 
lication thereof, it cannot take effect nnlil it has been duly puli- 
lished.®® On the oilier liand, in the aliscnce of any comstitutioiial 


aOWlaemaii v Pliillilis (Ark.) 84 S.W. (2) 91 (sales tax law), 

30 Por treatment ol' the publication ol statutes, see § 45, supra. 

31 See State v Stevenson, 2 Ark. 260; State v WlIliamB, 173 Ind. 4M, 90 
N,B. 754. 

.32Smith V Tlioraas, 317 III. 150, 147 NE. 788; Scliafl'ner v Shaw, 191 
Iowa 1047, 180 N.W, 853; McLaughlin v New'ark, 57 N.J, L. 298, State v 
Wliisman, 30 S.D. 200, 154 N.W. 707. 

33 City o£ WiiUer I-Iuvon v State ex rel Lamlis (Fla.) 170 So. 100 

34 Stale V Little Rock R. Co., 31 Ark. 701; Ex parte Solmcke, 148 Calif. 
202, 82 Pac. 950; noarcl ot Bduc. y Morgan, 310 III. 143, 117 N.B. 34; Llenau 
V Moran, 6 Minn. 482; Swann v Buck, 40 Miss 208; Andrews y St. Louis 
Tunnel Co„ 10 Mo. Ap, 299, Mailer of I-Iowe, 112 N.Y. 100, 19 N.E 513, 112 
N.Y. 100, 2 L.RA. 825; Jolinsou y Slate, 3 Lea (Tenti.) 469; Stats y Mounts, 
36 W.Va. 179, 3 4 S.E. 407, 15 L.K.A 243, 

■in New Portland y New Vineyard, 10 Me. 69. 

311 For discussion of final pa.ssage, see supra, § 108. 

37 Bachelor y State, 210 Ala. 356, 113 So, 07; Santa Ciuz County y Mc- 
Knlglil, 20 Ariz. 103, 177 Pac, 250; Bogga v Common, 193 Ky. 502, 23S S.W, 
1038, State v Griddle, 302 Mo. 634, 259 S.W, 429; McGinn y. State, 46 Neb. 
427, 05 N.W, 46; Harper v Board of Comrs., 54 Okla. 545, 149 Pac 1102, 154 
Pac. 529; State v Hecker, 109 Ore. 620, 221 Pac. 808; Beale y Joliusoii, 45 
Tex. Clv.Ap. 119, 99 S.W. 104B; Stale y Motomatsu, 139 Wash, 639, 247 Pao. 
1032. 

38 Welch y Batteru, 47 Iowa 147; Cain v Goda, 84 Ind. 209 That publi¬ 
cation la not a condition precedent. See Slate v Arm.strmig, 31 N.M. 220, 
243 Pac, 333. 
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pnivision on the sulyeet, the statute by its own language may post¬ 
pone its effectiveness.^” In fact, it is an excellent legislative policy 
to delay the effectiveness of legislation rather than to give it imme¬ 
diate force and effeet. And in most instances, where the effective 
date of legislation is postponed, the purpose of the delay is to give 
the people time within which to receive notice of the enactment of 
the law;'” and to take such steps as might be necessary in order to 
protect their rights before the statute becomes effective.''^ But 
where the time is fixed by the constitution, the legislature cannot 
prescribe a shorter period.'*'’ Similarly, the legislature cannot fix a 
period beyond that prescribed by the constitution. It is, however, 
within the power of the legislature, as a general rule, to enact a 
law to become effective upon the happening of a future eontiu- 
geuc 3 ^'‘” And, as we have previously stated,the effectiveness of 
a law may lie delayed tlirough the use of the referendum. 

§110. Laws Enacted at the Same Session.—Where two stat¬ 
utes have been enacted on the same subject, or applicable to the 
same subject, at the same session of the legislature and perhaps 
even on the same day, it is often quite difficult to determine which 
is the law. They will usually, so it seems, take effect at the same 


38 See Bachelor v State. 216 Ala. 356, 113 So, 67; State ex rel Brunjes V 
Boekelman (Mo.) 240 S.W. 209, State v Roney, 82 Ohio St. 376, 92 N.E 486- 
State V Clausen, 85 Wash. 260, 148 Pac. 28 And for oases iuTolymg the time 
of tahiEg effeet of an amendment in fitturo, see State ex rel Nejcll v Bow¬ 
man. 199 Ind. 436, 156 N.E. 394, 157 N.E 723. Also see 37 Yale L.J, 127 
(1927). The word “from" is one of exclusion, Peables v Hannaford, IS 
Me. 106, while the words "until", "till" and "to”, are inclusive. Webster v 
Piench, 12 III. 302; Bunce v Reed, 16 Barb. (N.Y.) 347. Also note People v 
Walker, 17 N.Y. 502. For meaning of "at least”, see Stebblns v Anthony 
5 Colo. 348; Walsh v Boyle, 30 Md. 266; O’Connor y Towns. 1 Tex, 107. 

40 The Ann, Fed. Case No. 397, Price v Hopkins, 13 Mich. 318, City of 
Roanoke v Elliott, 123 Va, 393, 96 S.E. 819; Allen v Mottley Gonstr. Co 
160 Va. 875, 170 S.E, 412, 


Allen V Mottley Constr. Co. (Va.) 170 S E. 412 
12 State y Montoya. 22 N.M. 215, 160 Pac. 359, 


43 State Docks Comm, v State ex rel Jones (Ala.) 150 So, 537; People y 


44 See supra, Chapt, III, § 21 
and L.RA, 1917 B, 25. 


Also see Notes in 50 L,n.A.(n,s) 209, 
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tiius.'*'' SiiidJarly, wliGre two bills ai’6 signed by the executive on 
the same day, they will also be regarded as having become effec¬ 
tive siiiiultaiieously.''" But, of coiu-se, the legislature may declare 
the order of time in which two, or more, statutes so enacted shall 
become law.'^’^ And, obviously, an act containing an emergency 
clause will by virtue thereof supersede one which does iiotd® If 
neither of two acts of this type contain such a clause, but one 
relates to particular jilaces and persons, or, in other words, is a 
local or R)ieeia] law, and the other aet is general, both will be con¬ 
strued as constituting lint one law,''" and hence as becoming effec¬ 
tive simultancon.sly, Moreover, even the chapter numbers of two 
statutes enacted al, tlie same legislative session have been consid¬ 
ered determinative of the order of effectiveness, 

§111, Amendments.'*^ — The general rules applicable to the 
effectiveneSiS of statutes generally are equally applicable to amenda¬ 
tory legislation, For instance, they will take effect only from the 


'IB Greene v E. H. Taylor, Jr., 184 Ky. 739, 212 S,W, 925; Naylor v Board 
o£ Bchic., 216 Ky. 766, 288 S.W, 690; Stuart v Cliapman, 104 Me. 17, 70 Atl. 
1069. But the one of latest enactment prevails, Fidelity & Deposit Co. v 
Logran, 230 Ky. 776, 20 S.W.,(2) 763. 

•SJ Mahoney v Common. (Va.) 17'i S E. 817. But note Strauss v Heisse, 
48 Md. 292, and Syndicate Printing Co. v Casliman, 115 Minn. 446, 132 N,W. 
915, that numerical order of appi’oval will control. That the last signed 
hy the governor controls, see Southwark Bank v Common., 26 Pa. 446. 

W People V Jaclme, 103 N.Y. 182, 8 NE. (2) 374, 

'ispeavy v McCombs, 26 Idaho 443, 140 Pac. 965; Newbauer v State, 
200 Ind. 1J8, 161 N.E. 826, Campbell ConiUy Elec, Comm, v Weber, 240 
Ky. 373, ‘42 S.W. (2) 611; Whitfield v Davies, 78 Wash. 256, 138 Pac. 883 
Also see People V I, G, Pailroad Co., 337 III. 276, 169 N.E. 178. 

■40 Ingram v Common., 176 Ky. 706, 197 S.W, 411. But note Chilson v 
Jerome (Calif.) 283 Pac. 862, that a statute having special application con¬ 
trols one of general application without regard to their respective dates of 
passage. 

BO Metropolitan Board of Health v Schmades (N.Y.) 3 Daly 282. Also 
see Gibbons v Brlltenum, 66 Miss. 232, that "the Code was adopted by 
the Legislature uiio flalu, and speaks with a simultaneous voice in all of 
Its provisions”, as a general rule. 

BiPor further treatment of amendments, see infra. Chapter XII, and 
Chapter XXVII 
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time of eiiaetiueiit and approval l)y the exerative,'’- except where 
their effectiveness is set in fiduroP 

§ 112. Kepeals."*—As a general rule, the principles pertaining 
to the effective date.s of statutes generally are also applicable to 
repealing acts. For instance, immediate effectiveiie,ss may be ob¬ 
tained by the use of an emergency clau.se.®" The effectiveness of 
a repeal may also he po.stponed to .some future date.®*' But where 
the legi.slature repeats and re-enacts the .same legi,slation at the 
same se.ssiou of the legislature, a problem peculiar to repeals may 
he created neces.sitatiiig the determination of the effective period 
of the law. rieiierally, however, in .such cases, a repeal will he 
neutralized where a .subsequent re-enaetiueut becomes operative at 
or before the repeal’s effective date.®' On the other hand, where 
any time elap.se.s before the re-enactment, the repeal will he opera¬ 
tive during the interim.®® 


§ 113, Computation of Time.—The weight of authority adhere.s 
to the rule that a law takes effect from the time of its approval ®® 
or passage,®® as the ease may he. It therefore logically follows that 
in the event a controversy arises coneeruhig the effective date of 
.such a statute, the exact time of its passage may he shown,lu 

52Harrington Co. v Chopke, 108 N.J. Eq. 297, ISl Atl 849. Also see 
Ford Motor Co. v State, 59 N.D. 792, 231 N.W. 883. 

53 state ex rel Nejdl v Bowman, 199 Ind. 436, 156 H.E 391, 157 N R 723 
Also see Note, 37 Yale L J, 127 (1927). 

54 For further treatment of repeals, see Chapters XIV and XXVIII, iiifra. 
55In re Opinion of the Justices (Mass.) 191 N.E. 33. 

snSellgman v Halloday (La. Ap) 154 So. 481, 

^ Adam V Wright, 84 Qa. 720, 11 S.B. 893; Cole v County ComTs, 6 1 Me. 
ol- Hustings V Milwaukee. 200 Wis. 434. 228 N.W, 502. But note State v 

ti'eatment of this problem, see 

8 322, infra. 


=. Kane V New York etc. Ry. Co.. 49 Conn. 139. But see State ex rel 
City Loan Co. v Moore, 124 Ohio St. 256, 177 N.E. 910, that the re-euactment 
operated as a motion to reconsider, thus nullifying the repeal. Also note 
4o Harv. L.Rev. 591 (1932) for additional discussion. 

59Gardner r The Collector (U.S.) 6 Wall. 499, Louisville v Portsmouth 

t P'^^Wnsony Brandenhurg, 35 Mmn, 

394, Welch V Hannibal etc. R Go.. 26 Mo An 358 
St) Ibid. 


Burgess V Salmon, 97 U.S, 381; Long v Phillips, 37 Ala. 311, Brain- 
aid V Bushnell, 11 Conn. 17; Savage v State, IS Fla. 970. 
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the absence ol prooi', Jiowover, of the exact time of its eiiactmeiit, 
the statiite, will l)o emiaidei'cd el'l'ee.tive fram the first moment of the 
clay iliEit the legislative process was completed"- 

Obviously, the rnle allowins' the exact date of the euactnient 
of a statute to be shown, is contrary to the niaxini tliat the law 
does not talte notice, of the Fractions of a day."" But this maxim 
has been ])roperly sub.joeted to criticism, and coiisecpieutly con¬ 
demned for its attendant harsh operation because of its tendency 
to force statutes to operate rct.rospee.lively,''* and beeause the maxim 
itself is logically unsound 

After all, a statute can only coimiiaiid Iroiii the hour and the 
mninte of llie conipletion of the last step iu the legislative process 
essential to its becoming a law, This being true, it is difficult to 
see lioiv a statute (sudd bo effective, as a law before its actual enact¬ 
ment, lliidonbledly, a realization of this situation has sometimes 
caused the courts to refus(‘ to apply Ihe maxim, particularly where 
its application ivould result in the statute having an uiidesirahle 
effect."" 

Perhaps no ease ,so ably points out ihe defect.s in the maxim 
and indicates the true rule, or tlic rule which should he applied, as 


B2Lelcllgli Carriage Co. v SLeiigol, 95 Fed. 6!W, 37 C.C.A. 210; Greene 
V E. H. Taylor, Jr„ & Sous, 18-1 Ky. 739, 2t2 S.W. 925; Lloyd v North 
Carolina R. Go,, 151 N.C. 53G, 66 SB. 60'1. 

03 Brown V Duzaii, 21 Ind. ]9'1. 

O'Un re Illcliardaou, Fed. Cas. No. 11,777, Leicligh Carniigo Co. v Stengel, 
95 Fed. 637, 

OB In re lUcliardsou, Fed. Cii.s. No. 11,777. 

00 "It is true Llial lor many purposes lire law knows no clivisioiis o£ a 
(lay, but whenever It becomes luiporlant to the ends of juatioe, or in order 
to decide upon conflicting' iiitorests, the law will look into fractions of a 
day as readily as into the fractions of any olhor unit of time. The rule is 
purely one ol convenience, which must give way whenever the rights of 
parties roquire It, There is no Indivisihle uiiUy about a day which forhids 
one, In a legal procoeding, to consulor its component hours any more than 
about a month wliich restrains us from regarding its constituent days The 
law IS not made of .such imreasouablc and arbitrary rules Grosvenoi 
T Magill, 37 111. 239. Also see Louisville v Portsmouth Savings Bank, 104 
U.S. 469, 26 L.Ed. 775; Davis v Wliidden, 117 Calif. 618, 49 Pao 766; Leaven¬ 
worth Coal Co V Barber, t7 Kan. 29, 27 Pao. 114; Kennedy v Palmer (Mass.) 
6 Gray 316, Moree v Stato, 130 Miss, 341. 94 So 229, In re Dreyfus, 18 N.Y.S, 
767; Arrowsmlth v ITanering, 39 Ohio St. 573; Southwark Bank v Conmion., 
26 Pa. 4-16; Cromelian v Brink, 29 Pa. 522. 
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dues Ill IT Richardsmi (Fed. Cas. No. involving the repeal 

of the bankrupt Act of 1841. 


"I am aware, that it i.s ofti'ii laid down, that in law there is 
no tTaetions of a day. But thi,5 doctrine is true only siib modo, 
and III a limited sense, where it ivill promote the right and jius- 
tire of the case. It i.s a mere fiction, and, therefore, like all other 
Icjral fictions, is never allowed to operate against the right and 
justice of the ca.se. On the contrary, the very truth and fact.s, 
in point of time, may always he averred and proved in the 
furtherance of the right and .justice of the ease; and there may 
h(' even a luiority of an instance of time; or in other words 
it may have a beginning and an end. (Cases cited ) The com- 
iiiun ca.se put to illustrate'the doctrine, that there is no fraction 
in a day. i.s the case, when a pensoii arrives at majority. Thus, 
if a man .should he horn on the first day of February, at 11 
o’clock at night, and should live to the 31st clay of January, 
twenty-one years after, and should at one o’clock of the morn¬ 
ing of that clay make his will, and afterwards die by six o ’clock 
ill the evening of the same clay, he will be held to be of age, 
and his will be adjudged good. Here the rule is applied ni 
favor of the party, to put a termination to the incapacity of 
infancy, . . . But, many ea.ses may easily be put, where the real 
fact is allowed to prevail, and to be eonelusive. Thus, for exam¬ 
ple, if a woman make a deed of her land in the morning, and is 
afterwards married, or dies on the same day, the deed is good. 
So, if iny ancestor die at five o’clock in the morning, and I 
enter into his lands at six o’clock, and make a lease at seven 
o’clock of the same day, the lease is good. So, if the ancestor, 
and his immediate heir, both die on the same day, and the 
inheritance would pa.ss to different persons, according to the 
.snrvivorsliip of the ance.stor, or the heir, then, the actual fact, 
which .survived the other, may he proved, so as to pass the 
iiihentaiice to the proper party entitled thereto Nay, the ques¬ 
tion of survivorship, may often, in the absence of direct proof, 
be deciiled by mere pre.sumption. from age, sex, constitution’ 
and other drcniiistances, where both perish by the same coin- 
iiion calamity, as by the fomideriug of the ship, at sea, in which 
they are both embarked. In .short, the true doctrine, upon this 
whole .subjei't, is laid down in Wrangham v Hersejq 3 Wils. 274 
where the court said: ‘"It is .said, that there is no fraetion.s in 
a day; but this is a mere fiction in law {‘Ficlio juris neviinem 
laerkn dfhd ), but avail much it may. And thus is seen in 
all matters where the law operates by relation, and by division ' 
ot an iirstant, which are fictions in law ” And, after putting 
yarimis other illnstratmas, the court added: "By fiction of law 
the whole time of the assizes, and the whole se.ssion of parlia¬ 
ment may he, and .sometimes are considered as one day; yet 
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the matter ol fact shall overtuni the fiction in order to do 
justice between the parties.” See Com. Dig “Temps.” e. 8. 
In Combe v Pitt, 3 Burrows, 1423, 1434, Lord Mansfield ap¬ 
proved a similar doctrine, and said; “But, though the law doe.s 
not in general, allow of the fraction of a day, yet it will in 
case.s, where it is necessary to di.stingui.sh. And I do not see, 
why the every hour may not lie so too, where it i.s necessary, 
and can be done; for, it is not like a mathematical point, which 
cannot be divided.” So that we -see, that there is no reason to 
assert, that any such general rule prevails, as that the law does 
not allow of fraetions of a day. On the contrary, eominon sense 
and common jiistieo equally sustain the propriety of substantial 
,]iistiee Indeed, 1 Icnoiv of no ease, where the doctrine of rela¬ 
tion, which i.s a mere fiction of law, is allowed to prevail unless 
it he ill fuiilicranee and protection of rights, pro iono pullico. 
But it appears to me, that the doctrine assumes a broader im¬ 
portance, under the eon.stitntion and laws of the United States. 

By the constiiutioii of the United States, “Every bill, which 
shall have pa,sscd the hoitsc of repre.seiitatives and the senate, 
.shall, before it lieeouie a law, he presented to the president of 
the United States, if ho approve it, he shall .sign it; but, 
if not, lie .sluill return it, with his objections, to the liou.se in 
which it .shall have originated,” ote. (Article 1, § 7.) Now, it 
seems to me clear, from this language, that in every case of a 
hill, which Is approved liy the pre.sident, it takc.s effect as a 
law only l)y such approval, and from the time of siicli approval 
It is the act of approval, whieli makes it a law; and, until that 
act is done, it is not a law. The approval cannot look back¬ 
wards, and, by relation make that a laiv, at any antecedent 
period of the same day, Avhich was not so before the approval; 
for the general rule i.s, “Ler prospicit, non nspicit.'’ Branch, 
Max,, p. 99 (Jeiik. Cent, text, 284). The law prescribes a rule 
for the future, not for the pa.st; or, as it i.s sometimes expressed, 
“Lax dat formam fulurix, non preienhx negotiix”. And this 
in a republican goveriunent, is a doctrine of vital importance 
to the security and pi’oteetioii of the citizen, It is fully recog¬ 
nized in the constitution itself, which declares, that no ex post 
facto law shall be pa,s,sed. l^ut the ease, that a statute, passed 
on the third of March, last, which created and pimi.slied as 
public oLTences certain acts, which were not so licfore the 
pas.sage of the statute; and the .statute was approved at eleven 
o’clock at night; and an act was done in the preceding part of 
the day, which wa.s innocent at the time when it was done; 
could it lie contended, that the party would be piurishablc 
therefor by relation or that it was not within the proliibitioii of 
the cpiistitiitioii, a.s an ex post facto law, so far as it operated 
upon his caset If it should be said, that the law does not recog¬ 
nize any fractions of a day, why may we not deem the law in 
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f(iiT-e only fi-oiii tlie la.sl instant of tlie day, instead of uaiiyiug' 
it liiu-k, liy ivlation, to the first instant of the day? It' there he 
any choii-G, as to the principle of interpretation, one should 
think that that ought to he adopted, m eases of this sort, which 
is most favoralile to private rights and puhlie justice. Surely 
the eon.stitiition is not to lie .set aside, or varied in its intend¬ 
ment, liy mere legal fictions. On the contrary, it appears to 
me. Unit in all cases of puhlie laws, the very time of the ap¬ 
proval coiisfitule.s, and .should coii.stitute, the guide as to the 
tinie, when the law is to have its effect, and then to have its 
cffcet pro.spectivply, .and not reti-o.spectively. It may not, in¬ 
deed, lie easy, in all ea.se.s, to a.seertain the very puncium temporis; 
hut that ought not to deprive the citizen of any rights createcl 
liy antecedent laws, and ve,sting rights in them, In ea.se.s of 
doulit, the time should he construed favorably for the citizen. 
The legi.slature have it in their power to proscribe the very 
moment, in fiitiiro, after the approval when a huv .shall have 
effeet; and if it d(ie.s not choose to do so, I can perceive no 
ground ivhy a court of ju.stice should be called u])on to supply 
the defect. But, when the time can lie accurately and fully 
tiseertauiecl (as in the pre.sent ca.se), when a bill was approved, 

1 confess tliat I am not bold enough to ,say, that it liecanie, liy 
relation, a law at any antecedent period of the ,same day. I 
caimot Imt view such an interpretation as at war with the 
true character and objects of the con.stitutiou, ’' 


It is therefore evident that there are many cases where frac- 
limis of a day will he taken into account,and even where the 
initiative and refereiidum are involved, as is so well .suggested in 
bouisville v Port.smnuth Savings Bank:®® 


At what precise hour on that day the Constitution was 

‘-mhN I'e stated. But we know that it 

Lould not have occurred before sunset, since the schedule uro- 
vidmg tor the suhmi.s.siou of the Coiishtution to the popfdar 
otn expre.ssly required the polls to lie kept open for the i^ccp- 
mu 0 ballots until that hour. Wor are ivc aide to a.seerS 

in" him- moment when the township voted 

m l.iwii rii the iiisue ol the.se bonds The town mocliinv U, 
detei'iume whether they should lie Issued, hi lieu of a special 

hdd "and oniv^fdt'? fforenoon; it na.s so 
uici, mi([ onh titty-four votes were cast, of wliieli fiftv Uvn 

J^e in tavor of the i,s.sue. The pre.siunption may, thereforejm 


“■U.s. V NortQu, 97 U.S, 164, 21 LEd. 907. 

Louisville v Portsmouth Sav. Bank, 104 u.S. 46S 26 LE 777 
see .Notes in 50 A:LR (n.s ) 209, and LRA 1917 n 27 m t T 

hivolving the initiative and referendum ' ’ 
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fairly indiilKTa that the lowiisliip had, in fact, voted for isauiny 
liouds lieiore the (dose of the general election on tlie same day 
at whieh the iieople of the state voted on the adoption of the 
particular sections of the eonstitution, .separately submitted, 
winch relate to nmniidpal suliseriptiona to railroads and private 
corporations 

In view of the authorities it eaiiiiot lie doulited tliat the 
conris may, when snlistantial justice requires it, ascertain the 
precise hour when a statute took effect liy the approval of the 
executive. But it may lie argued that the rule does not apply 
wliei'e the inqinry is as to the time when eonstitutional pro¬ 
visions became operative hy popular vote; that a popular vote, 
given at an election covering many lionrs of the same day, 
.slunild lie deemed one iiidivisihle act, effectual, hy relation, 
froiii'the monu’ut the electors entered upon the performance of 
that act, lo-ivil, from the opening of tlie polls, But we are of 
the opinion lhat no such distinction can be maintained, In 
deieruiiniiig when a statute took effect no account is taken of 
the time i1, I'cceived 1hc saiietioii of the two branches of the 
legislative department, whieh sanction is as e.ssential to the 
validity of the slalntc as Ihe ajiprova] of the executive. We 
look to 1lie final act of approval liy the executive to find when 
lliG .slaliile took effect, and, when necessary, inquire as to the 
hour of the day wluut that approval was, in fact, given. So, in 
asci'iiainirg when a comstitutional provision was adopted, we per¬ 
ceive 110 sound rea.son why tlie courts may not, in proper cases, 
mqnire as lo the hour wiieii .sue.li approval became effectual, 
(o-wit, as to the time, when, hy the closing of the polls, the 
people had adopted such iirovision. In this ease all difficulty is 
removed liy the fact, made certain hy the schedule to the Con- 
stiUilion requiring the polls to he kept open until a certain 
hour of the day of election. That fact should not he disregarded 
or ignored in aseerlaiiiing when llie coustitutional provision 
ivas ado])l,ed, especially since it expre.ssly saved the obliga¬ 
tions and rights of miniieipalitics Avhicli had, before its adop¬ 
tion, under the authority of iire-exlsliug law, voted suliscrip- 
lions or donations.'’ 

Bonsequeiilly, the court should have no he.siiancy in .seeking the 
exact miiiiiie a law comes into being where .such action will pro¬ 
mote the puriKiscs of suh.stantial justice.”" 

Of course, as suggested in Imicligli Carriage Co. v Stengel (95 
Eed. 637, 641), cases may arise where the exact moment of a .stat¬ 
ute’s effectiveness, is immaterial, and there is no real objection to 

If Louisville v Poi'tamouth Savings Bank, 104 U.S. 469, 26 L.Ed, 775. 
Also note LslUliigh Carnage Co. v Stengel, 9B Fed. 637. 
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allowing the statute’s effectiveness to relate back to the l)eginm]ig 
of the day dairiiig which it was enacted; 

■‘The cases in which it has been i^ennitted to show by 
evidence, and by records of which the court takes judicial 
notice, exactly the hour and the minute of the day when a bill 
is passed, are eases where the effect of the ordinary presump¬ 
tion that the act is approved upon the first minute of the day of 
its approval would have been to make the legislation retro¬ 
active, and therefore harsh and unjust. It is doubtful whether 
in a case like the present, where the date at issue is four 
mouths after the passage of the bill, it should he permitted to 
go into evidence lo show the exact minute and hour of the day 
when the hilt was approved We are melined to think that in 
such a case, where there is no retroactive effect possilile, the 
court should hear no evidence upon the point, but should in 
order to secure certainty, hold the presiimptioii that the act 
was approved on the first moment of the day of its date to lie 
conclusive. ’ ’ 

Nevertheless, where the date of the law’s effectiveness bears upon 
the rights of the parties in litigation, it is difficult to see how cer¬ 
tainty should be of more importance than the recogniEation of 
the applicability of the rule which permits the exact minute of a 
statute’s effectiveness to be shown. After all, tlie objections to 
according any statute retroactive life for a period, even though it 
lie but an hour, will be always applicable, and only where such 
retroaetiveuess in no manner affects the rights of the parties, so that 
the moment of the law’s effectiveness is truly immaterial, can the 
conelusiveness of the presumption be harmless and therefore from 
the practical standpoint imobjeetionable. 

Moreover, ivhere the statute does not go into effect until after 
the expiration of a certain number of days from the performance 
of some act or some date, it is also necessary to compute time. The 
general, as well as the sensible, rule is that the clay, or the day on 
which the required act was performed, and from Avliich the time 
IS to be computed, shall he excluded, and the last day of the number 
constituting the required period shall he included.™ This same rule 


.0 Garner v Johnson, 22 Ala. 491; Stebbina v Anthony, 5 Colo, 34S- 
Bemia v Leonard, 118 Mass. 502; Simmons v Jacobs, 52 Me. 147- Hall y 

Francois, 1 Tex. 118; state y Mounts. 36 
(passage); O’Connor y Fon du Lac 
109 Wis. 253 85 N.W. 327. 53 L.R.A, 831. Also see Protection Life Iim Co 

Mcl^2S"V 1 Ore, 194; Walsh y Boyle, 30 

Md. 262. Page v Weymouth, 47 Me. 238. White y Haworth, 21 Mo Ap 439 

Rand V Rand, 4 N.H. 267. Menges v Frick. 73 Pa. St. 137. Thm appls m 
a penal statute of limitations State y Smith, 162 Iowa 336, 144 N.W 
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apijlies to the computation of weeks, months, and yearsIt seems, 
however, that there is a departure from this general rule in some 
cases, or jurisdictions, and in counting 1,he time from the perform¬ 
ance of an act, the day of the performance is included,but in 
computing from l.lic day or day of the date, the day of the date 
is excluded.’’^ Any rule which includes the day on which the act is 
perfoi'med is fairly subject to criticism, unless the act is performed 
at the earliest possible moment of the day; otherwise, the compu¬ 
lation starts licfoT'e the act is performed. In at least one instance, 
however, both tlie day upon which the ael was performed and the 
last day of the period to he computed from the act, were excluded. 
In this case, the court in computing the specified period of ninety 
days after adjcuriimeiit liefore the statute would go into effect, 
excluded both the day of adjonnimeiit and the ninetieth day, there- 
liy requiring ninety full days.''* A great deal might be said lor this 
view, and the conrls would do well to follow it wherever possible 
ill Ihc computation of time. 

Sundays, in the absence of a statute excluding them from the 
period prescribed, are counted, even though the period ends on 
Sunday,'''' except perhaps where the period is less than a week,'"^ 

11 Brown v Buzan, 24 Ind. 194; Portland Bank v Maine Bank, 11 Mass, 
204; GriCfln r Forrest, 49 Mich. 309; Blake v Crowlngshield, 9 N.H. 304 
72 Arnold v U S. (U.S.) 9 Crnncli. 104, 3 LEd. 671 
78 Owen v Slatter, 26 Ala. E61; Bemls v Leonard, 118 Mass. 602, Klnim 

V Osgood, 19 Mo, 00, But see Prince v Whitman, 8 Calif. 412; Presley v 
Williams, 15 Mass. 193; Steamhoat v Buckler, 12 Mo. 477, and O’Connor 

V Towns, 1 Tex, 107, where this rule was departed from so as to include the 
clay ol the act's peiTormance. and the announcement Is maile that the 
lule may be disrugarclert in order lo prevent an estoppel or loileitme, But, 
in determlnlnp: when a statute becomes effective, the first or the last day 
IS excluded but not both, State ex rel v State Pharmaceutical Ass’n, 53 
La, Ann. 936, 27 So. 660, 149 L.R.A. 218; Slate v Mounts, 36 W.Va. 179, 
14 S.E, 407, 15 L.R.A. 243 

71 Halbert v San Saba Springs Land Ass'ii, 89 Tex. 230, 34 S.W, 639 

49 LR.A. 193. 

7ri Taylor v Palmer, 31 Calif. 244; Chicago v Vulcan Iron Works, 93 III. 
222; Haley V Young, 134 Mass. 36-1; Harrison v Sager, 27 Mich. 476, National 
Bank V Williams, 46 Mo. 17. But see Stale ex rel Hunzicker v Pulliam, 
168 Okla. 632, 37 Pac. (2) 417, 96 A.L.R 1294, where it is excluded if the 
period ends on Sunday. 

7(1 Cunningham v Mahan, 112 Mass. 5S: Drake v Andrews, 2 Mich. 
203, National Bank v Williams, 46 Mo. 17. But where the period is more 
than one or two d,ays; .see Cressey v Parks, 75 Me. 387; Simonson v Duifee, 

50 Mich. SO, 
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And the word ‘‘week”, when computed accoi’diug to the calendar, 
means a period of seven consecutive days, lieg’inning on Sunday 
and ending on Saturday,^' hut where the word is used simply as a 
measure of duration of time and without reference to the ealeiidai, 
it means a period of seven consecutive days without regard to the 
day of the week on which it begins™ The word “mouth” when 
used with reference to the effective date of a .statue means a calen¬ 
dar and not a lunar luoiitli of twenty-eight days,"*' unless there is 
something cdearly indicating otherwise It i.s a word of common 
rather than of technical ineauing.*^i Similarly, in the alisence of any 
contrary intention, the wmrd "year” mean.s a period of twelve 
months or three hundred and sixty-five daysA^ Such a year liegins 
on the first day of January and end.s on the hist day oE Decenilier,®* 
although the woid may be used to mean a period of twelve months 
from a given date.®-^ Since weeks, month.s and years eonsist of da 3 \s, 


u Leach V Burr, ISS U.S. 510. 23 S.Ct. 393, 47 LEd. 567, In re Ty-son, 
13 Colo, 482, 22 Pao, 810, 6 L.R.A 472, Raunn v Leach,' 53 Minn. 84 54 NW 
1058; Russell v Cray, 164 Mo, 69, 63 S.W, 849; Midland v Liiiion, 60 Neb.’ 
319, 82 N.W. 866. 

la Derby & Co, v City ot Modesto, 104 Calif. 515, 38 Pac 901, Bird v 
Burgstelner, 100 Ga. 486, 28 S.E. 219, Raunn v Leaoli, 53 Minn. 84 5 1 NW 
1058; Evans v Job, 8 Nev. 322 

'9That a lunar month is composed of twenty-eight days, .see Rives v 
Guthrie, 46 N,C. 84. 

138 ^ li. Co., 

?ns S i/rTT' 3 i " Concordia Eire 

Baltimn're f u n”' '' ^ Pac. 505; 

Baltimoie etc,, R Cin v Pumphrey, 74 Md. 86, 21 Atl. 559, Mitchell v Wood- 

son, 3, Miss, 567; Hosley v Black, 28 N.Y. 438, Muse v London Assur 

anrMh 16 Neb. 427, 65 N.W. 46, 

^ L.R.A, 450, Kimhall v Lamson, 2 Vt. 138. Under the 

AIsoT*^ Meant a lunar month. Hives v Guthrie, 46 N.C S4 

Also see State v Jacobs, 2 Dela. 548. 

Gross V Fowler, 21 Calif. 392. 

...i., .to... s.h„„, cf,. c ;Sm !. ™ 5, 

LtShfifi‘™“A"’ “ 

Co., 9 Kan. Ap, 752. 58 Pac 5^5. ’ “ v Dodswortli Book 

Glasgow v'Ro^sTrMm'l^’J (fL^yeaS' ^ 
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it is, of coiii'SL', iiiiporiant to know what the term ‘‘day” means 
It is a pei'io'f I'f coiisisliniH' of iwciity-foiir liuiirs, and when 
such a period liep'ins will depend upon the intention of the legisla¬ 
ture/'' although in the ahsenee (d' a contrary indication, it will 
o'.enerallY be considered as starting at midnight and as ending' at 

i/ 

the succeeding niidiiiglit.*'" 


§ 114, Eetrospective Operation, Generally-Statutes may not 
only be prospectivo but retroactive in operation, but retroactive 
effect is looked uiioii with disfavor and in many instances may even 
iiivalitlate tlie law5 Siiiee this general ,siih,ject is discussed else¬ 
where ill eoiisiderahle detail, it will nol he disenssed further at this 
poiiit.*^'* Nevertheless, there is an ohvioiis difference hetweeii the 
time a law bocoiiies eficelive and the scope of its operation, although 
the two may often coincide. 


Hii Ziminennaii v Cowan, 21 Calif. 3!)2, 

HI) Rose r suite, 107 Ga. (i!)7,32 S E, 439; Beusoii v Adaiiifi, (ill led. 353; 
Slate ex rel liaxlBi' v Hi'owii, 22 Minii. 432; Kane y Common, 89 Pa. 522, 

H7 See § 277, iiil'ra, 

sHSee Chaplei XXV, § 277, et Heq„ infra. 
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§ 115 Amendment Defined 
S lie. Tlie Power to Amend 
§ 117. Statutes Wliicli May Be Amended, 
s ns Title. 

5119. Identification of Amended Acts. 

S 12fl. Description of Amended Statute. 

§ 121, Setting Forth the Amendatory Statute, In General. 
1123. Sufficiency of Statement of Amendatory Statute. 

§ 123. Statutes Required to Be Set Forth. 

§ 121, Effect of Invalid Amendments, Generally. 


§115, Amendment Defined,—There are many different defi¬ 
nitions of the term ''amendmentas it applies to legislation. Cen- 
erally, it may he clefnied as '“an alteration or change of something 
proposerl in a lull or eatahlhshecl a.s law”^ We are not, however, 
Iiere cdnceraecl with the amendment of proposed liilLs,- Init with the 
ameiulmeiit of exi.sting laws. Thus limited, a definition, as suitable 
iis any, defines an auiendmeut as a change m some of the existing 
jiioii.sioiis of a statute.^ Or, stated in more detail, a law is amended 
when it i.s in whole or in part permitted to remain and something 
is added to, or taken from it, or it is in some way changed nr 
altered in order to make it more complete, or perfect, or effective.^ 
It .should l>e noticed, however, that an amendment is not the same 
fis^f^eal, although it may operate as a repeal to a certain degree.'' 

1 state V Cooney, 70 Mont. 355, 225 Pac. 1007, Warren v Crosby, 24 
re. o5S, A Pae. 558. See also State v Hubbard, 148 Ala. 391, 41 So 903' 
State ex rel Nagle v Leafier Co (Mont.) 37 Pac. (2) 561, For construction 
of amenaraents, see infra. Chapter XXVII, § 302, et seg. 

^See supra, §§37 and 41, for treatment of the amenfiineiit of bills 
uunng course of enactment. 

■’Sheridan v Salem, 14 Ore. 328, 12 Pac. 925, 

137 Pauls'" '' 56 Colo. 17, 

rr t r,;: ttvi 
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A repeal is llie alii'ogaiion or cle.stiTictioii of a lair by a legislative 
act." Hence, we may see that it is the effect of the legislative act 
which cletei'ininoH its character.'' 

§ 116. The Power to Amend.—Of course, the power to amend 
existing legislation is vested in the legi.slatnre,'* and not in the jncli- 
ciaiy,“ since it represents a part of the legislative powev.^" Yet one 
legislature can not limit the amending power of subsequent legis¬ 
latures.^^ Only by constitutional provision can this power be limited 
or abrogated.^^ Coiiseciuently, in the alhsence of such an inhibition, 
the legislature can amend the enactments of its predecessors as 
well as tlinsc passed l)y it at the same session at which the amend¬ 
ment i.s iiiacle.’’^ And if statutes can be enacted by joint resolutions, 
amendnients may bo passed in the same manner, at least, where 
the amendment is of a temporary nature 

§117. Statutes Which May Be Amended, — Technically, an 
amended statute, is not a new and indeiiendeiU statute As we liave 
already seeii,^'' a ])a]'t of tlie oi'igiiial act remains. Logically, therefore, 
a slatiilc wliieh has heisi repealed in its entirety, is not subject to 

(! See § 133, Inlra. 

7 State V Cliadbourue, 74 Me. 506. 

« People V Illinois Central It. Co„ 314 III. 33D, 145 N.B, 719; Manufac¬ 
turers’ Finance Corp, v Dramlett, 157 S.C. 419, 164 S.E. 410. See also Bir¬ 
mingham Drainage Diet, v Chicago gLc., R Co., 274 Mo. 140, 202 S.W. 404, 
Florea v State, 109 Tex. Cr, 261, 4 S.W. (2) 43. 

0 Echiiiglon v Payne, 226 Ky. 86, 7 S. W. (2) 827; Manul'acturers’ 
Piiiaiice Cor. v nriimlett, 167 S.C. 419, 154 S.E, 410. 
to See § 11, supra. 

111-IaramonB v Watklins, 33 Ariz. 76, 262 Pao. 616, State v HicliS, 48 
Ark. 515, 3 S.W, 524; Mix v III. Central R. Co, IIC III. 502, G N.E, 12, Sol- 
berg v Davenport, 211 Iowa 612, 232 N.W. 477; State v Wirt County Ct., 37 
W.Va. 808, 17 SB. 379. 

to Birmingham Drainage Dlst. v Chicago etc., R. Co,, 274 Mo. 140, 202 
S.W, 404; Van Steeuwych v Sachott, 17 Wis. 646, 

13 Higgins v Huhiia, 31 Arlz. 252, 252 Pac. 615; State v Davis, 113 Kan. 
4, 213 Pac. 171; State Highway Com. v Coleman, 236 Ky. 444, 33 S.W [2) 
318; Slate v Loomis, 75 Mont. 88, 242 Pac, 344; Alexander v MaDowell 
County, 70 N.D. 208; Flores v State, 109 Tex, Cr 261, 4 S.W. (2) 43, 

t'tMohile etc., R, Co, v Stale, 29 Ala. 573; State v Bressie, 304 Mo. 71, 
262 S.W 1015, 266 S.W 766; Attorney-Gen, v Brown, 1 WIs. 513, 

to Oklahoma News Co. v Ryan, 101 Okla. 151, 224 Pac. 969. But see 
State V Columbia Water Power Co., 90 S.C. 568, 74 S,E. 26. 
to See Walsh v State, 142 Ind, 357, 41 N.E, 65, 33 L.R.A, 392, 

37 See § 116, supra. 
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aiiieiidmeiit,’® Irat the weight of authority is to the contrary,and 
aecoi'dingly allows the new enactment to stand, if it is a law inde¬ 
pendent and complete in itself.’* In other words, it must meet the 
requirements of an original .statiite.^^ And this is, undoubtedly, the 
better view, from a practical standpoint. But where the repeal is 
partial, there is no prohibition against an amendment of the stat¬ 
ute,-- even under the view which prohibits an amendment where 
the repeal l.s in in totor^ 

There is likewise a conflict in the authorities whether a .statute 
which is iincoiLstitutional in its entirety, ean be amended Some 


18Fletcher v Prather, 102 Calif. 413, 36 Pac. 658; Lampkin v Pike, 115 
Ga. 827, 42 S.E. 213; Louisville etc,, R Co. v East St. Louis, 134 III. 65G, 
25 N.E, 962; State v Wahoo, 62 Neb. 40, 86 N W 923, Stale v O’Brien, 95 
Ohio St. 166; State v Dixie Pinauce Co, 152 Tenn. 306, 278 S.W. 59 This 
view is based on the fact that a repeal destroys the existence of a statute, 
so that nothing remains to be amended. Metsker v WhllBell, 181 lod. 701, 
103 N.E. 1078; Fletcher v Prather, supra; State v Long, 132 La, 170, 61 So 
154; State v Silver Bow Ref Co, 78 Mont. 1, 252 Pac 301. And the same 
rule applies where the repeal is by implication Louisville etc,, R. Co v 
East St, Louis, supra; State v Benton, 33 Neb. 823, 51 N.W 140. Similarly, 
where an amendment la regarded as blotting out and superseding the 
amended act, it is the amendatory rather than the original act that must 
be amended, after the first amendment, in order to be valid Thus, in 
the follow'ing cases, the court held invalid amendatory statutes, which 
lailed to amend the last amendatory act. Draper v Falley, 33 Ind. 465; 
Metsker v 'Whitsell, 181 Ind. 126, 103 N.E. 1078. 

la Doe V Matthews, 192 Ala. 181, 68 So. 182; Anderson y Douglas County, 
67 Colo. 403, 186 Pac. 284; Brewer v City of Pittsburg, 91 Kan. 910, 139 
Pac. 418, Attorney-Gen, v Stryker, 141 Mich. 437, 104 N.W 737; State v 
Blake, 241 Mo. 100, 144 SW. 1094; Worthington v Dist, Gt., 37 Nev. 312, 
142 Pac. 230; Abrams v Smith, 98 N.J.L 319, 11!) Atl. 792; People v Jeffer¬ 
son County Canvassers. 143 N.Y. 84. 37 N.E. €49; State v Brewstei, 30 
Ohio St. B53; Common v Chesapeake, etc., R Co., 118 Va. 261, 87 S E, 622 
And see State v Walters, 135 La. 1070, 66 So. 364 

-0 See cases under note 19, supra. For a good discussion regarding the 
reason foi this view, see Common, v Chesapeake etc, R, Co, US Va. 261 
87 S.E, 622. 

^lAndeison v Douglas County, 67 Colo. 403, 186 Pac, 284; Reynolds v 
Topeka Board of Education, 66 Kan. 672. 72 Pac. 274; People v Jefferson 
County Canvassers, 143 N.Y. 84, 37 N.E. 649 

-estate V Nelson. 135 La. 678. 65 So 893; Common, v Chesapeake, etc,, 
R. Co. 118 Va. 261, 87 S E. 622. 

23 Mitchell V State, 19 Ind. 381, 
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aiitlioriticH hold tlial, nncli a .statute cannot be amended,for the 
reason that iC lire orift'inal enactment is completely nncon.stitntional, 
there is no thing' to amend,.since an unconstitutional act, being 
void, has no ('xi.sLeiiec as a law. Other authoritie,s, however, adhere 
to the view that a .statute luicoiistitiitioual in its entirety, may be 
amended, provided the nmeudment ciualifies as a complete and iucler 
pendent statute iu and of itself,"" And in at least one .state, the 
courts do not cou.sisteutly adlierc to either of these two views, but 
allow an amendmeut, except lu those eases where the statute is 
completely uiicoustitulioiuil liy virtue of a lack of power m the 
legislature to enact it.-'^ Hut whci'e a statute is iiiieoiistitutioiial in 
part only, i1. may he laid down, as a general rule, uudouhtedly in 
all juri.sclietious. Unit the .statute may he ameiuled liy obliterating 
the invalid provisions or ))y eorrectiug tliosc which violate the eon- 
.stitution,-” 

Moreover, a slalule eaiuiot he aiueiided so long as it.s opera- 
^ Aa Mul-CouLiurnl, Petroloum Corp. v Alexander, 35 Fed. (2) 43; Hill v 
Ainoricau Book Co , 171 Ark. 4271 2,36 R.W. 20; Williums v Dorinany, 99 Fla. 
496, 120 So 117; Keiiiu! v Itemy (Ind.) 163 N.E, 10; Lynch v Murphy, 119 
Mo. 163, 24 S.W, 774; I'laUsmoulh v Murphy, 74 Neb. 749, 105 NW. 293; 
Paris Moimtain Water Co v City of Greenville, 110 S.C. 36, 96 S.E. 546. 
This view I'iiids coiisldoriihle support in the slatius ol the statute atter 
it has been cloclared uiiconstitiitioiuil by the courts. See Plattsmouth v 
Murphy, supra, 

M Ibid. 

so Los Angeles County v Jones (Calif.) 59 Ihic, t2) 139, Hull v Boston 
Street Commra,, 177 Mass. 434, 50 N.12. US. People v DeBlaay, 137 Mich. 
402, too N.W 5ns, State v Silver Bow Ref, Co., 78 Mont. 1, 252 Pac. 301; 
Allison V Corker, 67 N.J.Ij. 596, 52 All. 362, 60 L.R.A. 564, Slate v Cincin¬ 
nati, 52 Ohio SI, 119, 40 N.H, 503, 27 L.R.A. 737. Bnglish Mortgage Go y 
Hardy, 93 Tex. 2Sfl, 55 S.W 169; Coniinoii. v Chesapeake, etc., R, Co,, 118 Va. 
261, 37 S.E. 622, And note tlic luUlRional reasoning in Allison v Corker, 
snpra, that the act is not void but merely inoperative until the defect is 
removed by luiicndinoiil 

-■ Bradford Oily v t’ciiii.sylvaina Tel, Co, 26 Pa. Co. 321. Also note 
McLaughlin v SiimmU Hill Borough, 224 Pa. 425, 73 Atl. 975 

liHStalo V Corluilt, 61 Ark. 220, 32 S.W. 686; Jacksonville etc., R, Co, 
V Adiuiis, 33 Fla. 603, 15 So. 257, 24 L.R.A 272, Smith v Slate Board ol 
Medical ExaininevH, 172 Ga. 106, 157 S.E. 268, Peiry v Campbell, 110 Iowa 
290, 31 N.W, 604, 50 L R,A, 92; State v McCall, 162 La. 471, 110 So 723, 
Lawton Spinning Co, v Common., 232 Mass. 28, 12L N.E 518; Lynch v 
Murphy, 119 Mo. 163, 24 S W. 774, State v Sliver Bow Ref. Co., 78 Mont. 
1, 252 Pac, 301; Allison v Corker, 07 N.J. Law 596, 52 Atl. 362, 60 L.R.A 
564, Paris Mountain Co v Greenville, tlO S.C. 36, 96 S.E. 545; Clay v 
Buchanan, 162 Tenn. 204, 36 S.W. (2) 91. See also Walsh v State, 142 Ind, 
357, 41 NE. 65, 33 L.R.A, 392, and note, 60 L.R.A 564. 
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tion is suspended by a referendum."®’ And the constitution may 
expressly exempt certain laws from the amending power of the 
legislatiu'e.^” 

§ 118, Title.— Since this matter has been discnsaecl elscwhei’e,®” 
it will not be treated further at this point. Suffice it to say that 
the rules which apply to statutes generally are equally applicalile 
to amendatory statutes.^® 

§ 119. Identification of Amended Acts. — Since amendatory 
acts, strictly spealciiig, are not new laws but continuations of the 
old,®^ the old act must be adequately identified. In fact, eonstitn- 
tional provisions often require that the amendatory act identify the 
act it amends®* Provisions of this type have been regarded as 
mandatory.®" 

But the means of identification iiiaj'- vary.®” Usually, a refer¬ 
ence to the amended statute is sufficient if such rct'eveiice makes 
the identification rea,sonahly certain.®’ A recitation oP the title of 

20In re Opinion of Justices, 132 Me. 512, 174 Atl 853 

30Johnson v Simpson (Ark.) 51 S.W. (2) 233 (local laws), And of 
course a statute in the nature of a contract, cannot be aniencled. Cliai'les 
River Bridge v Warren Bridge, 11 Pet 420, 9 L.Ed, 773. 

31 See supra, Cliapt, X, § 96, et seq. 

32 See Chapt, X, supra. Also note The Form of Aineiidiitory Statutes 
(1929) 43 Harvard L. Rev. 482, and Drafting Amendatory Statutes (1930) 
43 Harv. L. Rev. 1143. 

33 See supra, § § 115 and 117. 

31 Johnson v Pinkley. 141 Ark. 612, 217 S.W. 805; Moutou v City of La- 
Fayette, 130 La. 1064, 5S So, 883; Murphy v Eiiey, 77 Md. SO, 25 Atl. 993, 
People V Pritchard, 21 Mich. 236; State v Cresawell, 117 Miss. 795, 78 So. 
770, State v Mitchell, 17 Mont. 67, 42 Pac. 100, Aurora Board of Educa¬ 
tion V Moses, 51 Neb. 288, 70 N.W. 946; State v Hallock, 19 Nev, 384, 12 
Pac. 832, In re Pittsburgh's Pet, 13S Pa. 401, 21 Atl. 757, 

35See Aurora Board of Education v Moses, 51 Neb, 288. 70 N.W. 946. 

3(>See Note 43 Harv. L, Rev. (1930) 1143, 

3' Harper v State, 109 Ala. 28, 19 So. 857; Johnson v Pinkley, 141 Ark. 
612, 217 S.W. 805; Saunders v Pensacola, 24 Fla. 226, 4 So, 801; People v 
Boykin, 298 111. 11, 131 N.E 133; State v Thomas, 74 Kan. 360, 86 Pac 499, 
Hickman v Kimbley, 161 Ky. 652, 171 S.W. 176; Pue v Hetzel, 16 Md. 539; 
Pioneer Fuel Co v Molloy, 131 Mich. 465, 91 NW 750; Winona v Whipple, 24 
Minn. 61; Mehrens v Greenleaf, 119 Neb. 82. 227 NW. 325, Worthington v 
Second Judicial Dlst. Ct., 37 Nev. 212, 142 Pac 230; McDonald v Hudson 
County. 98 N.J.L. 386, 121 Atl. 297; People v Clute, 50 N.Y. 451; State v 
Banfieid, 43 Ore, 287, 72 Pac. 1093; Shipley v Eloydada, Ind. School Disl, 
( ex. Civ. Ap.) 250 S.W. 159; State v Ci-oss, 44 W.Va. 316, 29 S.E. 527; 
Madison etc.. Plank Road Co. v Reynolds, 3 Wis. 287; Hollibaugli v Helm, 
13 Wyo, 269, 79 Pac, 1044. 
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tlie old act or statute is also generally considered as meeting this 
tcst,^® although othei' methods are regarded as being equally suffi¬ 
cient. Thus, identii'ieation may he made by referring to the amended 
statute liy its number and section in the session laws of a particular 
year,®“ or by reference to the jiroper chapter and section,^'’ or some 
other similar citation of the amended statute’ll in an official com¬ 
pilation of the statutes.'!- The date of the approval of the amended 
act, however, does not need to lie set forth,!■’ although it may be a 
source of identification, if used,’!'' And mere clerical errors or 


as stone v State, 137 Ala, 1, 34 So. 829; School Disl v School Dial,, 

73 III. 249, Hicltmau v Klmbly, 161 Ky. G52, 171 S.W. 176; Arnoult v New 
Orleans, 11 La. Ann 54; State v Stewar-t, 52 Neb. 243, 71 SW 998, In re 
McKeown, 237 Pa. 62G, 85 Atl. 1085; Hood v City o£ 'Wheeling, S5 W.Va. 
578, 102 S.E, 259, DiU the Indiana decisions reauire that the title of the 
amended act he set out in full in the title of the amendatory act. Thorn v 
Silver, 174 Ind. 604, 89 N.B. 943, 92 NE. 161; Hendershot v State, 162 lod. 
69, 69 N,B 679 ; Boring v Stale, 141 Ind. 640, 41 N.B. 270; also see The 
Form of Amendatory Statutes, (1929) 43 Harv. L, Rev, 482. 

30 McCoy V Jefferson County, 232 Ala. 661, 169 So, 304; State v Thomas, 

74 Kan. 360, 86 Pac. 499 ; State v Nelson, 135 La, 678, 65 So. 893; Merrlt v 
Wliilloclt, 200 Pa. 60, 49 Atl, 786; Slate v Burnside, 32 S.D. 291,142 N.W, 1128 

'10 Ross V Aguirre, 191 U.8. GO, 48 L.Ed 94, 24 S.Ct, 22; Montgomery v 
State, 107 Ala. 372, 18 So, 157; Beach v Von Detten, 139 Calif. 462, 73 Pac, 
187; Wheeler v State, 23 Ga. 9, Ex parte Paducah, 125 Ky. 510, 101 S.W, 
898; Stale v Brown, 41 La. Ann, 771, 6 So. 638; Garrison v Hill, 81 Md. 651, 
32 Atl, 191; People v Judge, Grand Rapids Super. Ct., 39 Mich. 195; State v 
Marlon County Court, 128 Mo. 427, 30 S.W. 103, State v Stewart, 52 Neb. 
243, 71 N.W. 998, Ex parte Howe, 26 Ore. 181, 37 Pac. 536; Cummings V 
Atty.-Gen., 13 Pa. Dlst. 521; Womack v Garner (Tex.) 31 S.W. 358; Edler v 
Edwards, 34 Utah 13, 96 Pac. 367; Coramou. v Brown, 91 Va. 762, 21 S.E, 
357, 28 L,R.A. 110; State v Miues, 38 W.Va. 125, 18 S.E. 470. 

<4 Chopler, title, and section; The Borrowdale, 39 Fed. 376; State v 
Long, 21 Mont, 26, 52 Pac, 646, Slate v Stewart, B2 Neb. 243, 71 N.W. 998, 
State V Pheiiline, 16 Ore. 107, 17 Pac. 572. Title and chapter: State v 
Berka, 20 Neb. 375, 30 NW. 267. 

4^ A reference to an unotfical compilation of the statutes, is not a 
sufllcient identification, Lipscomb v Kaloroukas (Fla.) 133 So. 107. Bui, 
if the compilation is of a reliable nature or one accepted by the public and 
relied upon, there is no well founded reason why a reference should not 
be as sufficient as it made to an offical compilation, 

43 Harper v State, 109 Ala. 28, 19 So. 857, Citizens St, R Co v Haugli, 
142 Ind. 254, 41 N.E. 633; Willis v Mahon, 48 Minn, 140, 50 N.W. 1110; State 
V Mines, 38 W.Va. 125, 18 S.E. 470, 

■i'l Stone V State, 137 Ala. 1, 34 So. 629; Shoemaker V Smith, 37 Ind. 122, 
In re MelCeown, 237 Pa. 626, 85 All, 1085. 
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omissions in stating the means of icleulirication nril] not mvolicliite 
Ihe amendment, if the court can asecidaiu the inlentiou ot the legis¬ 
lature from the entire statute^-' with rcasonalilo (ieihiiiiily.‘« 

The matters recited for identification purposes nmy he placed 
either in the title or in the body of the now statute.'^ d'he court 
will, however, resort first to the body of the new slaliito in its offoi't 
to find the means of identification,'"' hnl failing there, it will resort 
to the title.'"’ 

And a statute which makes a second aincnduient of the original 
act does not need to make any refeimum to tlio first amending act."" 

u-i Dakota County Scliool Dist. v Chaijraiin, 152 Fed. R87, cert, den., 
205 U.S. 6-45, 51 L.Etl, 923, 27 S.Ct. 792; HartJer v Slate, 109 Ala. 2S, 
19 So. S57; Hughes v Kelly, 95 Ark. 327, 12!) S.W. 781; Saimders v Pensa¬ 
cola, 2-1 Fla. 236, i So. 801; Alhorsou v Hamilton, 82 Ga. 30, 8 S.IH, RG9, 
People V Penman, 271 III. 82, 110 N.E. 894; Slate v Dailey, 157 Ind. 321, Cl 
N, E 730, 59 L.E.A. 435; Baker v Agricultural Land Co„ 112 Kan. 79, (il Pac, 
412; Lowell v IVaslihigton County E. Co„ 90 Me. 80, 37 Atl. 809; Pioneer 
Euel Co. V Molloy, 131 Mich. 465, 91 N.W. 760; "Winona v Whipple, 24 Minn, 
61; State v Mitchell, 17 Mont. 67, 42 Pac 100; Stale v Dabcoek, 23 Neb. 
128, 36 N,W. 348; Wortlungtoii v Second Judicial Dist, Ct„ 37 Nev. 212, 
142 Pac 230, McDonald V Hudson County, 98 N.J.L. 336, I3i All. 297; People 
r Clute, 50 N.Y. 451; State v Wollard, 119 N.C. 779, 25 S.E. 719; Murphy v 
Salem, 49 Ore. 54,87 Pac. 532, English Mort. Co. v Plarcly, 93 Tex. 289, 55 S.W. 
169; State v Cross. 44 W.Va. 315, 29 SE, 527; Peubcrthy v IjOe, 51 Wis, 
261, 8 N.W. 116; HolUbaugb v Helm, 13 Wyo. 269, 79 J’ac. 1044. lucon’ccl 
statement of the section number, Hughes v Kelly, 95 Ark. 327, 129 S.W. 
784; People y Van Beyer, 248 III. 136, 93 N E 725; IlolllbaugU y Heliil, 13 
Wyo. 269, 79 Pac. 1044, of act or chapter numberB; People v Puiunan, 271 
III. 82, no NE. 894; Lowell y Washington County H, Co., 90 Me. 80, 37 Atl 
869; Pioneer Fuel Co. v Molloy, 131 Mich. 465, 91 NW. 750; PoopUi v Lord, 
41 N.Y.S. 343, have been held insufficient to destroy the validity of tbo 
amendment. 

lOHavper V State, 109 Ala. 28, 19 So 857; People y Hairo, 321 III. 153, 
S3 N.E. 133, Citizens St. R. Co. y Haugh, 142 Ind. 25 1, 4 L N E. 533; Common 
y Casteel, 4 Ky. L. 623; State v Woolard, llfl N.C. 779, 25 S.E, 719; Peii- 
bertby V Lee, 51 Wis. 261, 8 N.W. 116. 

ir Johnson y Pinldey, 141 Ark. 612, 217 S.W. 805, School Dist. No. 5 v 
School Dist. No. 10, 73 III. 249; Worthiuglon v Second Judicial Dist. Court, 
37 Nev. 212, 142 Pac. 230; People v Lord, 41 N.Y.S. 313, State v Eohmsoii, 
32 Ore. 43, 48 Pac, 367, Shipley v Ploydada (Tex.) 250 S,W, 159; Pciiberthy 
y Lee, 51 Wis. 261, S NW. 116 

48 See Johnson v Piukley, 141 Ark. 612, 217 S.W, 806. 

4!) State T Robinson, 32 Ore. 43, 48 Pac. 357; Shipley v Floydada (Tex.) 
250 S.W. 159. 

soflamon Meter Co, v Sims, 114 N.J.L. 590, 178 All, 92. 
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§ 120. Description of Amended Statute,—In at leiust one state, 
tlie eoiistitutiou goes cousideraldy ))eyoiid tlie general requirements 
with reteronoe to the identification of the old statute, and provide,s 
that the now act or statute sliall contain a description of the .statute 
which is to 1)0 aiiiPiidcd.''’^ A rciisonalile de.seription of the old stat¬ 
ute, however, suffices.'*" And the description i.s reasoinihle if it 
identifies ihe ainonded .statute heyoiid a reasonable doubt."'’ Conse¬ 
quently, the description of the eliangcs in the old law iiiiist he dis¬ 
tinct in order to he sufficient “ Moreovci’, these constitutional 
requirements are also mandatory.'*'* 

Jn anotliei' state, a somewhat similar eon.stitiitioiial provi.sion 
exishs, and requires that the ameiuktory act recite in its caption or 
elsewhere, the l.itle or ,sn)).staiiee of the iinieiided law ’*'* Tlii.s provi¬ 
sion IS also mandatory.'*' A recitation, however, of the subject ful¬ 
fills the re(|uii'cnunit that, tlie .snhstauee he stated.'*® And a reference 
to the section iiiuuhcr of the aiuondcd act, although not prescribed 
liy the eojistitiition, does not violate the coiiiStitutioiial requirement 
that the ameiidntory act shall recilc the title of the law which is to 
be ameiuled.'**' 


§ 121, Setting' Forth the Amendatory Statute—In General.— 
Some slates jiroliiliit by means of eomstitutional provisions the 
aniendiiient of a sl.utiito simply by reference to title alone and 
require Llio new .statiUe to be- set forth and published in its cn- 

fi) See Ga, Coiisl,, Arl. 7. § 3. Also note Atlantia v Plclteiis, 176 Ga. 
833, 169 S.E. 99 

lia McCall v Freomaii, 163 Ga. 92'1, 137 S.E 397; Cumiingliam v State, 
128 Ga. 5B, 57 S.E. 91). 

83 Georgia SoulliBi'li etc., It. Co. v George, 92 Qa. 760, 19 S.E. S13. 

81 See Engllsli v Smitli, t62 Ga. 195, 133 S.E, 817, 

88 English v Smitli, 162 Ga. 195, 133 S.E, 817. But nol, II Lhe act does 
not pui'uort to amend any law. Durliam v State, 166 Ga. 561', ill S.E 109. 

80 See Temi. CoiihI, Art. 2, § 17. Also note McMahan v Pelts, 159 Tenn. 
135, 19 SW, (2) 219, 

BT McMahan v PeUs, 169 Tenn. 435, 19 S W, (2) 2'I9; Heisltell v Knox¬ 
ville, 136 Tenn. 376, 1S9 S.W. 857, 

88 McMahan v Pella, 159 Tenn. 135, 19 S.W. (2) 219, State v Runnels, 
92 Tenn. 320, 2t S.W. 665. 

r>l) Texas Go, v Port (Tenn.) 80 SW. (2) 658, Rut a mere relerence 
to number, section and year ot the act amended, is insiilficient Mattel t 
C lark Hdw, Co., 155 Tenn. 181, 290 S.W. 977. 
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tirety.''" These provisions are also regarded as mandatory and 
consequently must he complied witli, at least, suhstantially.”- Never¬ 
theless, a eoiistitutiona] inhibition against amendment of a statute 
by reference to its title oidy has no application to amendments by 
implication.'’'^ 

However, in the absence of .sncli constitutional provisions, 
ameiidnieiit.s may be made liy inserting certain words, sentences, 
nr provisioms, and by .striking out certain words, sentences, or pro- 
vi.sions, nr by both, by reference to title alone."'' This method natur¬ 
ally resulted in considerable eoiifnsioii and led to the enactment of 
deceptive law,s,"'’' .since it was extremely difficult for the members of 
the legi.slatnre, without having the text before them, to understand 
what was intended."" In order to remedy this situation and prevent 
“blind” amendments, and the consequent deceiving of the legis- 

co Indiana Const. (1851) Art. 4, § 21, is a typical provision. In this 
state, as a result of the above provision, it is necessary to set forth the 
last amendatory act rather than the original. The Form of Amendatory 
Legislation (1929), 43 Harv. L. Rev. 482. 

fliTuskaloosa Bridge Co. v Olmstead, 41 Ala. 9; Bush v Indianapolis, 
120 Ind, 476, 22 N.E. 422; Sedgwich County v Bailey, 13 Kan. 600; Hazel- 
ngg V Hazelvigg, 169 Ky. 345, 183 S.W. 933, State v Trenton, 53 N.J.L. 566, 

22 Atl. 731; State v Homer (Okla. Cr.) 290 Pac 197; State v Beddo, 22 Utah 
432, 63 Pac. 96. 

02 Bates v State, 118 Ala, 103, 24 So. 448, People v Friederlch, 67 Colo. 
69, 185 Pac. 657; Nelson v Hoffman. 314 pi. 616, 145 N.E 688; Hendershot v 
State, 162 Ind. 69, 69 N.E, 679; Hicks v Davis, 97 Kan. 312, 97 Kan. 662, 164 
Pac. 1030, 156 Pac. 774; Attorney-Gen. v Loomis, 141 Mich. 547, 105 N.'W, 
4; State v Chambers, 70 Mo, 625, State v Majors, 85 Neb, 375, 123 NW. 
429; Gaston v Thompson, 89 Ore. 412, 174 Pac. 717; Common, v Meyers. 290 
Pa. 573, 139 Atl 374; Henderson v Galveston, 102 Tex. 163, 114 S.'W. 108; 
Beale v Pankey, 107 Va. 215, 57 S E. 661. 

M People V Chicago, 349 III. 304, 182 N.E. 419, State ex rel Berthat v 
Gallatin County H.S.Dist. (Mont,) 59 Pac. (2) 264, Schott V Continental 
Ins. Underwriters, 326 Mo, 92, 31 S.'W. (2) 7; Stale v Mirabel. 33 N.M. 353, 
273 Pac. 928, 62 A.L.R. 296. 

“I By striking: Southern Pac. Co. v Bartine, 170 Fed, 725; Fletcher v 
Prather, 102 Calif. 413, 36 Pac. 658; Shelby v Bottineau, 56 Mont. 363, 186 
Pac 162; Bush v Western Union Tel. Co, 93 S.C. 176, 76 S.E 197; Mobley v 
Dent, 10 S.C. 471. By adding; U.S v Lapp, 244 Fed. 377, State v Hubbard, 
148 Ala. 391, 41 So 903; Fletcher v Prather, 102 Calif. 413, 36 Pac. 658; 
Settlers Irr, Dist. v Settlers Canal Co, 14 Idaho 504, 94 Pac. 829 

03 People V Mahaney, 13 Mich. 481; State v Beddo, 22 Utah 432, 63 
Pac. 96. 

00 Southern Pac. Co, v Bartine, 170 Fed. 725, State v Duval County, 

23 Fla, 483, 3 So. 193. 
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lature and the public, the constitutional provisions above discussed 
were adopted.®'' Their value is obvious. 

§ 122. Sufficiency of Statement of Amendatory Statute.—The 
constitutional requirement that the new statute he set forth and 
published at length,®® does not, however, require a complete recital 
of the old statute but only n complete statement of the terms of 
the now one,®® although a recital of the old statute will not invali¬ 
date the amended one.™ Every beneficial result that is derived from 
the printing of an amended section or amended statute in full, may 
he obtained without printing in verbatim the old section or statute." 
Yet ill printing the new or amendatory statute, certain requirements 
must be met in order for the statute to be properly set forth, These 
requirements depend to a large extent upon the nature and scope of 
the aineudnient. Thus, the new act must be set forth in its entirety, 

fliPeoDle V Prlederloli, 67 Colo. 69, 185 Pac, 657; State v Duval County, 
23 Fla. 483, 3 So. 193; Atchliison, etc., E. Co. v Topeka Board of Educ., 123 
Kan. 378, 255 Pac. 60; Lynn v Bullock, 189 Ky. 604, 226 S"W 733, Hart v 
BaoUstroin, 148 Miss. 13, 113 So. 898, State v Chambers, 70 Mo. 625 Also 
see Notes (1930) 43 Harv, LEev 482, 483 (1930), 43 tiarv. LEev, 1143, 

08 See supra, § 121, 

00 Erickson v I-Iodgea, 179 Fed. 177, 102 C C.A, 443; State v Patterson, 
145 Ala. 12S, 42 So. 13; In re Miller, 29 Anz. 582, 244 Pac 376; Penolio v 
Sebaslain Bridge DisL„ 133 Ark. 380, 200 S.W. 501; Sanchez v Fordyce, 141 
Calif. 427, 75 Pac, 56; State v Duval County, 23 Fla. 483, 3 So. 193; Gilbert 

V Georgia E. Co„ 105 Ga. 486, 30 S.E 888; People v Chicago, etc., R. Co, 305 
III. 529, 138 N.E. 135; Brewer v Pittsburgh, 91 Kan, 910, 139 Pac. 418; Bryan 

V Voss, 143 Ky. 422, 136 SW 884; People v Stiner, 248 Mich. 272, 226 N.W. 
899, Ellis V Pai'sell, 100 Mich. 170, 58 N.W 839, Heidelberg v Batson, 119 
Miss. 510, 81 So, 225; State v Herring, 208 Mo. 708, 106 S.W. 984; Burge v 
Wabash R, Co,, 244 Mo. 76, 148 S.W. 925; People v McCallum, 1 Neb, 182, 
Colwell V Chamhorlain, 43 N.J.L. 387; Wells v City ot Buffalo, 14 (N.Y.) Hun, 
438; Layman v McBride, 15 Ohio St. 573; Noland v Costello, 2 Ore. 57; 
Common, v Sweeney, 281 Pa. 550, 127 Atl. 226; Womack v Garner (Tex.) 31 
S.W. 358, State v Lawson, 40 Wash. 466, 82 Pao. 750 

TO Draper v Palley, 33 Ind. 465; Common, v McNutt, 133 Ky. 702, 118 
N.W. 978; Traiibarger v Chicago, etc., R Co., 250 Mo. 46, 156 S-W. 694; 
Morrison v St. Louis, etc., H Co., 9G Mo. 602, 9 S.W 626, 

n Chambers v People, 113 III. 509; Marion v Campbell. 266 III. 256, 107 
N.E. 601, An endless reiteration of amendments, however, is not required, 
Michaels v Hall, 328 III. 11, 159 N.E, 278. 
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if all the sections of the old act ave amendedif an entire section 
is amended, the entire new section must he set forth mid if a sec¬ 
tion is divided into subdivisions, only those subdivisions which are 
amended need to be set forth and piiblisliedd'^ 


§ 123. Statutes Eequired to Be Set Forth.—The constitutional 
provisions prohibiting amendment simply liy reference to title and 
requiring the amendatory enactment to be set forth in full, apply 
only to tho.se eiiaetmeiits which are strictly aiuendatory in their 
nature.’’’ In other words, an enactment which docs not amend an 
exi.stiiig piece of legislation, is not snhjeet to the rccjniremeiits of 
constitutional provisions of the above type.’” But, as is apparent, 
it is not always easy to determine when an act is strictly amend- 


T2ln re Miller, 29 Ariz. 582, 24'1 Pao. 376; Board ol PenlteuLlary Comrs 
V Spencer, 159 Ky. 255, 1G6 SW. 1017, State v Thurston, 92 Mo. 326, 4 S.W 
990. 


73 Martinsville v Frieze, 33 Ind. 507, Hiclcmnii v Klmbley, 161 Ky. 652, 
171 S W. 176; Board of Trustees v Scott, 125 Ky. 545, 101 S.W. 944 If sev¬ 
eral sections are amended, each as amended should be set forth. Hazelrigg 
V Hazelrigg, 169 Ky. 345, 1S3 S.W. 933. Also sec the following cases In 
connection with the text above and this note: In re Campbell, 143 Calif. 623, 
77 Pac. 674; Attorney-General v Loomis, 141 Mich. 547, 105 N.W 4; Dist. 
Hoad Board v Spilman, 117 Va. 201, 84 S.E. 103. 

74In re Miller, 29 Ariz, 582, 244 Pac. 376; Kolcas v Common., 194 Ky. 44, 
237 S.W. 1090; State v City of Kearney, 49 Neb. 325, 63 N,W. 633. Also .see 
Edrington v Payne, 225 Ky. 86, 7 SW. (2) 827 Contra: Martinavllle v 
Frieze, 33 Ind. 507. 


75Eraoely v Noble, 201 Ala. 74, 77 So, 368; State Highway Comm, v 
Otis, 182 Ark. 242, 31 S.W. (2) 427, Van Pelt v Hilliard, 76 Fla. 792, 78 So, 
6 M; Timm v Harrison, 109 III. 593, Dodd v State, IS Ind. 56; Hice v PIos- 
kings, 105 Mich, 303, 63 N.W, 311, .State v Ream, IG Neb. 681, 21 N W 398' 
Pond Creek v Haskell, 21 Okla. 711, 97 Pac. 338; David v Portland Water 
Committee, 14 Ore. 98, 12 Pac, 174; Comm, v Samuel Black Co., 223 Pa. 74, 
i2 Atl. 261; Davis y State, 93 Tex. Cr. 192, 246 S.W 395 


^60 S.W. 51G; People v Myers, 206 Calif. 
480. 2i5 Pac. 219, People v Greer College, 302 111. 538, 135 N.B, 80; Hazelett 

Mrptf ^ Go, tl Kan. 519; 

M ch J I “ Bartholomew v Bartholomew, 15 

1032 M 17' 7' ^ B'’'. 34 Mont. 268, 85 Pac. 

.Y.S. 633. Cornman v Hagglnbotham, 227 Pa. 549, 76 Atl. 721. 
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atoiy,’^' allliough elfoct rathftv Ilian form is ilie decisive factorJ® 
Hence, a cliauge in phvaseology without ehangnig the inermiiig or 
legal effect of a statute docs not fall within the scope of this sort of 
a constitutional provisioiiJ* I'he same is true with a new statute 
which is complete and independent in itself;"'’ and with a repealin';' 
act,"i purpose is to repeal au existing law in whole or in 

part;"- and Avith a reference statute,"'’ since it is not strictly ameiida- 

77 See suprii, § ItS, But note State v Shafer, 63 N.D. 12S, 2t6 NW 874, 
that whether a alalute is amended depends upon whether the law alleged 
to ho amended, is permitted to reniam, and something is added to, or taken 
from it, 

78 See People v Greer CoUego, 302 III. 538, 135 N.E SO. See also Troy 
v Atohinson, ate., It. Co„ 11 Kan. 51D; Underwood v MoDuIfee, 15 Mich. 3G1; 
Knisely v CoUerel, Iflti Pa. GM, 46 Atl. SCI, 50 L.R.A. 86, 

70 People V Myers, 206 Calif. 480, 275 Pnc. 219; Gilbert v Moody, 2 Idaho 
747, 26 Pac. 1092; Ilazeletl v Bullor Univ., 84 Ind. 230; Cornmnn v Haggin- 
botlnim, 227 Pa, 549, 76 All. 721. 

80Stale V Buroliflokl, 218 Ala. 8, 117 So, 483; State v Iloseberry (Arlz.) 
289 Pnc, 616; Giillovlcli v People, 68 Colo. 290, 189 Pao, 34, Tennant v Joerns, 
329 111. 34, 160 N.E. IGfl, Stale v Groemvald, 180 Ind, 321, 116 N.E, 296; 
Hunter v City of Louisville, 199 Ky. 834, 252 R.W, 119; Shreveport v Nejin, 
140 La. 785, 73 So 996; People v Maliaiiey, 13 Mich. 481; Miller v Lamar Life 
Ins, Co„ 168 Miss. 763, 131 So. 282; Slate v Bennett (Mo.) 11 S.W 264, 
King v Pony Gold Mining Co., 24 Mont. 470, 62 Pac. 783; Mehrens v Green- 
leaf, 119 Neb. 82, 227 N.W. 326; Stale v Cole, 38 Nev. 488, 151 Pac 944, State 
V Fargo Bottltug Worlw, 19 N.D. 896, 124 N.W. 387; Bocox v Bixhy, 114 Okla. 
269. 217 Pao. 20; /iluHcli v Polk Comity, 107 Ore. 669, 215 Pac. 678; Ruler v 
York Cmuity, 290 Pa. 427, 13!) All. 136; Snyder y Compton, 87 Tex. 374, 28 
S.W. 1061; State v Wolior County Irr DhsL., 62 Utah 209, 218 Pac. 732; Ex 
parte Settle, 114 Va. 716, 77 S.IO, 496; Haynes v Seattle, 83 Wash. 51, 145 
Pae, 73. In re Boulter, 5 Wyo. 329, 40 Pac. 520, Similarly, supplemental 
leglslatloii, complalo in It.sell' and not requiring reference to other existing 
legislation In order to ascertain its meaning or scope, does not come within 
the purview of these conniiliUioual requiremenls: Central Ky, Natural Gas 
Co. V Mt. Sterling, .82 Fed. (2) 338; People v Pollgnos, 322 111. 304, 153 N.E, 
373; Statu v Gninuy, 55 Kan. 532, 40 Pac. 926. 

St Johnson V Pinkloy, 141 Ark. 612, 217 S.W SOB; Gross v Jefferson 
County. 225 Ky. 641, 9 S.W, (2) 1006; Barron v Smllli, 103 Md, 317, 70 Atl, 
225; Stale v LoBloml, 108 Ohio St. 41, 140 N.E, 491, Comra, i Cooper, 277 
Pa. 554, 121 Atl. 502, But seo Hicks v Davis, 97 Kan. 312, 97 Kan. 062, 154 
Pac, 1030, 156 Pan. 774. 

H3 For dafiultiou of "repealing act" see § 116, supra, 

S’Hayes v Statu, 221 Ala, 389, 128 So, 776; Slate Highway Comm v Otis, 
182 Ark. 242, 31 S.W, (2) 427; liloxLon v State Highway Comm., 225 Ky. 324, 
8 S.W, (2) 392; Spvatl v HoU'iia I’owcr Co, 37 Mont. 60, 94 Pac 631; People 
r Banks, 67 N.Y. 568. 
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tory in its nature.®* Nor need an act amending a previous enact¬ 
ment, 'vvhicli has been held unconstitutional, be set forth at length, 
since’an amendment of this type is not strictly amendatory.®“ And 
where a statute amends other legislation by implication only, the 
amendatory statute needs not to be published at length.®'^ The exclu¬ 
sion of implied amendments from the scope of the constitutional 
provisions requiring amendatory acts to be set out at length as 
amended, is justified by the reasoniug that the provisions were not 
intended to abolish the power to amend by implication. Moreover, 
to hold implied amendments within the scope of such provisions, 
would result in considerable eoufusion and cause the enactment of 
legislation to be a cumbersome and impractical process. 

§124, Effect of Invalid Amendments, Generally,—Of course, 
if the amendatory statute is wholly void, the statute sought to be 
amended is not affected but remains in force.®® It is as inoperative 

siFor definition of “amendment" see supra, §i 78 and 115. 

85 Cook V School District, 266 III. 164. 107 N.E. 327. See also McLean 
V Brodigan, 41 Nev. 46S, 172 Pao. 375. 

88 See § 117, supra. 

87 Mills 7 Smith, 177 Fed. 652, 101 C.C.A, 278; Hayes v State, 221 Ala. 
3S9, 128 So. 776; State v Roseberry (Ariz.) 289 Pao 515; McKee v American 
Trust Co„ 166 Ark. 480. And see DeMotte v Demotte, 364 III. 421, 4 N.E (2) 
860. 

88 Frost V State Corp. Commission, 278 U.S. 516, 73 L.Ed. 483, 49 S Ct. 
235, reversing 26 Fed. (2) 508; Merritt v Gravenmier, 169 Ark, 779, 277 S.W. 
526; Miller v Union Bank & Trust Co. (Calif.) 69 Pac. (2) 1024; 'Wilmington 
Trust Co. V Highfield (Del.) 153 Atl. 864; Barker v State, IIS Ga. 35, 44 S E. 
S74, Chapman v Ada County, 48 Idaho 632, 284 Pac. 259; Ruhan v City of 
Chicago, 330 III. 97, 161 N.E. 133; Ward v Common., 228 Ky. 468, 15 SW. 
(2) 276; Bangs v Fey, 159 Md. 548, 152 Atl. 508; In re Justices Opinion, 269 
Mass. 611, 168 N.E, 536, 66 A.LR. 1477; People v Rose, 218 Mich. 642, 18S 
N.W. 417; Holmes v State, 146 Miss. 351, 111 So. 860; State v Hartmann, 299 
Mo, 410, 253 S.W. 991; Barker v Potter, 55 Neb. 25, 75 N.W. 57; State v 
Bailey, 3 N.J. Misc, 297, 128 Atl, 389; In re Markland, 203 N.Y. 158, 96 NE. 
427; Allen v City of Raleigh, 181 N.C. 453, 107 S.E. 463; State v Ehr, 57 N.D. 
310, 221 N.W. 883; Binion v Dicklson, 138 Okla. 171, 280 Pac. 801; State v 
Savage, 96 Ore. 53, 184 Pac 567, 189 Pac 427; White v White, 108 Tex. 570, 
196 S.W. 508; Whitlock v Hawkins, 105 Va, 242, 53 S.W, 401; Reliance Auto 
Rep. Co. V Nugent, 159 Wis. 488,149 N,W. 377, Also see Judson y Bessemer, 
87 Ala. 240, 6 So. 267, 4 L,R.A. 742; Wilkison v Marion County Childrens 
Guardians, 158 Ind. 1, 62 NE. 481, for application of this rule, where the 
amendatory statute has been regarded as repealing the old statute. And m 
State V Ehr, 57 N.D. 310, 221 N.W 883. where the unconstitutional amend¬ 
ment could not be severed from the amended act, the original act was un¬ 
affected, even though the amendment contained a repealing clause. For 
further treatment of Amendatory Acts, see Chapter XXVII, Infra 





CHAPTER XIII 

REVISION, CODIFICATION AND COMPILATION 

5125. Ie General. 

§ 126. The Poorer to Revise, Codify or Compile 
§ 127. The Enactment or Adoption of Revisions and Codes, Generally, 
i!l2S. Title. 

112S. General Effect of Adoption of a Code or Revision. 

§ LIO. Allocation of Constituent Statutes. 

S131. Rearrangement of Individual Statutes. 

1132. Alteration of Language. 

§125. In General.—Leo'i.slatui’cs ;ire often authorized by coii- 
.stitutioiial provi.sion.s to revi.se and to restate all the statute law of 
a fe^eiieral and permanent nature of the state up to a certain date/ 
ill corrected and improved form," As a result, the lawmakers may 
revise existiii/i .statute law to any extent they deem necessary, so 
loiiff a.s no constitutional limitation is exceeded.^ This re.statemeut 
may he achieved either by a revision or a codification, and the pub¬ 
lished re,S'iilt referred to in numerous ways, such as Revised Statutes, 
Consolidated Laivs, or Consolidated Code, 

The object of a revision or codification, as just suggested, is to 
clarify existing statute law and make it easily found.'* Consequently, 

1 Bales V State, 63 Ala. 30, Burke v Layoff, 178 Ky. 588, 199 S.W. 775; 
Rutledge V City, 155 S.C. 520, 152 S.E. 700. For further treatment of revi¬ 
sion, codification and compilation, see 59 Corpus Juris, §§ 180-'197; and for 
their construction, see Chapter XXIX, supra, 

Gibson v State, 214 Ala. 38, 106 So 231; Pratt Institute v New York, 
183 N.Y, 151, 75 NE 1119, Hartford Fire Insurance Co. v Walker, 94 Tex. 
173, 61 S.W 711, Becker v Green County, 176 Wis, .120, 181 N,W. 715 186 
N.W. 584. 

3 Hart V State (Okla. Cr. Ap.), 60 Pac. (2) 411. And by virtue of the 
power to codify, certain general subjects, .such as civil procedure, probate 
law, etc., may be individually codified. 

1 Hamilton v Rathbone, 175 U.S. 414, 30 S.Ct 155, 44 L.Bd. 219; Cen¬ 
tral of Ga. li. Co. V. State, 104 Ga. 831, 31 S.E. 531, 42 L.R.A, 518, State y 
Meares, 148 S.C. IIS, 145 ,S.E, 695; American Indemnity Co, v Austin 112 
Tex. 239, 246 S.W. 1019. To assist in achieving this purpose, the restate¬ 
ment IS divided into chapters. Cleaves v Jordan, 35 Me. 429, titles, Louis¬ 
ville Public Warehouse v Miller, 26 Ky. L. 351, 81 SW, 275, and articles or 
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it is really more tliau a mere restateineiit.*’ A re-examination of 
existing statute law is ueeessarily implied,'* But tlie restateiiiciit 
may be in the original language of tire statute.^ Or words and 
phrases may be altered,'* new matter incorporated,“ and statutes 
even omitted"" from the revision or codification. And after the 
revision or codification has licen adopted, it becomes the reservoir 
of all the .statute law on the .snlijects indicated by the various 
titles the revision lieing a .sulistitute for and displacing the former 
law.’" As a i'e.sult, any errors must lie corrccled by legislative 
amendments alter the revision or code lias lieen enacted into law.’® 
A compilation, however, is quite different from a revision or 
codification, It is simply a systematic arrangement rather than an 
alteration of existing slatiitory law.’* Tlie original laws eoiitiiiiie in 
force and are not I'cplaced as in the case of a revi.sioii or codifica¬ 
tion The omission ul any statute from the compilation does not 
affect the existence ot such statute, nor does the inclusion of any 
provision not previously cnaeled by the legiislatiire in any way give 
it the effect and force of law."* And a legislative approval of the 
comiiilalion is suiiiily iiii ajiproval of the work of the compilers.” 

§126, The Power to Revise, Codify or Compile, — We have 
already stated lhat constitutions frequently provide that the legis¬ 
lature shall revise and re.stalc existing statute law.’® The actual 

!i See Deolcer v Green County, 17C Wis. 120, 184 N.W. 715, 186 N.W. 584. 
li See cases under note 2, supra. 

T Pratt Institute v NY, 183 N.Y. 151, 75 N.E, 1110; Backer v Green 
County, 170 WIs, 120, 181 N.W. 715, 186 N.W, 581. 

s Pratt Institute V N.Y., 183 N.Y. 151, 76 N.B. 1110, American Indemnity 
Co. V Austin, 112 Tex. 239, 24G S.W. 1019, 

0 State V Towery, 1-13 Ala. 48, 39 So 309; American Indemnity Co. v 
Austin, 112 Tex. 239, 216 S.W. 1019. 

10 state V Towery, 143 Ala. IS, 39 So. 309; Rutledge t City, 165 S.C. 620, 
152 S E 700; Briggs v Buckner (Tex. Civ. Ap ) 19 S.W. (2) 190 

11 Burke v Layofl, 178 Ky. 588, 199 S.W, 775; Becker v Green County, 
176 Wis. 120, 184 N.W, 715, 186 NW. 584, 

12 Ex parte Autry (Okla. Cr. Ap.) 60 Pao.. (2) 239. But see Dart v Bagler, 
140 Mo. 42, 19 S.W. 311. 

13 Broadtlus v Broaddus, 10 Bnsli (Ky.) 299. 

14 Stewart v Uiopelle, 48 Mich. 177, 12 N.W. 36, 

ir. Ibid. 

16 Lyman v Martin, 2 Utah 136. 

17 Lyman v Martin, 2 Utah 136, 

13 Supra, § 126. 
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work, however, is usually done by cominissionei’s appointed by the 
legislature. The legislature will also usually define their powers, 
although in any event, the commissioners cannot create new laws 
nor alter existing legislation,for the enactment and alteration 
of law constitutes the exercise of legislative powerConsequently, 
this power cannot be delegated to the revisers.-^ Nor is the legis¬ 
lature hound by a revision or codification presented to it by the 
commissioners, as that would also constitute an iiifringeiiient upon 
the legislative power,On the other hand, where the law provides 
for a eoiiipilatioii rather than a revision or codification, a legisla¬ 
tive approval of the restatement is not necessarily needed. 


§127. The Enactment or Adoption of Revisions and Codes, 
Generally.—In order for a revision or a code to be effective as law, 
a hill enacting or adopting the proposed code or revision must he 
passed by the legislature. The enactment must meet the usual 
requirements pertaining to the passage of statutes.^’^ For instance, 
the hill must bear an appropriate title,contain an enacting clause,^'’ 
and go through the regular legislative process.*'^ 


isvisant v Knox, 27 Ark. 266, Martin v Johnson, 33 Fla. 287, 14 So, 72S; 
Georgia Central R. Co. v State, 104 Ga. 831, 31 S.E. 631, 42 L.R.A 518; Ex 
parte Hutchens, 296 Mo. 331, 246 S.W. 186; In re School Law Manual, 63 
N.H. 574, 4 Atl S78; Capley v Hudson (Tex. Civ, Ap.) 286 S.W 531. 

2D See supra, § 11. 

21 Mathis V State, 31 Fla. 291, 12 So. 681; Georgia Central R. Co, v State, 
104 Ga. 831, 31 S.E. 631, 42 L.R.A 518; Bowen v Mo. Pac R. Co., 118 Mo. 541, 
24 S.W. 436; State v Guant, 13 Ore. 115, 9 Pac. 56, 

22Martin v Johnson, 33 Fla. 287,14 So. 725 

23 Stewart v Riopelle, 48 Mich. 177, 12 N.W. 36. Legislative approval oi 
a compilation, if given, is only an approval and not the enactment of a 
new law. Lyman v Martin, 2 Utah 136. 

2-4Mathis V State, 31 Fla. 291, 12 So. 681; American Indemnity Co v 
Austin, 112 Tex. 239, 246 S.W. 1019; Stevens v State, 70 Tex. Cr. 565 159 
S.W. 505. 


23 See § 97. infra 

-0 Mathis v State, 31 Fla. 291, 12 So. 681; American Indemnity Go. v 
Austin, 112 Tex. 239, 246 S W. 1013. 

2’ State ex inf. v Herring, 208 Mo. 708, 106 S.W. 984. It must be read 
the required number of times in each house, American Iiulemnity Co. v 
Austin, 112 Tex. 239, 246 S.W. 1019, although the reading of the laws iu- 
e u ^ in the revision is not necessary. Dew v Cunningham, 28 Ala. 466, 

Georgia Central R Co. v Stale, 10-1 
Ga. 831, 31 S.E. 531, 42 L.RA 618. Also see 5 35. et seq., supra. 
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§ 128, Title.—The title to a bill eiiaetiiig a revision or code, is 
sufficient if it relates to a unified subject.^® As a result, the title 
may be quite eoiiipreliensive. lii fact, titles as general and compre¬ 
hensive as the following have been held sufficient; Revised Stat¬ 
utes,Revised Civil Statutes,®® Code of Civil Procedure,®^ Code of 
Civil Practice,®® Criminal Code,®® Penal Code,®^ and Probate Code.®® 
Nor does such a title violate the constitutional provision which pre- 
scvihcs that no bill shall contain more than one subject wliicli shall 
be expressed in the title.®" All that is necessary is that the act shall 
not include any legislation so iucoiigTiious that it could not by any 
fair inteiidineiit, lie considered germane to one general subject; 
otherwise, the constilutioiial provision would he a serious handicap 
to the enactment of legislation.®'^ 

§ 129, General Effect of Adoption of a Code or Revision.®®— 
The aiiactinent or adoption of a code or revision by the legislature 

23Maraton v Humes, 3 Wash. 2B7, 29 Pao. B20. But see Vincent v Knox, 
27 Ark, 266, to tlio effect that If any original legislation is included in the 
revision, separate titles must he Incorporated. Teclmioally, this view is cor¬ 
rect, since there la as much need for a proper title under such circumstances 
as where the legislature enacts independent legislation. But the title of a 
chapter is no part of the law and may be omitted without fatality. Pergiison 
V Gentry, 200 Mo. tSD, 104 S.W, 104. 

29 Marlin v Johnson, 33 Fla. 287,14 So. 725. 

30 McLane v Paschal, 8 Tex. Civ. Ap. 398, 28 S.W. 711 

31 Johnson v I-Iarrison, 47 Minn. 575, 60 N.W. 923. 

32 Porter v Thoiiiaon, 22 Iowa 391. 

33Marston v I-Iuincs, 3 Wash. 267, 29 Pac. 520 

3-1 Ex parte Pollard, 40 Ala. 77. 

3D Johnson v Harrison, 47 Minn. 575, 50 N.W, 923. 

39Ex parte Thomas, 113 Ala. 1, 21 So. 369; Clarice v Meade, 102 Calif. 
516, 36 Pac. 862, Martin v .lohnsoii, 33 Fla. 287, 14 So 725; Georgia Central 
It. Go V State, 104 Ga. 831, 31 S.B 531, 42 L.R.A. 518, Cook v Marshall 
County, 119 Iowa 384, 93 N.W 372; Johnston v Harrison, 47 Minn. 575, 50 
N.W. 923; State v Dinnissc, 109 Mo. 434, 19 S.W. 92; Stale v Hedriclc, 88 
Mont. 551, 294 Pac. 375; Tribune Printing Go. v Barnes, 7 N.D. 591, 75 N.W- 
904, McLaiiie v Paschal, 8 Tex. CiT. Ap. 398, 28 S.W. 711; State v Tleman, 
32 Wash. 294, 73 Pac. 375. 

37 Johnson v I-IarrlHon, 47 Minn. 576, 50 N.W, 923 

33 For further treatment of codes and revisions, see § 324, et seq., intra. 
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has the same effect as if all the matter, both new^" and altered," 
therein contained, had been enacted as one geneial statute or act. 
Hence, all laws of a general and permanent nature which have been 
omitted from the revision are no longer law,^^ and any matter which 
had never previously been enacted by the legislature, if included in 
the revision, nevertheless becomes operative as law.^^ In other 
words, the provisions of a code enacted as a statute have the force 
of statute laiv." Consequeutly, as in the ease of statutes generally, 
no provision in a revision or codification becomes law until the 
code or revision has been legally enacted or adopted by the legis¬ 
lature.^^ 

Nor will the enactment of a code or revision render an uncon¬ 
stitutional law constitutional where the legislature had no power 1,0 
enact the original law.'‘" It would also seem that the re-enactment 
of a statute, previously declared unconstitutional by the courts, 
through the adoption of a codification, should not restore it to the 
status of a law necessitating a new judicial determination of its 
validity.^'’ But a law which is uiiconstitiitional simply on account 
of a failure on the part of the legislature to meet the constitutional 


38Glbsoa T State, 214 Ala. 38, 106 So. 231; Mathis v State, 31 Fla. 201, 
12 So. 681; State v Davis, 116 Kan. 211, 225 Pac. 1064; Klingsmltli v Siegel, 
57 N.D. 768, 224 N.W. 680; American Indemnlly Co. v Austin. 112 Tex. 239, 
246 S W. 1019. 

■10 Georgia Central R, Co. v State, 104 Ga. 831, 31 S.E. 531, 42 L.R.A. 518; 
State T Davis, 116 Kan. 211, 226 Pac. 1064; Henitlon v State, 16 Okla. Cr. 
586, 185 Pac. 701; Eddington v Union Portland Cemeul Co., 42 Utah 27-1, 130 
Pac. 243; Ex parte Eentine, 181 Wis. 579, 196 N.'W. 213. 

11 Hamilton v Rathbone, 175 U.S. 414, 20 S.Ct. 155, 44 LEcl. 219; Stale v 
To-v-ery, 143 Ala. 48, 39 So. 309; American Indemnity Co. v Austin, 112 Tex. 
239, 245 S.W. 1019. But see State ex rel v Smiley, 317 Mo. 1283, 300 S.W. 
459 

12 See Langston v Canterbury, 173 Mo. 122, 73 SW. 151, But note Barr 
V Flynn, 20 Mo. Ap. 383. 

13 Webb V United American Soda Fountain Co. (C.C.A,—Ga.) 59 Fed. (2) 
329. 

USee Matbis v State, 31 Fla. 291,12 So. 681. 

15 Georgia Central R Co. v State, 104 Ga. S3l, 31 S.E 631, 42 L.R.A. 518, 
Bowen v Missouri Pacific R. Co., 118 Mo. 541, 24 S.W, 436 Also .see Harris 
County V Crooker, 112 Tex. 450, 248 S.W 652. 

i«At least, -where the revisors were unauthorized to include such a 
statute in the revision, its Inclusion did irot restore the unconstitutional 
statute to the status of law State v American Bank Co.. 75 Mont. 369 243 
Pac. 1093, 
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Tequii’ements pertaining to its passage, becomes a valid law npon 
ttie adoption of the code or revisiond" This is true because the code 
constitutes but one legislative act,^® and the defects of a statute 
constituting a part of the revision or code, are cured through the 
passage of the latter enaetjnentd“ Moreover, as a general rule, if 
the code or revision is legally enacted, all of the legislative acts 
therein contained will also be legally enacted.®" On the other hand, 
the inclusion of an iuviilid statute in a compilation will not have 
any effect upon it"^ whether the invalidity be due to defects in 
its enaetraeiit, or in its title,®- or in the power of the legislature to 
enact it. 

§ 130. Allocation of Constituent Statutes.— Since the piirpo.se 
of a revision or codification i,s to make tlie statute law of a stale 
more systeiuatie and easier located,the power to relocate and to 

4TBuilders Supply Co, v Lucas, 119 Ala. 202, 21 So. 416; McFarland v 
Donaldson, 116 Ga, 667, 41 S.B. 1000. Its validity is not, however, retro¬ 
active. Bales v State, 63 Ala. 30. 

48 Sea Barlram v Commonwealth, 108 Va. 902,62 S.E. 969. 

40 For example the delect caused by ihe repeal or amendment of a 
former law by title alone is cured. McFarland v Donaldson, 116 Ga. 567, 11 
S.E, 1000, A derectlve title is likewise cured. Builder’s Supply Co. v Luoa.s, 
119 Ala. 202, 24 So. 410; Henderson-Walts Lumber Co, v Croft, 89 Fla. 119, 
103 So. 414; Kennedy v Moara, 327 Ga. 68, 66 S.E. 243; Curoe v Spokane R. 
Co„ 32 Idaho 643, 186 Pac. 1101, 37 L.K.A, 923; Hall v Vuiile, 20 Ind. 304; 
Green v State, 33 Okla. Or. 268, 243 Pac. 533, 244 Pac 209; Parks v Laurens 
Cotton Mills, 76 S.C. 660, 56 SB. 234; Brady v Cooper, 46 S.D. 419, 193 N.W. 
246, Bertram v Cominoawealtli, 108 Va. 902, 62 S.E, 969; Ex parte Bentine, 
181 Wie. S79, 196 N.W. 213, And .see American Indemnity Co. v Austin, 112 
Tex. 239, 246 S.W. 1019, where a constitutional provision assists in reaching 
this same result. But a defect in a statute's title will not be cured by re¬ 
enactment in a general revision not enacted as a general revision. State 
ex rel Douglas v Bd. of Pub. Instruction, 98 Fla. 66, 123 So. 540, 

BO But the inclusion by the revisors of a statute previously repealed 
l3y another revision, will not coiitlnuo the repealed statute in force. State 
V NoUe (Mo.) 387 S.W. 896, rev. 203 S.W. 956. 

OJ Wood V State, 98 Fla. 703, 124 So. 44, 

02 State V Duval County Public Instruction Board, 98 Fla. 66, 123 So. 
540; In re HiverLon State Bank (Wyo.) 49 Pac, (2) 637 But see State v 
Freeman, 143 Kan. 315, 55 Pac. (2) 362, that an act could not be attacked on 
the ground of insufficiency of title, after it was adopted in a revision, Also 
see, McConville v Ft. Pierce Bunk & Trust Co. (Fla.) 135 So. 392, Cashen v 
Northern Pac. Ry, Co, (Mont.) 28 Pac, (2) 862; Gresham v Hunter Corp 
(Tex. Civ, Ap.) 53 S.W. (2) 687. 

63 See supra, § 126, 
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classify permits the legislature, through its revisors, to place the 
various existing statutes under different hut germane titles.^* The 
new title may he very comprehensive.®® And the position which a 
statute occupies in the revision or coclifieation apparently does not 
in any way affect its force as law.®* 

§ 131, Rearrangement of Individual Statute.—In the effort to 
make the statute law more systematic, the individual statute may 
also be rearranged; that is, sections may be placed in different 
order, combined, or subdivided. This will not change the effect of 
the statute sulijeeted to internal rearrangement, in the alisence of 
a clear expre.ssioii or indication to the contrary.®' 

§132, Alteration of Language.—Not only may tlie statutes 
compo.sing the codificatiou lie relocated hut their language may also 
be changed. Generally, however, the revision is simply a restatement 
of existing statute law,®* either in the same oi' in substantially the 
same language. Where this is true, tlie old statutes are continued 
without any change in their meaning.®® But in many instances, the 


31 Clarke v Mead, 102 Calif. 516, 36 Pac. 862; McCue v Peery, 293 Mo. 
225, 238 S.W, 798; State v Hedrick, 88 Mont. 551, 294 Pac, 375 Also note 
the language in Gillespie v State, 3 Ind, 380, 386 

55 Habitual criminal act placed under "Management of Peintentiary”, In 
re Kline, 6 Ohio Cir. Ct. 215, wills under general title ot "Atlmliiistration,” 
McCue v Peery, 293 Mo, 225, 238 SW 798, Also see Clarke v Mend, 102 
Calif. 516, 36 Pac, 862, 

50 See Paulson y Hurlburt, 93 Ore. 419,183 Pac. 937, 

3T Buck Store & Range Co, v Vickers, 226 U.S, 205, 57 L Eel 189, 33 S.Ct. 
41, General Iny, Co v Lake Shore & M, S. R Co., 260 U.S. 261, 67 L.Ed. 244, 
43 S.Ct 106, Davis v Davis, 75 N.Y. 221 

58 See State v Holland, 117 Me, 288,104 Atl. 159. 

35 U.S. V Bathgate, 246 U.S. 220, 62 L.Ed. 676, 38 S.Ct. 269; People v 
Drake, 162 Calif. 248, 121 Pac. 1006; Atlas Rock Co v Miami Beach Builders 
Supply Co, 89 Fla. 340, 103 So, 615; Robinson v Ferguson, 119 Iowa 325, 
State V Davis, 116 Kan. 211, 225 Pac, 1064, Byfield v City ol Newton, 247 
Maes. 46,141 N.E. 658; Wipperman Mercantile Co. v Jacobson, 133 Minn. 326, 
158 N.W. 606; Timaon v Manuf Coal Co.. 220 Mo 580, 119 S W. 565; Wells 
V Dice, 33 N.M. 647, 275 Pac 90; People v Moskowitz, 196 N.Y.S, 634, 419 
Misc 837; In re Cross' Estate, 278 Pa. 170, 122 Atl, 267, Sliettels v Toberl, 
46 Wis. 439, 1 N.W, 156 
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language ol existing statutes are sulistaiitially altered; words may 
be added or omitted, phraseology and punctuation changed. In such 
instances, howevei’, there is a presumption that the legislature did 
not intend to change the meaning of the statute, unless the intent to 
do so is clearly apparent.™ Where it is the intent of the legislature 
to make a change in the statute’s meaning, it must be given effect,®' 

00 Federal Reserve Bank v Webster, 287 Fed, 579, Hartford Builders 
Finish Co. v Anderson, 99 Conn. 343,122 Atl. 76; Greenfield v Farrell Heat¬ 
ing Co., 17 Ga, Ap, 637,87 S.E, 912; Wippennan Mercant. Co, v Jacobson, 
133 Minn. 326,168 N.W. 606; People v Fansliawe, 137 N,Y. 68,32 N,E 1102, 
German Am, Ins. Co, v McBee, 85 Ohio St, 161, 97 N,E, 378; Sheafer v 
Mitchell, 109 Tenn. 181,71 S.W, 86; Braun v State, 40 Tex. Cr, 236,49 S.W, 
620, Simply giving sections new numbers does not alter the force of the 
act composed of such sections, Strollman v St, Louis R. Go,, 211 Mo. 227, 
109 S.W, 769. Any change is presumed to simplify the language rather 
than to alter the law, Walker v Finance Co,, 46 Ariz, 224,49 Pac (2) 1005 

01 Vance v Vaiidercook Co,, 170 U.S. 438,42 L,Ed, 1100,18 S.Ct, 674; Ex 
parte Lawler, 185 Ala, 428,64 So. 102; Common, y New York Cent R, Co, 206 
Mass. 417,92 N.E, 766; In re Cravens Estate, 177 Minn. 437,225 N.W, 398; 
Burnham v Stevens, 33 N.H. 347; Slate v Williams, 104 Ohio St 56,141 N.E, 
654; Stale v Burgess, 101 Tex. 624, 109 S.W. 922; State v Ritchie, 32 Utah 
381,91 Pac. 24; Barnard v Barnard, 132 Va. 155, 111 S,E, 227. For treat¬ 
ment of the Construction of Codes, Revisions and Compilations, see Chapt 
XXIX, infra, 



CHAPTEE XIV 

REPEALS 

§ 133. The Power to Repeal. 

§ 134. Express Repeals. 

§ 135, Inconsistent Statutes and Provisions. 

5136. Identification of the Act to Be Repealed—Title. 

1137, Implied Repeals, Generally. 

§ 133. Tie Power to Repeal.— The power to repeal,^ that i,s, 
the power to abrogate,^ or revoke® existing legislation, is, of 
course, a legislative function or attribute.^ It is also an extensive 


iFor comparison with the power to amend, see § 115, supra And see 
Chapter XXVIII, infra, for the construction of repealing acts. 

2SUte T Hubbard, 148 Ala. 391, 41 So. 903; St. Louis v Kellman, 235 
Mo. 687, 139 S.W. 443; Butte, etc., Consolld, Mining Co v Montana Ore Pur¬ 
chasing Co., 24 Mont. 125, 60 Pac. 1039. 

s OaWand Paving Co. v Hilton, 69 Calif. 479,11 Pac. 3, Jesse v DeSliong 
(Tex.) 105 SW. 1011. 


4Sea supra, §11. Also note Mix v Illinois Central R, Co., 118 III. 502, 
6 N.E. 42. Still, statutes may be repealed by non-user or desuetude, "The 
instances are numerous of statutes being repealed in fact-a kind of silent 
legislation As to the abrogation of statutes by 'non-user,' there may rest 
some doubt, for myself, I own my opinion is, that 'non-user' may be such as 
to render them obsolete, when their objects vanish or their reason ceases. 
The common law (and this is but a customary punishment) what is it, but 
common usage, The long desuetude of any law amounts to its I'epeal 
It certainly requires very strong grounds to presume a law obsolete yet as 
the whole community includes as well the legislative power as its subjeots, 
total disuse^ of any civil Institution for ages past, may afford just and 
rational objections against disrespected and superannuated ordinances 
. . ■ ^ Time silently and gradually introduces; it silently and grad- 
ual y withdraws Its customary laws.” James v Common. (Pa.) 12 
Serg & R 320, 228. “We would hesitate, even with some authority to sus¬ 
tain us, before we declared an act founded on our statute book obsolete 
from desuetude. But when that declaration has been made more than a 
century by an eminent jurist and the earliest compiler of our statute law, 
ne may safely adopt his conclusion, especially in reference to the provl- 
mons of an act so inapplicable at the present day. The act is not only 
1 operative from non-user, but the offender could not now be punished in 
dn Pi'ovided,” O’Hanlon v Myers (S.C.) 10 Rich. 128. "Though I 

non-user, I cannot assent to the doctrine 
customs of an advancing people are Incapable of diB- 
Anneaf'! nf p'^ assembly that has become unfitted for modern Use " 
Appeals of Porter, 30 Pa. 496. Contra: MoKeown v State (Ark.) 124 S.W. 


192 



§ ,L34 Repeals I93 

power, and any staUite is sul)jeet to its exercise, oven those which 
have been enacted by llie initiative process,” except insofar as it is 
prohibited or limited by provisions found 111 the constitution.” 
Nevertheless, the power has its limits. In this connection, it should 
be noted that after a referendum has been invoked and until the 
voters have acted thereon, the referred law cannot be repealed.’' 
Nor can the legislature, as a general rule, enact legislation that is 
irrepealalile,® or even limit or abridge the power of succeeding legis¬ 
latures to repeal legislation.® Clearly, therefore, any statute subject 
to repeal, may be repealed in its entirety or in part,^® either by nec¬ 
essary implication^*^ or by the express provision of subsequently 
enacted legislation.^® 

§ 134. Express Repeals.—^Repeals of this character are those 
which expressly declare that an existing law is thereby abrogated 

B In re Senate Eeaolution, B4 Colo. 262, 130 Pac. 333. 

8People V Rinuer, 52 Calif. Ap, 747, 199 Pac. 1066; Common, v Ewald, 
Iron Go., 153 Ky. 116, 154 S.W. 931; Muagrove v Vicksburg, 50 Miss. 677, 
State V Becker (Mo.) 240 S.W. 229; Engle v Reloliard, 4 Pa. Co. 48. The 
authority to repeal a local law Includes the authority to repeal it in part 
Johnson v Simpson (Ark.) 51 S W. (2) 233, And, of course, a repeal can¬ 
not destroy vested contract or property rights. Highsmith v Funeral Co. 
(Ala.) 182 So. 18, 

rill re Opinion of Justices, 132 Me. 512, 174 Atl. 853. 

8 State T State Exec, Council, 207 Iowa 923, 223 N.W. 737; Common, y 
Ewald Iron Go,, 153 Ky, 116, 154 S.W. 931; State v Highway Comm. (Mont.) 
296 Pac, 1033; Laugdon v New York, 93 N.Y. 129; State v Coyle, 7 Okla. Cr. 
50, 122 Pac 243; In re Shaokamaion Bank, 4 Pa, Co. 194. But a contract or 
grant hy the legislatiu’e is hindiiig on succeeding legislatures. Winter v 
Jones, 10 Ga. 190, 54 Am.Deo, 379, 

0 Nevada County v Hicks, 48 Ark. 515, 3 S.W. 524; Mix v Illinois Cen¬ 
tral R. Co., lie III. 502, C N.E. 42; Taylor v Strayer, 167 Ind. 23, 78 N.E. 236; 
State V Barker, 4 Kan, 379; Wright v Wright, 2 Md. 429; Harsha v City of 
Detroit, 261 Mich. 586, 246 N.W. 849; Matthews v Raff, 45 Ohio Ap. 242, 136 
NE. 887. But the power of later legislatures is to a certain degree affected 
or limited by statutes which prescribe rules of construction to be applied 
to statutes thereafter enacted, in the absence of a different Intent. Friend 
V Levy, 76 Ohio St. 26, 80 N.E. 1036; Prentiss v Danalier, 20 Wis. 311. 

10 Johnson v Simpson (Ark.) 51 S.W. (2) 233; St. Louis v Kellman, 236 
Mo. 687, 139 S.W. 443; State v Washoe County, 52 Nev. 379, 287 Pac. 957. 

11 See § 137, Infra, 

12 See § 134, infra. 
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or amnilled.^^ Sometimes the particular law, or law,s, or provisions 
thereof which are to ))e repealed, are expressly pointed out and 
declared repealed l)y the repealing act On other occasions, the 
new enaetmeiit may declare that all laws or parts of laws incon¬ 
sistent therewith are repealed^'* Where the former type of express 
repeal is eouched in general terms, it will operate to repeal not only 
those laws pertaining to the same subject Avhieh are ineonsi,stent 
with the new law,^“ lint all other laws which come within its scope, 

§ 135. Inconsistent Statutes and Provisions.^’' — Where the 
repealing act doe,s not specifically point out the law or laws which 
it abrogates but merely provides that all laws and parts of laws in 
conflict, or inconsistent, with the new act are thereby repealed, 
considerable difficulty is euconiitered in determining whether cer¬ 
tain laws are inconsistent. Yet, in order to he repealed, the law in 
question must actually he ineomsistent.^® It must be reprrgnant and 
irreconcilable with the repealing aet.^® On the other hand, if tire 
law, in part or in its entirety, is not inconsistent, it will remain in 


13St, Louis V Kellman, 235 Mo. 687, 139 SW. 413; also see Maresca v 
U.S., 277 Fed, 727; Brockman v Board of Directors (Ark.) 65 S.W, (2) 619; 
Skinners v Royal Coal Co., 188 III. Ap 335; People v Travis, 160 N.Y.S, 
737. 

Some authorities regard this as an implied repeal. State v County 
Court, 54 Ore. 255,101 Pac, 907, reh. den. 54 Ore. 255, 103 Pac. 446; Hibbett v 
Pruitt. 163 Tenn. 285, 36 S.W. (2) 897, Gaddis v Terrell, 101 Tex. 674, 110 
S.W. 429; Batchelor v Palmer, 129 Wash. 150, 224 Pac 685 Contra: State 
V Schaumburg, 149 La. 470, 89 So. 636; State v Western Union Tel, Co,, 111 
Minn. 21, 124 N.W. 380, State v Board of Comm’rs, 29 Ohio Ap. 3G4, 103 
N,E. 585; Common, v Lomas, 302 Pa. 97, 153 Atl. 124; Madison v Southern 
Wis. R. Co, 156 Wis. 352, 146 N.W. 492, 10 A.L.R. 910. 

IS The San Pedro (U.S.) 2 Wheat. 132, 4 L.Ed. 202. 

w Ogden v Witherspoon, 18 Fed. Cas. 10,461; State v Puller, 14 La. Ann. 
667; Wilcox v Clievlott, 92 Me. 239, 42 Atl 403. 

17 See cases under note 14, supra; also §§ 308-315, infra 
laU.S, T Henderson (U.S.) 11 Wall. 652, 20 LEd, 235; Maxwell V State, 
89 Ala. 150, 7 So. 824; Jones v Oldham, 109 Ark. 24, 158 S.W, 1075, People v 
Hausen, 276 III. 204, 114 N.E. 596; Prowse v Board of Educ„ 134 Ky, 305, 
120 S.W. 307, Nichols v Hobbs (Mo.) 197 S.W 260; Barden v Wells, 14 
Mont. 462, 30 Pac. 1076; State v Drexel, 74 Neb. 77G, lOB N.W 174; Common. 

1 Curry, 385 Pa. 289, 132 Atl. 370; Hibbett v Pruitt, 162 Tenn, 285, 30 S,W. 
(2) 897, Milwaukee v Halsey, 149 Wis. 82, 136 N.W. 139, 

19 St Paul Foundry Co, v Burnstad School Dlst. (N.D.) 269 N.W. 738 
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force to tlie extent of its eoiisisteney.-" But mere inconsistency on 
the pai't of a repealing act with a special or local law, does not 
repeal the latter.^^ There must be in such cases some other indi¬ 
cation of the leg'islatiYC intent to repeal.® 

§ 136, Identification of the Act to Be Repealed—Title.— Of 

course, in order for an express repeal to be effective, except those 
which merely state tliat all inconsistent laws shall be repealed, the 
law or laws to be repealed must be properly designated or identi¬ 
fied,Otlierwi,se, it would be impossible to know which laws were 
intended to lie abrogated Lksnally, any means of identification 
which will indicate with reasonable certainty the law to be repealed, 
will .suffice,®" in accord with this principle, the identification may 
he made by reCerenee to title, caption, .subject, or subject matter.®® 
In at least one .state, liowever, a constitutional provision prohibits 
a repeal simply by reference to title.®' Where this is the situation, 

20 Common, v Lomas, 302 Pa. 97, 153 All. 124, Madison v Southern Wis, 

R. Co„ 166 Wis. 3B2, 14C N.W. 492, 10 A.L.R. 910. 

21 St. Louis, etc., 11, Co. v Grayson, 72 Ark. 119, 78 S.W. 777; Million v 
Meti'op. Cas. Ins. Co. (Ind.) 172 N.E. 569; State v Fiala, 47 Mo. 310; Brown 

V Mullica, 48 N.J.L, 447, 4 All, 427, Casterton v Vienna, 163 N.Y. 368, 57 N.E. 
622, 

22 O'Hari'a v Joluison (Pa.) 2 Walli. 116; Mussina v Clinton County, 35 
Pa. Co, 155. "Irreconcilable lucoiislsLency", however, may he sulficient 
See Jones v Oldham, 109 Ark. 24, 158 S.W. 1075. 

28 Holt v Mobile School, 29 Ala. 451, Lowman v Bllhngton, 119 N.Y.S, 
825; Common, v Contral Pass. R, Co, 52 Pa. 506 

2-1 See Warren v Walker, 167 Tenn. 505, 71 S.W. (2) 1057, that the pur¬ 
pose ol the constitutional requirement that the substance ot the repealed 
law he recited in the rope’allng act, Is to assure definite noLioe of what is 
being done. 

aBMinicr v State, 145 Tenn. 678, 238 S.W. 89; Learn v Learn, 30 Ind, 
171. Mere inaccuracy or error will nol nullify tbe repeal, If the acl to he 
repealed can he ascertained. Slate v Pierce, 51 Kan. 241, 32 Pac. 924, aff'd 
51 Kan, 246, 33 Pac. 368; Equilahle Lite Asaur. Soc y Hart, 55 Mont. 76, 173 
Pac, 1062; Richards v Slate, 65 Neb. 808, 91 N.W. 878; State v Sizemore, 199 
N.C. 687, 155 S.E. 724. And the designation may be made in the body or 
in the title or caption of the repealing act San Diego County Say. Banlc 

Y Burns, 104 Calif. 473, 38 Pac. 102; House v Creveling, 147 Tenn. 589, 250 

S. W. 357. 

20 See cases under note 23, supra. 

2TSee Holland v State, IBB Gn. 795, 118 S.E. 203; also see note 28, 
infra For further treatment of implied j'epeals, especially with reference 
to the principles of construction, see § 308, Infra. 
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S01116 oilier iupjliis ol identifiefitioii must be used in addition to refer¬ 
ring to the title of the act to be repealed, such as a reference to 
the date and the contents.-® 

§ 137. Implied Repeals, Generally.—Repeals of this type are 
those i-rhich take place when a subsequently enacted law contains 
provision.s contrary to those of an existing law but no provisions 
expressly repealing them. Such repeals have been divided into two 
general classes;-® those which occur where an act is so inconsistent 
or irreconcilable with an existing prior act that only one of the 
turn can remain in force,®® and those which occur when an act 
covers the whole subject of an earlier act and is intended to be a 
substitute therefor.®^ As has been suggested, a repeal takes place 
under these circumstances, even though the new act contains no 

28HoUand V State, 155 Ga. 795, 118 SE. 203 Also see §119, supra, as 
to the identitieation of the act to be amended. 

28 Anthony v St. Louis, etc., R. Co., 108 Ark. 219, 157 S.W. 394; Smith 

V Mathews, 155 Calif. 752, 103 Pac. 199; State v Donovan, 28 Dela. 40, 90 
Atl, 220; McGregor v Clark, 155 Ga. 377, 116 S.E, 823; Exall v Holland, 166 
Ky. 315,179 S.W. 241; State v Intoxicating Liquors, 119 Me. 1, 109 All. 257; 
Huntsville v Eatherton (Mo.) 182 S.W. 767; Atlantic County v Bugbee, 98 
N.J.L, 423, 119 Atl. 785; People v Dwyer, 215 N.Y. 46, 109 N.E. 103; State 
Sanatorium v State Treasurer, 173 N.C. 810, 92 S.E. 689; State v Malheur 
County CL. 54 Ore. 255, 101 Pac. 907, 103 Pac. 446; Stonega Coke &, Coal Co. 

V Southern Steel Co., 123 Term. 428, 131 S.W. 988; Ex parte Turner, 92 Vt. 
210, 102 Atl. 943; White v North Yakima, 87 Wash. 191, 161 Pac. 645; Back 

V Cox, 77 W.Va. 442, 87 S.E. 492. 

30 Lewis V U.S., 244 U.S. 134, 61 L.Ed. 1039, 37 S Ct. 670; Rawls v Doe, 
23 Ala. 240; Allison y Phoenix (Ariz.) 33 Pac. (2) 927, 93 A.L.R. 354; Ex 
parte Trapnall, 6 Ark. 9; Yolo County v Colgan, 132 Calif. 265, 64 Pac, 403; 
Galpin v Chicago, 269 III. 27, 109 N.B. 713; Edgar v Greer, 8 Iowa 394; Arkan¬ 
sas City T Turner, 116 Kan. 407, 266 Pac. 1009; Davis T State. 7 Md. 151; 
State T Klasen, 123 Minn. 382, 143 N.W. 984; State v Wilson, 43 N.H. 415; 
State V Massey, 103 N.C. 356, 9 S.E 632; Ludlow v Johnston, 3 Ohio 553; 
Huston V Scott, 20 Okla. 142, 94 Pac. 512; Rowe v Richards, 32 S.D. 66, 142 
N.W. 664; Hogan v Nashville R. Co, 131 Tenn. 244, 174 S W. 1118; Neldeii v 
Clark, 20 Utah 382, 59 Pac, 524. 

31 Gilpin T U S., 256 U.S. 10, 65 L.Ed, 807. 41 S.Ct, 419; State v Kolb, 201 
Ala. 439, 78 So. 817; Morris y Indianapolis. 177 Ind. 369, 94 N.E. 704; People 

V Marxhausen, 204 Mich. 559, 171 N.W. 557, 3 AL.R 1505; In re Third 
Street, 177 Minn. 146, 225 N.W. 86, 74 A.L.R. 561; Pratt Institute y New 
York, 183 N.Y. 151, 75 N.E. 1119; State y MoCaiferty, 25 Okla. 2, 105 Pac. 
992; Bradley Engineering Co. y Muzzy, 54 Wash. 227, 103 Pac. 37; Cun¬ 
ningham y Cokely, 79 W.Va. 60, 90 S.B. 546. 
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repealing' cliiiise,^' and in face of the fact that there may be a cou- 
stitiitioiml proviaioii prohibiting the repeal of any law simply by 
reference to its title or section number®'* The validity of such a 
repeal is sustained on the ground that the last expression of the 
legislative will shoiikl prevail.®'* Technically, there is perhaps a 
violation of the constitutional provision but from a practical stand¬ 
point the circumvention can be easily justified. 

32 See cases under note 30, supra. Indeed, a statement in a statute that 
all parts of inharmonious laws are thereby repealed, adds nothing to the 
effect of a statute as conatituting a repeal by implication, People v Mills, 
354 III. 641,188 N.li]. 829, 

38 St Pelershurg v English, 54 Fla. 586, 45 So, 483; Durham v State, 166 
Ga. 661,144 S.E, 109, Geiaeii v Heiderich, 104 III. 63?, Branham v Lange, 16 
lnd..497; People v Mahanoy, 13 Mich. 481; Stingily v Jackson, 140 Miss. 19, 
104 So. 465; Lehman v McBride, 16 Ohio St. 5?3, Por that matter, the con¬ 
stitutional provisions prescribing that no act shall contain more than one 
subject, Geiseu v I-Ieiderich, supra, that an act which repeals existing laws 
shall recite in its caption or otherwise, the title or substance of the law 
repealed, Gamble v Slate, 169 Tenn. 446, 19 S.W. (2) 279, or that an 
amended act shall be set forth at length; Stingily v Jackson, 140 Miss. 19, 
104 So, 465; Schott v Continental Auto Ins, Underwriters (Mo.) 31 S.W. (2) 
7, Patton V Withycombe, 81 Ore. 210,159 Pac, 78, need not be met, Also see 
New York Central R. Co. y Stevenson, 277 III. 474,115 N.E, 633, to the effect 
that Implied repeals are Jioi within any coustitutlonal prohibition, 

B'lNew York, etc,, R, Co v. Bridgeport Traction Co„ 65 Conn. 410, 32 
ALL 953,29 L,R,A, 367, 
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DETERMINATION OF REGULARITY OF ENACTMENT 

§ 13S. In General. 

§ 139. Concluslveneas of the Enrolled Bill. 

§ 140. The Journal Entry Rule 
§ 141. Sufficieucy of Journal Entries 
^ 142. Concluaiveiiess of Journals. 

§ 143. Miscellaneous Evidence of Legality of Enactment. 

§138. In General.—The power to dctoriniuo the rcf>ularity of 
the passage ot a legislative euactmeut is, ot oourso, vested in'the 
judiciary or the courts,^ for it is a part of the JiulioinJ iiowor- 
Through it.s exercise, the covud may determine -wiietlier n statute 
has been enacted in conformity with the constitution, such as meet¬ 
ing the requirements tliat the title shall contain Init one subjects 
or that the act shall be published at length,or is void liccause of 
some defect.5 But the court will not of its own motion," or simply 
upon a hypothetical case,' inquire into the validity of the passag'e 


iPortland Gold Mining Co. v Duke, 191 Fed. G92, 113 C.C.A SIC Sims 

V Weldon, 165 Ark. 13, 263 SW. 42; Smith v Chase, 91 Fla. 1044' Noihei'iipr 

V McCullough, 253 III. 312, 97 N.E. 660; Sacltrlder y Saginaw'comUy 79 
Mich, 59, 44 NW 1B5, Standard TTndergrouud Cablo Co. y Atty.-Genoral’ - 1(1 
N.J.L. 270,19 Atl 733, Ritclue y Richards, 14 Utah 345, 47 Pac. 070, 

2Lyons y Woods, 153 U.S. 649, 38 L.Ecl. 854, 14 S.Cl, 9B9; Hhenmm v 
Story, 30 Calif. 253; Scott v Clark County, 34 Ark. 2,S3; Ne.shU v People 19 
Colo. 441, 36 Pac, 221; Ramsey County y Heeman. 2 Minn. 330- Ayar's Ap 
M, m r.. m, U i„, lit, 2 LI..A 5„, rt” 


3 Hayes v Walker, 54 Fla. 163. 44 So 717. 


4Edrlugton v Payne, 225 Ky. 86, 7 S W (2) 827, 

estate y Milwaukee County Dd, 159 wis 249 
tainty). ' ' 


150 N.W. 504 


(uiicei'- 


"At least, not unless the detects are obvious I'uli 
Civ. Ap.) 35 S.W. (2) 1061. 

JBut note how close to this the declarntory judgrao, 
See Borchard, Declaratory Judgments, p, 50. 


V Wood (Tex. 
.staUilos come 
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of a statute. Nor will it inquire mto llie wisdom or expediency of 
any legislation.® 

According to some aulliorities, the olijeciion that a statute ha.s 
not been enacted in eonPoriuity witli the constitution, does not need 
to be pleaded." The l)etter view, however, at least, for practical pur¬ 
poses, is the one which require.s the pleader to point out the pro¬ 
visions of the constitution which have been violated by the legisla¬ 
ture,^" even in face of the rule that matters of law need not be 
pleaded.i^ 

In deteniiining the validity of an eiiactnient, the court ciiiiiiot 
go beyond certain hounds. It cannot go into the election and quali¬ 
fication of in embers of the legislature,'*^ nor into its organization.*" 
Merc niatters of parliaiueniary law innst not be considered.*'* Nor 
will the court consider whether the joint rules of the legislntnre 

flHunter v Pittsburg, 207 U.S. 101, 52 L.Ed. 151, 28 S.Ct, 40; Stillwell 
V Jackson, 77 Ark. 250, 93 8.W. 71; Stale v Bryan, 50 Fla. 293, 39 So, 929; 
People V Rose, 203 III. 4G, 67 N.E. 746; State v Menaugli, 151 Ind. 113, 87 
N.E, 966 ; McGuire v Chicago, etc., R Co., 131 Iowa 340, 108 N.'W. 902; Gard¬ 
ner V Ray, 154 Ky, 509, 157 S,W. 1147, Squire v Telliev, 185 Mass. 18, 69 N,E. 
312, New York Life Ins, Co. y Hamburger, 174 MIcb. 254, 140 N.W 510, 
State v Wagener, 77 Minn. 483, 80 N.W. 633; Young v Kansas City, 1B2 M'o. 
661, 54 S.W. 535; Ex Parle Boyce, 27 Nev. 299, 75 Pac, 1; McGovern v Hope, 
63 N.J.L 76, 42 All. 830, Flttli Avenue Coach Co v New York, 94 N.Y. 10, 86 
NE. 824; In re Likens, 223 Pa. 466, 72 All. 858; Seegars v Seaboard Air Line 
R. Co„ 73 S.C. 71, 52 S.E. 797; Common, v Henry, 110 Va. 879, 65 S.E. 570; 
Julleii V Model riklg Assoc., 116 WIs. 79, 92 N.W. 561, 61 L.R,A, 668. 

9 Portland Gold Mining Co. v Duke, 191 Fed. 692, 113 C.C.A. 316, See 
also People v Marllioroiigli Highway Coininrs., 54 N.Y. 346, 28 N.E 358, 14 
LR.A. 481, and Note 40 L.R.A. (ii.S.) 38. 

19 People V Bristol (Colo.) 20 Pac. (2) 309; Rio Grande Sampling Co. v 
Gatlin, 40 Colo. 450, 91 Pac, 323; Stelling v Kansas City, 85 Kan. 397, 116 
Pac, 511; Pumpelly v Owego, 45 How. Pr. (N.Y.) 219 See also Woodbnclge 
Townaliip v Middlesex Water Co. (N.J. Ch.) 68 Atl 464, and cases cited in 
12 C,J. 785, § 210. 

11 Waterloo Woolen MIg. Co. v Slumahan, 128 N.Y. 345, 28 N.E. 358, 14 
L.R.A, 4SJ. 

I'l Lyons v Woochs, 163 U.S. 649, 38 L.Ed. 854, 14 S Ct. 959; Hughes v 
Felton, 11 Colo, 489, 19 Pac. 444; Gonnley v Taylor, 44 Ga. 76; Auditor- 
General V Mcnoinlnce County, 89 Mich. 552, 51 NW. 483; Chavez v Luna, 5 
N.M. 183, 21 Pac 344; SherrlU v O’Brien, 188 N.Y. 186, 81 N.E. 124. 

13 Ibid. 

11 State V New London Sav. Bank, 79 Conn. 141, 64 Atl, 5, Crawford v 
Gilchrist, 64 Fla. 41, 69 So, 963, Welboni v Akin, 44 Ga. 120; Smith v Jen¬ 
nings, 67 S.C. 324, 15 S.E. 821, But see State v Moore, 37 Neb. 13, 55 N.W. 
299, 
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have heeii oliscrved “ or whether the legislature has coiiforiiied to 
directions eoutiiiiied in other statutes legaiding the eiiactmeiit of 
10 The court will mereb' ascertain whether the statute has been 
enacted in conipliaiiee with the provisions of the constitution.” But 
there is a presumption that such provisions have been complied with 
hv the legislature, both as to substance as well as to form and enaet- 
ment.** Such presumiitious are, however, but prima facie,and 
hence rebuttable 

13 St. Louis, etc., R. Co. v Gill, 54 Ark. 101, 15 S.W. 19, 11 L.RA, 462, 
aft. 15S IJ.S. 649, 39 LEd. 567. 15 S.Ct 484; Hunt v Wright, 70 Miss. 29S, 11 
So. 608; In re Ryan, 80 Wis, 414, 50 N.W- 187. 

13 State V Septon, 3 R.l. 119. 

17 State V Hand, 96 Fla. 799, 97 Pac. 878. 119 So. 376; Foutch v Zempel, 
332 III. 192, 163 N.E. 546; McChesney v Sampson, 232 Ky, 395, 23 S.W (2) 
584; Bd. ol Purification of Waters v Town of East Providence, 47 R.l. 431, 
133 Atl. 812; State V Cuiuherland Club, 136 Term. 84, 188 S.W. 583. 

18 Bradley v Richmond, 227 U.S. 477, 57 L.Ed, 603, 33 S.Ct 318; Spsar 

V Ward (Ala.) 74 So. 27, Cummings v Rosenberg, 12 Arlz. 327, 100 Pac, 810; 
Graham v Nix, 103 Ark. 277, 144 S.W. 214; Gridley v Fellows, 166 Calif. 765, 
138 Pac. 355; Cousumers' League v Colorado R, Co., 53 Colo. 64, 125 Pac. 
S77; State v Lay, 86 Conn. 141, 84 Atl 522; State v Grier, 27 Del. 322, 88 Atl. 
579; Edwards v State, 62 Fla. 40, 66 So. 401; Park v Candler, 113 Ga. 647, 39 
S.E. 89; Continental Life lus. Co. v Haltabaugh, 21 Idaho 286, 121 Pac. SI; 
Hubbard r Dunne, 276 III. 598, 115 N.E. 210; Knight v Clay County, 179 Ind. 
568, 101 N.E, 1010; State V Hutchinson Ice Cream Co., 168 Iowa 1, 147 N.W. 
195; In re Bm-nette, 73 Kan, 609, 85 Pac 575; Wendt v Berry, 154 Ky, 587, 
157 S.W. 1115; State v Schoefieid, 136 La. 702, 67 So. 557, Dirlien v Great 
Northern Paper Co., 110 Me. 374, 86 Atl. 320; Ruehl v State (Md.) 100 Atl, 
75; Common, v Llbbey, 216 Mass. 356, 103 N.E. 1)23; Price V Oakfield, 182 
Mich. 216, 148 N.W. 438; Mathison v Minneapolis Street R, Co,, 12 Minn. 
286, 148 N.W- 71, State Univ. v Waugh, 105 Miss. 623, 62 So. 827, State v 
Merchants Bxch. (Mo.) 190 SW. 903, State v Cuimingham, 39 Mont. 197, 
103 Pac. 497; Gaster v Caster, 92 Neb. 6, 137 N.W, 900; Turner v Fogg (Nev.) 
159 Pac. 56; State v Prjnce, 77 N.H. 581, 94 Atl. 986; State v DeLorenzo, 81 
N.J.L. 613, 79 Atl. 839, Rapp v Venable, 15 N.M. 509, 110 Pac. 834; Willis v 
Rochester Elec. E Co., 219 N.Y. 427,114 N.E 861; Smith v Wilkins, 164 N.C, 
135, SO S.E 168, State v Taylor, 33 N.D. 76, 156 NW. 561; Slate v Jones, 
51 Ohio St. 492, 37 N.E 946; State v Cease, 28 Okla. 271, 114 Pac, 251; 
Libby v Olcott, 66 Ore. 124, 134 Pac 13; Winston v Moore, 244 Pa. 447, 91 
Atl. 520; Sayles y Foley, 38 R,l, 484, 96 All 340, Massey v Glenn (S.C.) 90 
S.E. 321; Schaller v Canistota Grain Co., 32 S,D. 16, 141 NW. 9,93; Helskell 

V Knoxyille, 136 Tenn. 376, 189 SW 857; Ashford v Gooclwin, 103 Tex. 191, 
131 S.W 535; Park v Rives, 40 Utah 47, 119 Pac. 1034; State V Clement 
National Bank, 84 Vt. 167, 78 Atl 944; Ex parte Settle, 114 Va. 715, 77 S.E. 
496; Lltchman v Shannon, 90 Wash. 186, 156 Pac. 783. This Is also true 
with reference to laws enacted by the initiative proccgs Common, v 
Higgins, 277 Mass, 191, 178 NB. 636, 79 A.L11 1304 

IS See cases under note IS, supra. 
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§ 139. Conclusiveness of the Enrolled Bill.—As we have previ- 
au.sly stated,-® accorclin^r to some .iurisdictions.^i the enrolled bill is 
conclusive of the law and cannot be impeached by resort to the 
legislative journal,s.®® Wberc this rule is applied, the courts will 
not go beyond the enrolled bill to .see whether a statute has been 
regularly enacted,®® In other words, the enrolled act imports abso¬ 
lute verity. Hence, it cannot be shown that the bill was not intro¬ 
duced within the time limit,®'^ nor properly read,®' nor a roll call 
taken on final passage,®® iior passed by the required vote,®'^ nor 
passed before adjournment,®® nor timely presented to the governor 
for his veto.®® In fact, at least one case goes so far as to hold the 
.statute valid, oven though it was not enrolled, signed by the legis¬ 
lative officers, presented to the governor, nor signed by him within 

20 See § d6, supra 

21 Field V Clarlc, 143 U.S. G49, 12 S.Ct. 495. 3G L.Ed. 294; Allen v State, 
14 Ariz. 458, 130 Pac. 1114; Sherman v Story 30 Calif. 253; DeLoacli v New¬ 
ton, 134 Ga. 739, 68 S.E, 708, State v Wheeler, 172 Ind, 578, 89 N.B. ], Prance 
V Mulock (Iowa) 235 N.W, 68; Lafferty v Huffman, 99 Ky. 80, 35 S.W. 123, 

32 L.R.A, 203; Louisiana State Lottery Co. v Iliohoux, 23 La. Ann, 743, 
Annapolis v Harwood, 32 Md. 471; Ex parte Wren, 63 Miss. 512, Pacific h 
Co. V Price, 23 Mo. 353, State ex rel Bartlett v Brodlgan, 37 Nev. 246, 141 
Pac. 988; Kelley v Marron, 21 N.M. 239, 163 Pac. 262; Standard Under¬ 
ground Cable Co, v AUy, Geii., 46 NJ. Eq 270, 19 Atl. 733; People v Devlin, 

33 N.Y. 2G9; Carr v Coke, 116 N.C. 223, 22 S.E. 16, 28 LH.A, 737, Atchiaon, 
etc,, Pt, Co. V Slate, 28 Okla, 94, 113 Pac. 921; Williamson v Rlcbaids, 158 
S.C, 534, 155 S.E. 890; Perlcius v Pliiladelpliia, 156 Pa, B39, 27 Atl 356, In re 
Opinion of Juatlcca, 43 S.D. 648, 180 N.W. 957; Ex parte Tipton, 28 Tex. Ap. 
138, 13 SW. 610; State v State Board of Equalization, 140 Wash. 433, 249 
Pac, 996. Tills is the rule in the federal courts, Harwood V Wentwortli, 
162 U.S. 547, 40 L.Ed, 1069, 16 S.Ct. 890; Lyons v Woods, 163 U.S. 649, 38 
L.Ed. 854, 14 S.Ct. 959, and also the rule in England; see DeLoacli v Newton, 
134 Ga. 739, 68 .S.E 708, and Hex v Jefferies, Sir, 446, 93 Reprint 626. But 
the federal courts, it a state law is concerned, will adopt the rule of the 
state. South Ottowa v Perkins, 94 U.S. 260, 24 L.Ed. 154, Post v Kendall 
County. 105 U.S. 667, 26 L.Ed. 1204, Field v Clark, 143 U.S. 649, 36 L.Ed. 
294, 12 S.Ct. 495. 

22 Stale ex rel Coleman v Lewis, 181 S.C. 10. 186 S.E. 625. 

23 Sea oases under note 21, supra 

2'i Slate V .Tones, 0 Wash. 452, 31 Pac. 201, 23 L.R.A. 340. 

25 See note, 40 L.R.A, (N.S.) 19. 

20 Thompson v Huston (Okla.) 39 Pac. (2) 524, 

27 Yolo County v Colgan, 132 Calif. 265, 64 Pac. 403, 

28 Western Union Tel, Co. v Taggart, 141 Ind. 281, 40 N.E 1051, 60 L.R.A. 
671, 

23 Slate ex rel Landes v Thompson (Fla.) 170 Bo. 464. 
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the legishitive session, as certified to on the face of the enrolled 
bill.30 

This rule re.sts upon the principle that the leg'i.slatnre is a 
.separate branch of the government,co-equal with the jncliciary,^- 
and that to allow resort to other evidence would create consider¬ 
able confusion, and uncertainty, in the administration of the laiv 
involved.^^ The rule is sometimes also said to be based upon con¬ 
venience,®' since the determination of the validity of a law must be 
made from the law itself without resort to the .'journals or other 
extrinsic evidence. This doctrine of eoiiveiiience constitutes a strong 
argument for the rule that the enrolled bill is conclusive. The rule 
has also been justified on the groiuids of public policy. 

30 Stats ex rel Landes v Thompson (Fla.) 170 So. 464. 

31 Field V Clarlc, 143 U.S. 649, 12 S.Ct. 495, 36 L.Ed. 294; Twin City Nat. 
Bankv Nehecker, 167 U.S. 196, 42 L.Bd, 134, 17 S.Ct. 766, Allen v State. 14 
Aria, 458, 130 Pac. 1114; Harwood v Wentworth, 4 Ariz. 378, 42 Pao. 1025; 
Taylor v Cole, 201 Calif. 327, 257 Pac. 40, BacMott v Buie, 158 6a. 705. 124 
S.E. 339; France v Muloek (Iowa) 235 N.W. 58; Qoliglitly v Bailey, 218 Ky. 
794, 293 S.W. 320; Kelley v Marrou, 21 N.M. 239, IBS Pao 262. And note 
especially State ex rel Reed v Jones, 6 Wash. 452, 463, 34 Pac 201, 23 LR.A. 
340: "Upon principle, then, In view of the division into departments under 
our form of government, each of equal authority, one department cannot 
rightfully go behind the final record certified to it or to the public from 
either of the other departments; and the judicial department is no more 
justified in going behind the final act of the legislature to see if It has 
obeyed every mandatory provision of the constitution than has the legisla- 
lature to go back ot the final record made by the courts to see whether or 
not they have complied with all constitutional requirements.” Also eee 
Notes in 7 Harv L.Rev. LS6 (1893), 10 Harv. LRev. 380 (1897) 25 Harv 
L.Rev, 480 (1911), 34 Harv. L.Rev. 93, and Corliss, Can the Judiciary Deter¬ 
mine Whether a Statute Exists (1888) 37 Albany L J. 428 

32 Ibid. 

33Sherman y Story, 30 Calif. 253, Weeks v Smith, 81 Me. 538, IS All 
323; Pacific R Co v Price, 23 Mo. 353; Pangborn v 'young, 32 N.J.L, 29; 
Williamson v Richards, 158 S.C. 534, 155 S.E. 890, And uoLa the following 
language in Sherman v Story, 30 Calif. 253, 275; “Better, far better, that 
a provision should occasionally find its way into the statule through mis¬ 
take, or even fraud, than that every act, state and national, should at any 
and all times be liable to be put in issue and impeached by the journals, 
loose papers of the legislature and parol evidence Such a state ot uncer¬ 
tainty in the statute laws ot the land would lead to miachiets absolutely 
intolerable” Legislative journals are more likely to coiilaiii errors than 
the certifciate of the presiding officers are unlikely to be uiiirue. Weeks v 
Smith, 81 Me. 538, IS Atl 325. 

3-1 See State v Lynch, 169 |owp 148, 161 N.W. 81. 
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No ease will provide a better disciissioii of tlic foundation for 
the journal entry rule than Field v Clark,which involved a con¬ 
gressional enactment ■ 

“The contention of llie appellant is, that this enrolled act, 
in the custody of the Secretary of State, and appearing, upon 
its face, to have become a law in the mode pre.seribed by the 
constitution, is to be deemed an absolute nullity, in all its 
part.s, because—,such is the allegation—it i,s shown by the coii- 
gTessional record of proceeding,s, reports of committees of each 
house, reports of committees of conference, and other papers 
printed by the authority of congre.ss, and having reference to 
house bill 94tG, that a section of the bill, as it finally passed, 
was not in the bill authenticated by the signatures of the pre¬ 
siding officers of the re,spectivc houses of congress, and ap¬ 
proved liy the president. 

The argiuncnt, in lielialf of the appellants, is, that a hill, 
signed by the Speaker of the House of Representatives and by 
the president of the Senate, ])rcsentcd to and approved hy the 
President of the United States, and delivered hy the latter to 
the Secretary of State, as an act pa,ssed hy Congress, does not 
Iiecome a law of the United States if it liad not in fact been 
passed hy Congress. In view of the express rccinirenients of 
the Constitution the correetness of this general prineiple can¬ 
not be doiilitcd, There is no authority in the presiding officers 
of the I'Tonse and the Senate to attest by their signatures, nor 
in the President to approve, nor in the Secretary of State to 
receive and eausc 1o he ])ublishcd, as a legislative act, any bill 
not passed by Congress. 

Hut this coiicoHsioii of the correctness of the general prin¬ 
ciple for wliieb Ibe, appellants contend does not determine the 
precise (|uostion before llio. court; for it remains to incinire as 
1,0 the nature of the evidence upon which a court may act when 
llie issue is made as to whether a liill, originating in the House 
of Represenlallves or the Senate, and asserted to have become a 
law, was or was not passed liy Cougre,ss This question is now 
presented for the first time to Ibis court It has received, as 
its iniportaiuie reipiired that it .should receive, the most delib¬ 
erate consideration. . . . 

The clause of the Constitution upon whieh 1he appellants 
rest their eoiitcntion that the act in (luestion was never passed 
liy Congress is the one declaring that “each house shall keep a 
journal of its proceedings, and from time to time publish llie 

iifi Field V Clark, 143 U.S. G49,12 S.Cl. 495, 36 L.Ed, 291. Accord; Weeks 
V Smith, 81 Me. 538, tS Atl, 325; Panghora v Young, 32 N.J.L, 29, with refer¬ 
ence to public policy. 
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same, except such parts as may in tlieir jiulgiuent require 
secrecy; and the yeas and nays of the :neml)er,s of either house 
on any question shall, at the desire of one-fifth of those present, 
he entered on the jonrnal.” Art. 1, § 5 Tt was assumed in 
argument that the object of this danse was to make the journal 
the best, if not coiiclusiTe, evidence upon the issue as to whether 
a bill was, in fact, passed by the two houses of Congress. But 
the words do not require such interpretation, On the contrai-y, 
as Mr. Justice Story has well said, “the object of the whole 
clause is to insure publicity to the in’oeeedings of the legisla¬ 
ture, and a correspondent responsibility of the members to their 
respective constituents. And it is founded in sound policy and 
deep political foresight Intrigue and cabal are tlius deprived of 
some of their main sources, by plotting and devising measures 
in secrecy. The public inincl is enlightened by an attentive 
e-xamination of the public measures; patriotism, and integrity, 
and wisdom obtain their due reward, and votes are ascertained, 
not hy vague conjecture, but by positive facts. * So long 
as known and open responsibility is valuable as a check or an 
incentive among the representatives of a free people, so long a 
journal of their proceedings and Hieir votes, pulilished in the 
face of the world, will continue to enjoy public favor and bo 
demanded by public opinion.” 1 Stoiy, Const,, §§ 840, 841. 

In regard to certain matters, tbe Constitution expressly 
requires that they shall be entered on the journal. To what 
extent the validity of legislative action may be affected by tbe 
failure to have those matters entered on the JoiUTial, we need 
not inquire No such question is presented for determination. 
But it is clear that, in re,spect to the particular mode in which, 
or with what fulness, shall be kept tlic 2n'OCoediiigs of cither 
house relating to matters not expre.ssly required to he entered 
on the journals; whether lulls, orders, resolutions, reports and 
amendments shall be entered at large on the journal or only 
referred to and designated hy their titles or liy numbers; these 
and like matters were left to the discretion of the respective 
honse.s of Congres.s. Nor does any clause of that instrument, 
either expressly or hy necessary implication prescribe the mode 
111 winch the fact of the original pa.ssage of a bill by the House 
ol fteiiresuntatives and the Senate shall be authenticated, or 
prechide Congress from adopting any mode to that end which 
Its rnsdom suggests. Although the constitution does not ex¬ 
pressly require bills that have passed Coiigress to he attested 
y the signatures of the presiding officers of the two houses, 
usage, the orderly conduct of legi,slative proceedings and the 
rules under which the two bodies have acted since Ihe organ¬ 
ization ot the government, require that mode of antheiitication. 


The signing liy the Speaker of the 
tives, and hy the President of the Senate, 


House of Eepresenta- 
in open session, of an 
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enrolled bill, is an official allesiation by the two houses of such 
bill as one that has passed congress. It is a cleelaration by the 
two houses, through their presiding officers, to the President, 
that <a bill, thus attest,ed, has received, in due form, the .sanc¬ 
tion of tlie legislative branch of the government, and that it is 
delivered to him in obedience to the constitutional requirement 
that all bills which pass Congress shall be presented to him. 
And when a bill, thus attested, receives his approval, and is 
deposited in the public archives, its authentication as a liill that 
has passed Congrass should be deemed complete and unim¬ 
peachable, As the President has no authority to approve a hill 
not passed by Congress, an enrolled aei, in the custody of the 
Secretary of State, and having the official attestations of the 
Speaker of the iToiise of Representatives, of the President of 
the Senate, and of the President of the ITnitecl States, carries, 
on its face, a solemn assiiranee liy the legislative and executive 
departments of i.he government, charged, respectively, with the 
duty of eiiading and executing the laws, that it was passed by 
Congres.s. The respect due to co-equal and iiiclependent depart- 
nieiils requires the ,]udie,ial department to act upon that assur¬ 
ance, and to accept, ns having passed congress, all liills, aiithen- 
tical.ed in the manner stated; leaving the courts to determine, 
when the question properly arises, whether the act, so authenti¬ 
cated, is in conformity with llio Constitution. 

ft is adniitlcd llia,t an enrolled act, thus authenticated, is 
sufficient evidence of itself—nothing i,o the contrary appearing 
upon i1,s face—that it passed Congress, But the contention is, 
1liat it cannot ho regarded as a law of tlie ITnitecl States if the 
journal of cither house fails to show that it pa.ssed in the precise 
form in which it was signed hy the pre.siding officers of the 
tw’o liouscs, and approved hy ihc President, It is said that, 
under any other view, it liecoines possible for the Speaker of 
the TToiisc of Ro])r('S(m1ativoH and the Pre,sident of the Senate 
1() impose upon the iieople as a law a hill that was never passed 
l)y Congress, But this possihility is too remote to be seriously 
considered in tlu' present iiupiiry. It suggests a deliberate con¬ 
spiracy to which the, presiding officers, the committees on en¬ 
rolled l)ills and tlie clerks of tlie two houses must necessarily 
be ])artics, all acting with a common purpose to defeat an ex¬ 
pression of the populai' will in the mode prescribed by the Con¬ 
stitution. Judic.ial action based upon such a suggestion is 
forbidden by Llui respect due to a co-ordinate branch of the 
govcriimont. Tlio evils that may result from the recognition of 
the principle ihal, an enrolled act, in the custody of the Secre¬ 
tary of State, attested by the signatures of the presiding offi¬ 
cers of the two houses of Congress, and the approval of the 
President, is eonclnsiim evidence that it was passed by Con¬ 
gress, according to tlic forms of the eonstitntion, would be far 
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less thiiu tliose tliat would cerlainly result from a rule making 
the validity of Congressional eiiaetinents depend upon the man¬ 
ner ill which the journals of the respective houses are kept by 
the suhorclinate officers charged with the duty of keeping thein. 

The views we have expressed are supported by iiuinerons 
adjudications in this country, to some of which it is well to 
refer. In Panghorn v Young, 32 N. J. Law 29, 37, the q^nestion 
arose as to the relative value, as evidence of the passage of a 
bill, of the journals of the re.spectnm houses of the legislature 
and the enrolled act authenticated ]) 3 '- the signatures of the 
speakers of the two houses aud by the approval of the gov¬ 
ernor. The bill there in question, it was alleged, originated in 
the house and was ameucled in the senate, but, as presented to 
and approved by the governor, did not contain all the amend¬ 
ments made in the senate. Referring to the provision in the 
constitution of New Jersey, reciuiring each house of the legis¬ 
lature to keep a journal of its proceedings—which provision is 
in almost the same words as the aliove clause quoted from the 
Federal Constitution — the court, speaking by Chief Justice 
Beaslei', said that it was impossible for the mind not to in¬ 
cline to the opinion that the framers of the Constitution, in 
exacting the keeiiiiig of the journals, did not design to create 
records that were to be the ultimate and conclusive evidence 
of the conformity of the legislative action to the eonstitulioiial 
provisions relating to the enactment of laws. In the nature of 
tilings, it was observed, these journals must have been con¬ 
structed out of loose and hasty memoranda made in the pres¬ 
sure of husiiiess aud amid the distraetioiis of a numerous assem¬ 
bly. The Chief Justice said: “Can any one deny tlial, if the 
laws of the State are to tested by a comparison with these 
journals, .so imperfect, so nimuthenticatccl, that the stability of 
all written law shall he shaken to its very foiiiidatioii ? (^er- 
taiiilj', no person can venture to say that many of our statutes, 
perhaps some of the oldest and most iniportaiit, those which 
affect large classes of jiersoiis or on which great interests de¬ 
pend, will not he found defective, even in constitutional partic¬ 
ulars, if judged by this criterion. * * * lu addition to these 
coiisideiatioiis, in judging of coiisequeiices, we are to remeiiiher 
the danger under the prevalence of such a doctrine, to lie ajipre- 
heiidecl from the iiiteutioual corruption of evidences of this 
character. It is scarcely too much to say that the legal exist¬ 
ence of almost every legislative acl would he at llie mercy of 
all persons having aece.ss to these journals; for it is olivious 
that any law can he znvalulated by the interpolation of a few 
lines or the ohliteration of one name and the suhslilutioii of an¬ 
other in Its stead. I cannot consent to expose the state legisla¬ 
tion to the hazards of such proliahle error or facile fraud. The 
doctrine contended for on the part of the evidence has no foini- 
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elation in luy estiinatioii. on any consideration oE public policy.” 
Tlie concliision was, that upon grounds ol public policy, as well 
as upon the aaicicnt and well settled rules of law, a copy of a 
bill bearing the signatuves of the presiding officers of the two 
houses of the legislature and the approval of the governor, and 
foniid ill the custody of the Secretary of State, was conclusive 
proof ol the enactment and coutenis of a statute, and could not 
be contradicted by the legislative journals or in any other 
mode, . , . 

A case very much in point is Ex parte Wren, 63 Miss, 512, 
56 Am. Eep. 825, The validity ol a certain act was there ques¬ 
tioned on the ground that, although signed by the presiding 
oflioers of the two houses ol the legislature, and approved by 
the governor, it was not law, lieeaiise it appeared from the 
journals of those bodies, kept in pnrsiiance of the constitution, 
that the original hill, having passed the house, was sent to the 
senate, which passed it with numerous amendments, in all of 
which the house concurred; but the hill, as approved by the 
governor did not contain certain ainendiiieiits which bore 
directly upon llio issues in the case liefore the court, The court, 
in a vigorous opinion delivered liy Mr, Justice Campbell, held 
that the enrolled act, signed liy the President of the Senate, 
and the Speaker of the TTonse of Eepreseiitatives and the gov¬ 
ernor is llie sole exposition of its contents, and the conclusive 
evidence of its existence according to its purport, and that it 
is not allowalile to look fiu'tliec to discover the history of the 
act or a.scertain its provisions. After a careful analysis of the 
adjudged cases the court said: “Eveiy other view subordinates 
the legislature and disregards Unit co-eqnal position in onr 
system of tlie three departments of government. If the validity 
of every act inililislied us law is to be tested by oxaininiiig' its 
history, as shown hy the journals of the two houses of the legis¬ 
lature, there will be an aiiiouiit of litigation, difficulty and 
painful uncertainty iipinilliiig in its contemplation, and multi¬ 
plying a liuiidmlfold llie alleged iincertaiuty of the law 
Every suit l)efore every court, where the validity of a statute 
may be called in ([uestioii as affecting the right of a litigant, 
will be in tlie nature of an appeal or writ of error or bill of 
review for errors apparent on the face of the legislative records, 
and tlie journals must ho explored to determine if some contra¬ 
diction does not exist between the joiu’iials and the hill signed 
l)y the presiding officers of the two houses What is the law to 
lie declared hy the court? It must iiifoim itself as best it can 
what is tlie law. If it nniy go heyoiid the enrolled and signed 
hill and try its validity hy the record contained in the journals, 
it must iKU'fnvni this task as often a.s called on, and every court 
must do it. A justice, of the peace must do it, for he has as 
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much right, and is as much lioiind to preserve the constitution 
and declare and apply the law as any other court, and we will 
have the spectacle of examination of Journals by Justices of the 
peace, and statutes declared to be not law as the result of their 
Journalistic history, and the Circuit and Chancery Courts will 
be constantly engaged in like manner, and this court, on appeal, 
have often to try the correctness of tlie determination of the 
court below, as to the conclusions to be drawn from the legisla¬ 
tive journals on the inquiry as to the validity of the statutes 
thus tested. . . . 

In Weeks v Smith, 81 Me. 538, IS Atl. 327, it was said; 
"Legislative Jonrnabs are made amid the confusion of a di.spateh 
of business, and, therefore, much more likely to contain errors 
than tlie certificates of the presiding officers are to be untrue. 
Moreover, public policy requires tliat the enrolled statutes of 
(lur slate, fair upon their faces, should not be put in question 
after the public have given faith to their validity. No man 
should be required to hunt through the jonrnals of a legisla¬ 
ture to determine whether a statute, properly certified by the 
speaker of the house and the president of the senate and ap¬ 
proved by the governor, is a statute or not. The enrolled act, 
if a public law, and the original, if a private act, have always 
been held in Pin gland to be records of the highest order, and, 
if they carry no 'death wounds’ in themselves, to be absolute 
verity, and of themselves conclusive. ’' 

As will appear from the succeeding section, some courts apply 
the imle that the enrolled act imports absolute verity, in a modified 
form. According to this modification of the rule, and as it is typically 
expressed in In re Vauderberg (28 Kan. 243): 

"If we accept the enrolled statute embodying the act now 
challenged by the petitioner as conclusive evidence of the reg¬ 
ularity of the passage of the act and of its validity—as in many 
of the .states the courts decide must be done — we would not be 
at liberty to inquire into or dispute the enactment or contents 
of this statute. . . In State v Francis, 26 Kan. 724, it is 
also .stated that "in thi,s state, where each house is required by 
the eon.stitutinn to keep and publish a journal of it,s proceed¬ 
ings, we cannot wholly ignore such journals as ovicleiiee, and 
therefore, Avhen there can be no room for doubt, from the evi¬ 
dence furnished by such Journals, that the statute was not 
passed by a constitutional majority of the members of either 
house, then the courts may declare that the .supposed statute 
was not legally passed, and is invalid.” 

This language of the opinion is qualified, however, as follows; 
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“The enrolled statute is very strong presumptive evidence 
of the reg'uliirity of the passage of the act and of its validity, 
and it is conclusive evidence of such regularity and validity 
unless the ,]ouriials of the legislature show clearly, conelusivelyl 
and beyond all doulit that the act was not passed regularly and 
legally. If there is any room to doulit as to what the journals 
of the legislature show, if they are merely silent or ambiguous, 
or if it is possible to explain tiiem upon the hypothesis that the 
enrolled statute is correct and valid, then it is the duty of the 
courts to hold that the enrolled statute is valid," 

§140. The Journal Entry Eule.—As has also been previously 
,stated,some jiiiisdietions do not apply the rule that a duly 
aiitlienticated and enrolled hill imports absolute verity but allow 
the courts to look beyond the enrolled bill to determine whether the 
legislature in its passage has met all constitutional requirements. 
There is, however, oven here, a presumption that the law was legally 
enacted,^'' altliough the legislative journals may he introduced in 
evidence to ovcrtiini the presumption."® If the journals do not 
affirmatively show a violation of the constitution, the presumption 


ao § 139, aupra. 

3TBachelor v Stale, 21G Ala. SBC, 113 So. 67, Connor v Blackwood, 176 
Ark. 139, 2 S.W, (2) 44, Gallup v Rule, 81 Colo. 335, 2BB Pac, 463; Rash t 
A llan, 24 Del. 444, 76 All, 370; Slate v Palmello, 99 Fla, 401, 128 So. 613; 
Gem Irr, Dial, v GalleL, 43 Idaho B19, 253 Pnc. 128; People v Illinois Dental 
Board, 278 III. 144, IIB N.B. 852, Slate v Sallua, 108 Kan. 271, 194 Pac, 931; 
McClellan v Stolii, 220 Mioh. 203, 201 N.W. 209; Jaques v Pike Eaplda Powei 
Co., 172 Minn. 306, 215 N.W. 221;' Stale v Adams, 323 Mo. 729, 19 S.W. (2) 
671; State v Cox, 105 Neb. 75, 178 N.W. 913; In re Opinion ol Justices, 76 
N.H. GOT, 8i All. 170; State v Sloen, 55 N.D. 239, 212 N.W. 843; State v 
Boyer, 84 Ore. 613, 165 Pac. 587; O'Neil v Demers, 44 R.l. 504, US Atl. 677; 
State v Collier, 160 Tenn. 403, 23 S.W. (2) 897; Ritchie v Richards, 14 Utah 
345, 47 Bac. 670, Mercalu v Down, 64 WIb. 323, 25 N.W. 412; State v Smart, 
22 Wyo. 154, 136 Pao. 452. 

39Ibid. "The enrolled slaLule on tile In the ollloe o£ the secretary o£ 
state is very strong preauinptivo evidence of the regularity of the passage 
ol the statute, and of its validity; and It Is conclusive evidence of such 
regularity and validity, uiileBS the journals ol the legislature clearly, con¬ 
clusively and beyond all doubt, show that the act was not passed regularly 
or legally.” State cx rol v Prniicls, 26 Kan. 724 This is true notwithstand¬ 
ing that it may appear Iroin oxli'inHic evidence that a mistake was made 
in enrolling, In re Division of 1-Ioward County, 15 Kan. 194, 

39 See cases luitler note 37, supra. Also see State v Adam.s, 232 Mo. 
729, 19 S.W. (2) 671. 
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ih considered conclusive,^'' as mere silence on the part of the journals 
is not considered sufficient to overcome the presumption of com- 
plianceuules.s the silence pertains to a matter required by the 
constitution to he shown by the jouiTialsd- Aecordiiig'ly, it will not 
he presumed from the mere silence of the legislative jonrnals that 
the legislature exceeded its authority or disregarded constitutional 
requirements in passing a statute, unless the constitution expressly 
requires the jonrnals to show the action taken.'*^ 

This variation may be due largely, if not entirely, to a differ¬ 
ence m the language of the various eonstitnlions, as the court points 
out in certain cases cited in Field v Olark 


"There are cases in other courts which proceed upon 
opposite gromicls from those we have indicated as proper, But 
J^ill he found, upon examination, that many of them rested 


40Henderson County v Travelers Ins. Co, 128 Fed. S17, (jg C.C.A. 467' 
Ames V Union Pao, R. Co., 64 Fed. 168, alf. 169 US 466, 42 LEd.'siD, 18 
S.Ct, 418; Bachelor v State, 216 Ala. 356, 113 So 67; Connor v Blacluvoocl, 
176 Ark. 139, 2 S.W. (2) 44; Terr, v O'Connor, 5 Dak, 397, 41 NW. 746, 3 
L,R.A, 355; Clendaniel v Conrad, 26 Dela. 549, 83 Atl, 1036; West v State, 
50 Fla. 154, 39 So. 412, In re Drainage Dist., 26 Idaho 311, 143 Pao 299'' 
Neiberger v McCullough, 252 III. 212, 97 N.E. 660; State v Salina, 108 Kan. 
271, 194 Pac, 931; Ridgely v City of Baltimore, 119 Md. 567 87 At! 909- 
State V Wagner, 130 Minn, 424, 153 NW. 749; State v Dean, 84 Neb. 344, 
121 N.W. 719; State ex rel Loseke v Fricke (Neb.) 254 NW. 409, Wrede v 
Richardson, 5 Ohio N.P.N S, 127; Johnson v Grady County, 50 Okla 188 150 
Pac. 497; State v Collier. 160 Term. 403, 23 S.W. (2) 897; Anderson v Bowen 
78 W.Va. 559, 89 S.E 677; State v Smart, ?2 Wyo, 154, 136 Pac 452 And 
see Smith v Thompson. 219 Iowa 888, 258 N.W. 190, that a legislative hill 
appearing on its face to violate constitutional provisions, may lie attacked 
as invalid. 

41 Pelt V Payne, 90 Ark. 600, 30 S.W. 426; People v Diiiin, 80 Calif. 211 
22 Pac, 140; Adams v Clark, 36 Colo. 65, 85 Pac. 642; In re Drainage Dist' 
26 Idaho 311, 143 Pac 299, Hollingsworth v Thompson, 45 La. Ann. 

4 40 r u ^ ISG, 51 Pac! 

L rn ; fe Clendaniel v Conrad 

Boyce (Dela.) 549, S3 Atl. 1036. that in case of doubt, tile presumption 
ontmues, And see State ex rel Cunningham v Davis (Fla.) 166 So 289, 

42 Cohn V Kingsley, 5 Idaho 416, 49 Pac. 985, 38 L.R.A. 74, Lynch v 

679, Union Bank v Oxford, 119 N.C. 214, 25 S.E 966; George Bollin Co v 
North Platte Val. Irr Co., 19 Wyo. 642, 121 pac. 22 

43 Garrett Transfer & Storage Co v Pfast (Idaho) 33 Pac (2) 743 
44Pieia y Clark. 143 US. 649, 12 S.Ct, 495, 36 LEd 294 And see 

People V Starne, 35 111.121; Carr v Coke, 116 N.C 223 22 S E Ifi 2 s r r a 
737, and In re Vanderberg, 28 Kan. 243. ' ^ ^ 
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upon eouslitnlioiial or statutory provisions of a peeuliar eliar- 
acter, -which, expressly, or by necessary implication required or 
authorized the court to go behind the enrolled act when the 
question was, whether the act, as authenticated and deposited 
in the proper office, was duly passed by the legislature. This 
is particularly the case in reference to the decisions in tllinois. 
(Cases cited.) In the la,st named ease it was said: "Were it 
not for the somewhat peenliar provision of our constitution, 
which requires that all hills hefore they can become laws shall 
be read three several times in each house, and shall be passed 
by a vote of a majority of all the members-eleet, a bill thus 
signed and apiiroved would he .eoiielusive of its validity and 
binding force as law. * » « According to the theory of onr 
legislation, when a bill has become a law, there must he a record 
evidence of every material requirement, from its introduction 
until it liecomcs a law. And this evidence is found upon the 
journals of the two house,s.” But the court added: “We are 
not, however, pi'cpared to say that a different rule might not 
have subserved the public interest equally well, leaving the 
legislature and tlie executive to guard the public interest in 
this regard, or to become responsible for its neglect." 

Moreover, the rule that the enrolled bill does not import abso¬ 
lute verity, is also souglii, 1o he justified upon the grounds of public 
policy,^’’ and lieeaiise i.hcy are official records to the same extent as 
is the enrolled act,'"’ Coiisequenlly, the courts must examine them 
ill order to ascertain the validity of any enactment, It should be 
noted, however, that some jurisdiclioiis are not consistent in the 
application of the journal entry rule or vice versa So far as some 
matters arc coru'eriic’d, ilie enrolled act is considered conclusive*^ but 


■iriRice V Loiiolco-Cabol lioad DisL., 142 Ark. 45‘J, 221 S.W. 179; Berry y 
BaUiinore R Co„ 41 IMd. 462; Rode v Phelps, SO Mich. 598. 

■10 Moody V State, 48 Ala. IIB; Chicot v Davies, 40 Ark. 211, Amos v 
Gunn, 84 Fla. 285, 94 So. 615; Stale t Andrews, 64 Kan, 474, 67 Pac 870, 
Legg -v Annapolis, 42 Md. 203; People v Malianey, 13 Mich. 481; State v 
Hastings, 24 Minn. 28; State v McLellaud, 18 Neb. 243; In re Opinion ot 
Justices, 35 N.H. 580; Oshurn v Staley, 5 W.Va. 85. 

« Slate V Wheeler, 172 Ind. 678, 89 N.E. 1; Annapolis v Harwood, 32 
Md. 471; State v Moulton, 57 Mont. 414, 189 Pac. 59; Mason v Cranbury 
Township, 68 N.J.L, 149, 52 All. 568; People v Devlin, 33 N.Y. 269; Brown 
V Stewart, 134 N.C. 357, 46 SE, 7.H; Hltzmaii v Campbell, 93 Ohio St 246, 
112 NE, 591; Western Union Tel, Co. v Haulnus, 104 Okla. Ill, 230 Pac. 
867; Teem v State, 79 Tex. Cr, 285, 183 S.W. 1144; Lusher v Scites, 4 W.Va. 
11 . 
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as to other matters, it will be subject to impcaclimeiit.*® This incon¬ 
sistency creates considerable confusion in the law, with little, if 
any, compensating advantages.*" Nevertheless in determining 
whether constitutional requirements have l)een mot, if the legisla¬ 
tive journals may be examined, they must be considered as a 
whole.®" 

§ 141, Sufficiency of Journal Entries,—Occasionally, ilie valid¬ 
ity of a statute will depend npon the .sulfieiency of the journal 
entry. Obviously, if the entry is insufficient, the situation is the 
same as if no entry whatsoever was made. Howovei-, cnt]'ie,s written 
with erroneous grammar,"* or designating the liill by the wrong 
number,"" or entering the ayes and the nay,s in tlm wrong places,®" 
or omitting the Christian names of the legislators,®* have heeii coii- 


48 Cordell v State, 22 Ind, 1; Ridgeley v City of Baltimore, 119 Md. 6C7, 
S7 Atl. 909; Barth v Pock, B1 Mont. 418, 1B5 Pao, 282; Ex parte Hague 
(N.J. Ch.) 144 Atl. 546, aff'd 145 Atl. 618; In re Sticknay, 185 N.Y. 107, 77 
N.E. 993; New Hanover County v DeRosset, 128 N.C. 275, 40 S.E. 43, Stale 
V Price, 8 Ohio St. 246; Western Union Tel. Co. v I-Iankins, 104 Okla. Ill, 
230 Pac. 857; Anderson v Bowen, 78 W.Va. 669, 89 S.E. 677, and see Stale 
ex rel Adams v Lee (Ffa.) 166 So. 249, 166 So. 262, that the enactment of a 
law is to be determined solely by the official journals of the legialoture so 
long as they are fair on their face and have not been impenched, Also see 
Smith V Thompson, 219 Iowa 888, 268 N.W. 190, that while the enrolled bill 
was conclusive as to the text of the bill, it was not conclusive as to the 
enactment and that a bill might be impeaclied if it be shown by records 
which the constitution required to be Icetit, that some mandatory provi¬ 
sion of the constitution had not been complied with in its passa.ge. Also 
note the following quotation from Field v Clarlt, 143 U.S. 649, 12 S.Ct, 496, 
36 L.Ed. 294; “But referring now only to matters which the Constitution 
does not require to be entered on the journals, It is clear that Lilia is not a 
statutory declaration that the journals are the highest evldoiico of the facts 
stated in them, or complete evidence of all that occurs 111 the progress of 
business in the respective houses ” 

49Legislative Journals as Evidence of Due Bimctment, 22 Iowa L.Rev, 
164 (1936). 

so State ex rel X-Cel Stores v Lee (Fla.) 166 So. 568, all'. 116 So. 262. 

81 Bound V Wisconsin Cent. R. Co., 46 WIs. 543. 

82Mlesen v Canfield, 64 Minn. 513, 67 N.W 632 

83 Onslow County r Tollman, 145 Fed. 753, 76 C.C.A, 317. 


54 Ibid, 
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sidered sufficient.®® Moreover, if the errors or omissions are simply 
clerical, tlie court may supply the oinissious.™ But any alteration 
made after the journal has been filed with the secretary of state i.s 
ineffective."'' 

§ 142, Conclu^iveness of Journals,—So far as matters which 
the constitution requires to be entered in the journals of the legis¬ 
lature are concerned, their recital in the journal is conclusive,®® 
They cannot lie impeached by parol or extrinsic evidence ®® They 
afford controlling evidence of whel.her a hill was passed l)y botli 
houses,®® Nor can tlie journals be eoutradioted or amplified liy 
loo.se inenioraiida made by the clerical officers of the legislature.®®^ 
But Craiid, error, mi.stalcc, or the improper exercise of judgment, 
existing intrinsically, may be shown according to some authorities,®' 

Bi) Also see, In this connection; Johns v Bradley County Road Dists,, 142 
Ark. 73, 218 S.W. 38fl; State v Dlltch (Fla.) 130 So. 444, Dumas y Bryan, 35 
Idaho 557, 207 Pac. 720; Conley v Dllley, 153 Iowa 677, 133 N.W. 730; People 
y Illinois Dental Board, 278 III. 144, 115 N.E. 852; Earnest v Sargent, 20 
N.M. 427, 150 Pac, 1018. And see Frey v Derens Donnewald Coal Co,, 271 
III. 121, 110 N.E. 824. 

(id Price V Mmmdavllle, 13 W.Va. 523, 27 S.E. 218. 

B7 Moutgoinery Boer Dotlllug Works v Gaston, 126 Ala. 425, 28 So. 497, 
51 L.R.A, 396, 

BS Parkinson v Johnson, 160 Calif. 756, Rash v Allen, 24 Dela. 444, 76 
Atl. 370; Day v Walker (Neb.) 247 N.W. 360; Smith v Thompson, 219 Iowa 
888, 25S N.W. 190, 

BOU.S. V Ballin. 114 U.S. 1. 36 L.Ed, 321, 12 S.Ct, 507; Slate v Joseph, 
175 Ala. 579, 67 So. 942; Andrews v People, 33 Colo. 193, 79 Pac, 1031; Rush 

V Allen, 24 Dela. 144, 76 Atl. 370; State v Garley, 89 Fla. 361, 104 So. 577, 
People v Brady, 262 III. 578, 105 N.E, 1; McCullough v Stale, 11 Ind. 424; 
Koehler t Hill, 60 Iowa 543, 14 N.W. 738, 16 N.W. 609; In re Gunn, 50 Kan. 
155, 32 Pac. 470, 19 L.R.A, 619; Gammaclc v Harris, 234 Ky, 846, 29 SW. (2) 
567; State v Sec. of State, 43 La. Ann. 690, 9 So. 776; New Hanover County 

V Armour, 135 N.C. 52, 17 S.E. 411; Slate v Smith, 44 Ohio St, 348; State v 
Dixie Finance Co., 152 Tenn. 306, 278 S.W. 59; Wise v Bigger, 79 Va. 269; 
White Y Hluton, 3 Wyo. 753, 30 Pac. 953, 17 L.R.A, 66. The original journal 
will prevail oyer the printed journal Mobile County Comm, v State, 163 
Ala. 441, 50 So. 972. And the journals are equally conclusive oyer oIHcially 
printed statutes. Amos v Mosoly, 74 Fla. 555, 77 So. 619; Ex parte Hague 
(N.J. Ch.) 144 ALL 546, al'f, 146 All. 618, 

00 Hillsborough County v Temple Terrace Assets Co. (Fla.) 149 So. 473 

ooiState T .Toseph, 175 Ala. 579, 67 So. 942, People v Leddy, 53 Colo. 
109, 123 Pac. 824, 

01 State v Secretary of Stale. 43 La, Ann, 690, 9 So. 776. 
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althougli the weight of authority is to the contrary,'*- And, of 
course, if there is a discrepancy hetwecii the ]niblished act and the 
journals, the latter are deemed to he conclusive proof of the form 
and terms of the act as passed.'** 


§ 143. Miscellaneous Evidence of Legality of Enactment_As 

indicated above,no evidence, except the legi.slative journals in 
those jurisdictions where the journal entry rule is applied,'*'’ can he 
introduced in evidence to impeach the enrolled act."'* While this is 
the general ride, numerous cases can he found where the enrolled act 
has been impeached by other evidence,"' as well as .supplemented, 
in order to show that the requirements of the constitution have not 
been met"® Of course, where the enrolled act is considered con- 


82 McCullough V State, 11 Ind. ■12.1; In re Howard County, 15 Kan. 19.1; 
State V Dixie Finance Co., 152 Tenn. 306, 278 SW 59; State v Wendler, 94 
Wis. 369, 68 N.W. 759, 


83 State Docks Comm, v State ex rel Jones (Ala.) 150 So. 537, Similarly 
where there is a variance between the printed act and the enrolled bill, the 
latter controls. Charleston Nat. Banlt y Pox (W.Va.) 194 S.E 4, 

8* See supra, § 139, 

85 See supra, §§ 139-142 

80 Ames V Union Pao, R, Co, 64 Fed. 165, alf. 169 U S, 466, 42 L.Etl 819, 
IS S.Ct. 418; Byrd v State, 212 Ala. 266, 102 So. 223, I-Iiiglie.s v Peltoii, 11 
Colo. 4S9, 19 Pac, 444; Lee v Tucker, 130 Ga. 43, 60 S.E 164; People v 
McElroy, 72 Mich. 446, 40 N.W. 750, 2 L.R.A. 609; In ro Granger, 56 Neb, 
260, 76 N.W. 588; State v Smith, 44 Ohio St. 348, 7 N.E 447, 12 N.E, 829. 


01 Legislative records; Helena Water Co, y Helena, 140 Ark. 597 , 216 
S.W. 26; Rice y Louoke-Cabot Road Improveiiienl Diet,, 142 Ark. 454, 221 
S.W. 179; Engrossed bill: Hollingsworth v Thompson, 45 La. Ann 222, 12 
So. 1; Baltimore Fidelity Warehouse Co. v Canton Lumber Go., 118 Md. 135, 
S4 Atl. 188, Original memoranda constituting material lor the bill. People 
V eddy 53 Colo. 109, 123 Pao, 824; Memorandum in minute book of the 
Journal Clerk; U.S. y Allen, 36 Fed. 174 Original bill- Rico y Lonoke-Cabot 
Road Improvement Dist, supra; parol eyidence, however, docs not ever 
seem competent—either to impeach the journals, or the Gurollecl act' Jack- 

^ McCehee, 169 Ark. 448, 275 
ml HQ So. 616; Hidgeloy v City of Balh- 

NW lrs- ot'i Saginaw CoiiiiLy, 79 Mich. 59, 44 

82 NE 1072 ^ ^ I^iG'iiU'clsou, 77 Ohio SI. 182, 

y ^ 113 C.C.A. 316, State 

Board of Com?r?8l Inooiiipetenl, Frazier V 

noaid of Comis., 194 N.C. 49, 138 S,E. 433, 
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elusive, cunsisteiiey Avoiild deny the right to introduce evidence for 
either of these purposes. i\iid where the journal entry rule i.s 
applied, pennitting recoui'sc to evidence beyond the journals them¬ 
selves, in a .sense, destroys most of the value that such journals have 
as official documents. The enactment of any statute is consequently 
opened to the dangers oC uncertainty and confusion, and the co¬ 
ordinate iiositioiia of the judiciary and the legislature are also endan¬ 
gered if not destroyed.™ 

Even resort to the motives of the individual ineniliers of the 
legislature which enacted the law, subject to attack, is geuerally 
regarded as an improper method by udiicli to determine the legality 
of the enactment of a law, as is indicated by the court in Rorongh 
of Freeport v Marks d" 

There was no offer to show that the plaintiff was guilty of 
any fraud or eollusiou whicli would affect the good faith of his 
subscription and payment of money, or its appropriation to the 
use of the borough, nor was there any evidence of it. The 
motives of the inoiubers of the couiieil, or the influences under 
which they acted, cainiot lie lirought to nullify an ordinance 
duly passed in the legal forms of borougdi legislation, at a meet¬ 
ing regularly convened for the purpose and within the scope of 
their corporate powers. The assistant burgess being competent 
to act, the legality of tbe action of the council cannot be a.ssailed 
because the friends of the uiea.sure, taking advantage of the 
accidental abseiiee of the chief burgess, chose to assemble and 
pass the ordinance, if the meeting was duly convened. The 
legality of the acts of legislative or of corporate bodies cannot 
lie tested by the motives of the individual members, or the 
adventitious circuinstauccs they may lay hold of to carry their 
measures, provided they proceed regularly and act within the 
scope of their jmwers. If they be regularly convened, if the 
purpose 1)0 lawful and if their acts are passed in due form of 
law and within the scope of their authority, persons who lend 
their money on the faith of such ads, nr do other lawful things 
in a just reliance upon tlieii' validity, eamiot be affected by the 
.secret springs of corporate action, and the public faith cannot 
))e tarni.sliod by tlic unseen inflnence.s .snrronnding it. 

Rut wliero the legislative nd is tarnished l)y fraud, uiidouhteclly 
where no innocent iicrsons will he injured thereby, it would seem 
clearly permissihle to ;dlow the law to l)e invalidated by the proof 
of facts and circnin,stances showing the fraud involved. 

on See SLato ox rol Roert v Jones, B Wash. 452, 34 Pao 201, 23 L.R.A. 
340. Also see The Sunhury v Cooper, 33 Pa. 278. 

70 Borough o£ Freeport v Marks, 59 Pa. 253. 
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§144. In General, 

§145. Statutory Declaration of Effect of Partial Invalidity—Separability 
Clauses. 

§146, Partial Invalidity Due to Failure to Properly Express Subject Matter 
in Title. 


§144. In General.—Simply because a statute happens to be 
imconstitutioiial or invalid iti part, does not necessarily mean that 
the part ivliich is not invalid must also fail,’- not even though the 
statute be penal.’’ It is only where the valid parts are so clearly 
dependent upon and so inseparably connected with the invalid parts 
that they oamiot lie separated witliout defeating the object of the 


1 Connolly v Union Sewer Pipe Co„ 184 U.S. 640, 23 S.Ct. 2()G, 46 L.Ed. 
676; Cone v Garner, 175 Ark. 860, 3 S.W. (2) 1; People v Morgiui, 70 Colo, 
307, 245 Pac 720, Winter v Barrett, 352 Dela, 441, 186 N.E. 113; People v 
Cro-we, 327 111. 106, 158 N.E, 451, Des Moiuea v Manhattan Oil Co„ 193 Iowa 
1096, 188 NW. 921, Voran v Wright, 129 Kan. 60.1, 284 Pac. 807; People v 
McMurdy, 249 Mich. 147, 228 N.W. 723, Mayes v United Ganneut Workers, 
320 Mo. 10, 6 S.W, (2) 333; Logan County v Camaliaii, 66 Neb. 686, 92 N.W. 
984, 95 NW. 812; People v Knapp, 230 N.Y. 463, 129 N.E. 202, Clayvvell v 
Road ComTs, 173 N.C, 657, 92 S.E 481, State v Ritchie, 97 Ohio St. 41, 119 
N.E. 124; Richardson v Young, 122 Tenn, 471, 126 S.W. 664; Dallas v Love 
IT ex.) 23 S.W. (2) 431, Lorney v Common., 145 Va. 825, 133 S.B, 753; McFar¬ 
land V Cheyenne (Wyo.) 42 Pac. (2) 413. 

-State V Bevins, 210 Iowa 1031, 230 N.W. 865. But some courts refuse 
to find that general provisions m criminal statutes are severable. Butts v 
Merchants Transportation Co, 230 U.S. 126, 33 S.Ct, 964; State ex rel Atty, 
Gen. v Wllliams-Echols D. G, Co., 178 Ark. 324, 3 SW. (2) 340; McFarland 
V Cheyenne (Wyo.) 42 Pac, (2) 413. 
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stutiitGj th-fili lliGy too must lull witli tliosG parts which, arc invalid.® 
It is also well to remeiiiher that separability is not dependent upon 
whether the various provisions are contained in the same section, 
for the division of a statute into sections is purely artificial,^ In 
determining separability, the test is whether the legislature has 
manifested an intention to deal with a part of the subject matter 
covered, irrespective of the rest of the subject matter f if such an 
intention is manifest, the subject matter is separable “ If the valid 
parts are complete in themselves and independent of the invalid 
parts and capable of being executed according to the intention of 


3 Sclmelder v Duel- (Md.) 184 Atl. 914; In re Qrolf, 21 Neb. 647. Also 
see cases under note 1, supra. And see Grand Trunk R. Co. v Mich. R, 
Comm., 198 Fed. 1009, alf. 231 U.S. 457, 34 S.Ct. 152, 58 LEd. 310, and 
International, etc., R. Co. v Anderson County (Tex.) 174 S W, 305, atf. 246 
U.S. 424, 38 S.Ct. 370, 62 L.Ed. 807, where the body of the statute was held 
valid, although the penalty provisions were invalid. But a more difficult 
problem is presented in cases of general provisions, inseparable in terms, 
but susooptlble of application in different fact situations Such provisions 
have been, in some nislances, held separable. W. & J. Sloane v Common, 
263 Mass. 529, 149 N.B. 407 (domestic and foreign corporations); Bowman 
V Continental Oil Co., 256 U.S. 642, 41 S.Ct. 606 (tax on inter and intra-state 
commerce), Also see note 1, supra, and the note in 29 Columbia Law Rev, 
1140 (1929). 

4 Common, v Hitoliiiiga (Mass.) 5 Gray 482, 

c City of Denver v Lynch (Colo.) 18 Pac. (2) 907, People v Gould, 345 
111. 288, 187 N.E. 133; Stale v Kassay, 126 Ohio St. 177, 184 N.E, 521, Billing¬ 
sley V Gulf, etc,, R, Co,, 122 Okla. 181, 253 Pac. 103. 

3 Chicago, etc., R, Co. v Minneapolis, 238 Fed. 384. A statute is sever¬ 
able if after an invalid portion has been stricken out, that which remains 
is self-sustaining and capable of separate enforcement without regard to 
the stricken porilou. Rutenberg v Pliiladelpliia, 329 Pa. 26, 196 Atl 73. And 
the severance of the valid part from the invalid portion of a statute does not 
depend upon the separation by paragraphs or sentences, but on function 
People v Maiicuso, 255 N.Y. 463, 175 N.E. 177, 76 A.L.R. 514, Moreover, an 
invalid exception to a general provision does not affect the validity of the 
latter. Henderson v McMaster, 104 S.C. 268, 88 S.E, 645. Similarly, a void 
exception does not invalidate the general provisions, unless all the provi¬ 
sions are so related that the legislature would not have enacted the law 
without the proviso. Ex parte Hennessy (Calif.) 273 Pac, 826. But a void 
exception or proviso whose elimination operates to give the remainder of 
the act a broader scope as to subject or territory than was intended by the 
legislature, will invalidate the whole act. Webb v Adams, ISO Ark. 713, 23 
S.W. (2) 617. 
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the legislatuve, Uiey must be siiHliiiiied by the court/ uotwitlistand- 
mg partial mv’alidity.® The iuviilid iinrts, however, may ))e dropped 
only where the part which is retained is Fully operative as a law.“ 
And where the invalid and the valid parts are independent and 
essentially and inseparably connected in substance, there is a strong 
presmuptioii that the legislature would not have enacted one part 
without the other, and the entire statute will Calld*' A similar result 

7 Weller v People, 2G8 U.S. 319, IB S.CL BSG, (ifl L.ISd. 978; Georgia 
Power Co. v Teun, Valley Authority, 14 Fed. Supp. 873; Alaham's Freight 
Co, V Hunt, 29 Ariz. 419, 242 Pac 658; Gwynii v Hardoe, 92 Fla. 643, 110 So, 
313, Jackson v Blair, 298 III, 605, 132 N.E. 221; Stale v UiUTall, 172 Ind, 169, 
87 N.E. 7; State v Wrenn, 194 Iowa 552, 188 N.W, 697; Daly v Morgan, 69 
Md. 460, 16 Atl 287. 1 LR.A, 757, State v Lollls (Mo.) 33 S.W. (2) 98, 
Schwartz v Gallup, 22 N.M. 521, 165 Pac. 345; BruuBWlck v Mecklenberg 
County, 181 N.C. 386, 107 S.B 317; State y Conn, 116 Ohio SL. 127, 156 N.E, 
114, State V Langwortliy. 55 Ore. 303, 104 Pile. 242, 106 Pao. 336, Higgins y 
Glenn, 65 Utah 406, 237 Pac. 513; Sargent v Rulland It, Uo., 86 Vt. 328, 85 
Atl 654; Clay V Brown, 131 Wash. 679, 231 Pac 166; SLale V Sawyer County, 
140 VVis. 634, 123 N.W. 248. Tills is true cvoii whore llio valid and hi valid 
parts appear in the same section, Berea Collage v KouUicky, 211 U.S. 45, 
29 S.Ct 33, 53 L.Ed 81, Soper v Lawrence Bros. Co., OS Me. 268, 56 Atl, 90S, 
aft, 201 U.S. 359, 26 S.Ct, 473, 50 LEd. 789; Gross v Geiilry County, 320 Mo. 
332, 8 S.W (2) 887, and regardless of the reason for the invalidily. People 
r LaSalle St. Trust Bank, 269 111. 518, 110 N.K. 38; Stale v Oroen, 36 Fla. 
154, IS So. 334. And see Stale ex rel lOirhe v Dador (Mo.) 78 .S W. (2) 835, 
where an emergency clause was invalid but Llio real of tlio act iicvortlieless 
became operative, 

8 Springer v State ex rel (Ala.) 157 So. 219. 

a In re Ainerioan States P. S. Co, 12 Fed. Supp 667, mud, 81 Fed. (2) 
721, cert den. 56 S.Ct. 670, State v Sande, 205 WIs. 495, 238 N.W. 504, 

ie“If (the parts) are so mutually conneoltitl with and dopoudonl on 
each other, as conditions, considerations or coinponsalion.s for ouch other, 
as to warrant a belief that the logislalura iulendod tluun a.s a whole, and 
that, if all could not be earned into effect, Uw legislature would not pass 
ihe residue independently, and some parts are umioustitutloual, all the pro¬ 
visions which are thus dependent, conditional and cohuucLchI, miiHt fall with 
them" Warren'V Mayor (Mass.) 2 Gray 84. Also soi' BiiU.s v Morcliaiita 
Transportation Co., 230 U.S. 126, 33 S.Ct. 964, Union Pac. It. Co, v Atchison, 
etc, R. Co., 28 Kan. 453, Hinze v People, 92 III. 406, Great Unllod Mut, 
Ben. Ass'n v Palmer, 258 111, 276, 193 N.E. 140, People, v McMurdy, 219 Mich. 
147, 228 NW. 723, Lodven v Warren, 146 Minn. 181, 178 NW, 741, State v 
Gordon, 236 Mo. 142, 139 S.W. 403; Smith v Willaiis, KM N.C. 135, 80 S.15. 
168, Morrow v Wipf, 22 S.D, 146, 115 N.W. 112 L, Dortvam v Common., 108 
Va. 902, 62 SB, 969, In re Bolens, 14S Wis. 456, J35 N.W. 101. This also 
seems true even if the statute contained a .saving claii.se, TTaiinahass v 
Maryland Cas Co, (Va.) 194 S.E 808. 
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will occur where all the provisions of an act are connected as parts 
of a single scheme. In such a ease, if the main object oi’ purpose i.s 
invalid, those provisions which are incidental will also fall.^^ But in 
any instance, there is a presumption that the legislature intended for 
the statute or act to be effective in its entirety,unless something 
in the act indicates to the contrary 

In order to ascertain the intention of the legislature, the court 
may examine the entire statute, including the invalid as well as the 
valid portions,and resort to the usual principles of statutory coii- 
striietion.^^ But where it is impossible to determine what part of a 
statute was intended by the legislature to he operative when certain 
of its provisions have been held invalid, the whole statute will 
fall.i« 

§ 146. Statutory Declaration of Effect of Partial Invalidity- 
Separability Clauses.—It is not an uncommon practice for the legis¬ 
lature to insert in an act an express provision that the invalidity or 

iiBeiidix V Beman, I'l Fed. Supp 58; Jones v Jones, 104 N.Y. 234; 
Darby v Wilmlneton, 76 N.C. 133, Black v Trower, 79 Va. 123; Della v Ken¬ 
nedy, 49 Wis. 555; State v Bancroft, 148 Wis. 124, 134 N.W. 330. 

12 ■williams v Standard Oil Co., 278 U.S. 235, 49 S.Ct. 115, 73 LEd. 287, 
aff 24 Fed. (2) 4SS, Riooio v Hoboken, 69 N.J.L. 649, 55 Atl. 1109, 63 L.R.A, 
485, A separability clause in a statute, however, will give rise to a pre¬ 
sumption of divisibility. Railroad Retirement Board y Alton R Co, (U.S.) 
55 S.Ct. 758. But it is merely an aid to judicial interpretation and not con¬ 
clusive ot tlie legislative intent First Trust Co. v Smith (Neb.) 277 N.W. 
762 

13 Railroad Retirement Board v Alton R. Co, (U.S.) 55 S.Ct. 758; McFar¬ 
land V Cheyenne (Wyo.) 42 Pac. (2) 413. Also see Hosenblum v Griffin 
(N.H.) 197, Atl. 701, that the legislatm-e’s more prohahle intention that the 
invalid part should not Invalidate the statute entirely, if the valid part may 
be reasonably saved, should be adopted 

11 Neutzel v Williams, 191 Ky. 351, 230 S W. 942. 

IB See Dorchy v Kansas, 264 U.S. 286, 44 S.Ct. 323, 68 LEd 686; Greene 
County v Ludy, 263 Mo, 77, 172 S.W. 376: People v Knapp, 230 N.Y. 4S, 129 
N.B 202. And in determining the divisibility of an enactment, the rule of 
strict construction has been held applicable. People v Mancusco, 255 N.Y. 
463, 175 N.E. 177. But the rule of liberal construction has also been applied 
Mensi V Walker, 160 Tenn. 468, 26 S.W. (2) 132, ap. dis. 51 S.Ct. 363. The 
application of the former rule in criminal cases would seem clearly proper 
Weems v U.S., 217 U.S. 349, 30 S.Ct 544, 54 L.Ed. 793; State v Bevins, 210 
Iowa 1031, 230 N.W. 865, ap, dis. 51 S.Ct. 216; Wynehamer v People, 13 N.Y. 
378; Gage v State, 1 Ohio Cii’Ct n.s. 221. Also see Baldwin v Pranks, 120 
U.S. 678. 

10 Woolf V Fuller (N.H.) 174 Atl. 193; State v Barrett, 27 Kan. 213. 
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('ajiable of ))eiug exeeuted, they will be effective.-^ Neyertheless, 
if the statute reveals that the legislature enacted the valid provi¬ 
sions because of the invalid provisions, the whole act falls.^“ And 
the same is true where it appears that the legislature would not 
have enacted the statute at all if any of its provisions were to lie 
ouiittedd^ These principles are equally applicable where the statute 
itself provides that its provisions shall be severable and that in the 
event any of them shall be uneonstitutional, the validity of the rest 
sliall ill no manner he affected,^- or where a constitutional provision 
prescribes that if a statute contains any subject not expressed in its 
title, the invalidity shall affect only those subjects not expressed in 
the title, 

So far as the question of partial invalidity of a statute for 
failure to properly express the subject matter in the title is con¬ 
cerned, the ease of Reilly v Knapp is one of the most enlight¬ 
ening ; 


23 Huff V Selber, 10 Fed. (2) 236; State v Persohke, 25 Dela. 477, 81 
Atl. 401; Reilly v Knapp, 105 Kan. 565, 185 Pac. 47; Owensboro v Hazel/229 
Ky. 752,17 S.W. (2) 1031; KlaLt v Durfee, 159 Mich. 203, 123 N.W. 542 State 
V Hackmann, 292 Mo. 27, 237 S W. 742; State v Heldt, 116 Neb. 435, 213 N.W. 
578; In re Saokett Street, 74 N.Y. 95, Childs v State, 4 Okla. Or 474 iis 
Pac. 545; In re Spangler, 281 Pa. 118, 126 Atl, 262; Common, v Chesapeake 
etc., E, Co., 118 Va. 261, 87 S E. 622. But where the statute contains two 
separate and independent subjects with no connection with each other, and 
tte title to one is extensive enough to cover both, and there is nothing to 
indicate the legislative intention regarding which would have been omitted 
It It might have known that at least one must be invalid, of course, the entire 

^ '^5 So, 821, 201 Ala, 

"" Cermak, 330 III. 463, 161 N.E. 761, Jackson v 
State, 194 Ird. 248, 142 N.E. 423; Reilly v Knapp, 105 Kan. 5G5, 185 Pa& 47- 

''' ^ 101 La. 249, 

37 Neb. 85, 22 N.W. 228; Joy v Terrell (Tex.) 138 S.W, 213' Simms v Saw 
yers. 85 W Va. 245, 101 S.E, 467. Also see Davis v State, 7 M 5 wh " 

several subjects were Involved. ■ roi, wneie 


K, V Hazel, 

48T =!tpt ^ ’ ^“‘Lerland v Bishop School Dist. (Tex.) 261 S.W 

89, State v Chadbourne. 162 Wis, 410, 156 NW. 610. 


33 See Owensboro v Hazel. 229 Ky. 752, 17 S.W (2) 1031 
33 Sutherland v Bishop School Dist (Tex.) 261 S.W. 489 
3* Reilly T Knapp, 106 Kan. 565, 185 Pao. 47 
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Ill State Y Barrett, 27 Kan. 213, tlie question came before 
this court for the first time, and Justice Valentine, .speak¬ 
ing' for the court, said: 

“Where an act contains two separate and independent sub¬ 
jects having no coiiuectioii with each other, and the title to the 
act is broad enough to cover both, whether such an act or any 
portion of its has any validity has not yet been settled or deter¬ 
mined by this court; but we think that probably and as a 
general rule it has not. ...” 

The general rule i.s stated in Cooley’s Constitutional Limi¬ 
tations, 5th ed., page 178, as follows: 

“But if the title to the act actually indicates, and the act 
itself actually embraces, two distinct objects, when the consti¬ 
tution says it shall embrace but one, the whole act must be 
treated as void, from the manifest impo.ssibility in the court 
choosing between the two, and holding the act valid as to the 
one and void as to the other. ...” 

There are but few exceptions, however, to the general rule 
as stated hy Mr Cooley. The only case we have found is State 
V Lancaster County, clecided hy the Nebraska court in 1885, 
The opinion, after quoting the general rule from Cooley’s Con¬ 
stitutional Limitations, supra, uses this language: 

“But this rule will apply only in those cases where it is 
impossible from an inspection of the act itself to determine 
which act or rather which part of the act is void and which 
valid. VBiere this can be done the rule does not apply, unless 
it shall appear that the invalid portion wa.s designed as an 
inducement to pass the vali.d, so that the whole taken together 
will warrant the belief that the legislature ivould not have 
passed the valid part alone. The valid portion of the act in 
tlie case under consideration is separate and distinct from that 
which is invalid, and it i.s very clear that the invalid portion 
did not have and could not have had the effect to induce the 
legislature to pass the amendment in question, and therefore 
tlie amended act is valid.” 

The Nebraska case involved a statute affecting the sale of 
school lands, It is not nearly so strong a case for upholding 
the exception to the general rule as the case at bar, where . . . 
there can be no doubt that the legislature would have passed 
the general appropriation aet for the payment of the .salaries 
of the executive and judicial branches of government if it had 
realized that a portion of the act establishing the qualifications 
of officers could not he combined lu the same act. 
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may be had to the printed statute,^’ or to the enrolled act,^^ or even 
to the jnnnials of the legislature,“ although the court is not limited 
to any particular source hut may resort to auy which is trust- 
worthyd^ There is A'ery little reason for the court to be strictly 
bound by the ordinary rules of evidence in the presentation of 
proof of a statute where judicial notice is applicable; at least, con¬ 
siderable liberality should be allowed. 

§149. Pleading- of Statutes, Generally.—^As we have already 
indicated, it is not necessary that public or general laws be 

12 Pease v Peck, 18 How. (U.S.) 596, 15 L.Bd. 518; Spangler v Jacoby, 14 
III. 297; Brannock v St, Louis, etc., R. Co, 200 Mo. 561, 98 S.W. 604; State 
v Groves, 80 Ohio St. 351, 88 N.E. 1096; McLendon v Columbia, 101 S.C. 48, 
85 SE 234, 5 L.RA. 990 

13 Ibid. "The result of the authorities in England and in the other 
States clearly is, that, at common law, whenever a general statule is mis- 
recited, or its existence denied, the question is to be tried and determined 
by the court as a question of law—that is to say, the court is bound to take 
notice of it, and inform itself the best way it can; that there is no plea by 
which its existence can he put In issue and tried as a question of fact, that 
if the enrollment of the statute is in existence, the enrollment itself is the 
record, which is conclusive as to what the statute is, and cannot be im¬ 
peached, destroyed or weakened by the journals of parliament or any other 
less authentic or less satisfactory memorials; and that there has been no 
departure from the principles of the common law in this respect in the 
United States, except in instances where a departure has been grounded on, 
or taken in pursuance of some express constitutional or statutory provision 
requiring some relaxation of the rule” Sherman v Story, 30 Calif. 253. 

i^At least, where the enrolled bill cannot be found and its existence 
questioned. State v Wheeler, 172 Ind. 578, 89 N.E, 1; Holliugswortli v 
Thompson, 45 La. Ann. 222, 12 So. 1. But see Post v Kendall County, 105 
U.S. 667, 26 L.Ed. 1204. 

IS Hollingsworth v Thompson, 45 La. Ann. 222, 12 So, 1, Milwaukee v 
Isenring, 109 Wis. 9, 85 N.W, 131, 53 LR.A. 636; State v Swan, 7 Wyo. 166, 
51 Pac 209, 40 LR.A. 195. See also Powell v Hays, 83 Ark. 448, 104 S.W. 
177; Brannock v St. Louis, etc, R Co., 200 Mo. 561, 98 S.W. 604. "The true 
conception of what is judicially known is that ot something which is not, 
or rather need not, unless the tribunal wishes it, be the subject of either 
evidence or argument—something which is already in the court’s possession, 
or, at any rate, is so accessible that there is no occasion to use any means 
to make the court aware of it Thayer, Cas. Ev. 20, If, In regard to any 
subject of judicial notice, the court should permit documents to be referred 
lo or testimony introduced, it would not be in any proper sense, the admis- 
■sion of evidence but simply a resort to a convenient means of refreshing 
the memory, or making the trier aware of Uiat of which everybody ought to 
be aware." State v Main, 69 Conn. 123, 37 Atl. 80, 38 L.R.A. 623. 
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pleadedJ** Indeed, any statute, regai'dless of its uatiu'e, of wliieli the 
court null take judieial notice does not need to be pleadedJ' This 
rule is founded upon the principle that such laws “are read into 
every pleading ’ ’4® Hower'er, it is essential that sufficient facts lie 
stated in the pleadings to bring the case within the scope of the 
particular statute luvolvedd" On the other hand, private-® and 

10 Not even by title—Atlantic Coast Line R. Co, v State, 73 Fla. 609, 74 
So. 595 ; Ervin v State, 150 Ird. 332, 48 N.E. 249; Eckert v Head, 1 Mo. ,593; 
Anderson v Pantages Theatre Co, 114 Wash. 24, 194 Pac 813, or number— 
McKenzie v United R, Co, 216 Mo. 1,115 S.W. 13, or date of passage—Ervin 

V State, 150 Ind. 332, 48 N.E. 249, or by any reference whatsoever—Smith v 
Detroit, etc., R. Co., 175 Fed. 506; Chicago, etc., R. Co, v Porter, 72 Iowa 
426, 34 N,W. 286; Hayes v West Bay City, 91 Mich, 41S, 51 N W, 1067; Pipes 

V Mo, Pac. R. Co., 267 Mo. 385, 184 SW. 79, O'Brien v Kursheedt, 29 N.Y.S. 
973; Hadfleld-Penfield Steel Co. v Sheller, 108 Ohio St. 106, 141 N.E, SD; 
Serrett v Warm Springs Irr Dist., 86 Ore. 343, 168 Pac. 609. 

17 People ex rel Krajci v Kelly, 279 III. Ap. 22; Lillis v City of Big Tim¬ 
ber (Mont.) 62 Pac (2) 219. 

18 Rush V McDonnell, 214 Ala. 47, 106 So. 175; Dinkins v Prescott, 7 
(Porto Rico) Fed 271. 

10 Missouri, etc,, R. Co. v Wulf, 226 U.S. 570, 57 L.Ed, 355, 33 S.Ct 135; 
Steagall v Sloss-Sheffield Steel Co., 205 Ala. 100, 87 So. 787; Inspiration 
Consol. Copper Co, v Bryan, 31 Ariz. 302, 252 Pac. 1012; Denver, etc., R. Co. 

V De Graff, 2 Colo. Ap. 42, 29 Pac. 664; Leone v Kelley, 77 Conn. 569, 60 Atl 
136; Roberts v Am. Nat, Bank, 94 Fla. 427, 115 So. 261; People v Taylor, 2S1 
III. 355, 117 NB. 1047; Eryin v State, 150 Ind. 332, 48 N.E, 249, Anderson v 
Daugherty, 182 Ky. 800, 207 S.W. 474; Karahalles v Dukais, 108 Me. 527, 81 
Atl. 1011; Clai’k y North Muskegon, 88 Mich. 308, 50 N.W. 254; Moyer v 
Chicago, etc., R. Co. (Mo.) 198 S.W. 839; Nichols v Western Union Tel. Co., 
44 Nev. 148, 191 Pac. 573, South v West Windsor, 82 N.J. Law. 262, 82 Atl. 
852; Duffy v Shirden, 124 N.Y.S. 529, 139 Ap.Div. 755, Hadfield-Peiifield 
Steel Co. V Sheller, 108 Ohio St. 106, 141 N.E. 89; Goldberg v Friedrich, 279 
Pa. 572, 124 Atl. 186; Kettelle v Warwick, etc, Water Co.. 24 R.l. 485, 53 
Atl. 631; Anderson v Pantages Theatre Co, 114 Wash. 24, 194 Pac. 813; 
Louis V Smith-McCormich Construe. Co, 80 W.Va. 159, 92 S E 249. 

soGarlich v Northern Pac. R. Co., 131 Fed. 837; Atchison, etc., R Co. v 
Blaclishire, 10 Kan. 477; Zable y Louisville Baptist Orphans Home, 92 Ky. 
89, 17 S.W. 212, 13 LR.A, 668, Hooper v New York City, 160 N.Y.S 14, 96 
Misc. 47; Bolick v Charlotte, 191 N.C. 677, 132 S.E. 660, Tod v Massey (Tex. 
Civ. Ap ) 30 S.W. (2) 532, Hewitt v Grand Chute, 7 Wis. 2S2. 
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or section immlxer,^' or the like,*® will not be sufficient. Nor will 
ail allegation of the supposed effect of the foreign statute siiffiee.®® 
Ihidoubteclly, the mo.st satisfactory manner of pleading a statute 
is to give its title and chapter, or section nuiiibci’, and to state the 
substance of its provisions, so far as they are applicable to the ease 
at liar.*®® In any event, the citation should be giveii.^® 


§ 150. Pleading of Construction.— As we will see hereafter, the 
construction of a .statute becomes a part of the statute to the .same ex¬ 
tent as if originally incorporated in it.'*^ Consequently, unless provided 
otherwise by statute,^* reliance on a foreign statute as the basis of 
a cause of action or defense, requires not only a proper pleading 
of the statute,** lint also a sufficient pleading of its coiistrnctinii by 

31 state Nat. Bank v Levy, 141 Mo. Ap. 28S, 125 S W 542 
38AtIantlc Coast Line R Co. v Barton, 14 Ga. Ap. IGO, SO S.E. 530, 
Swing V Karges Furniture Co., 150 Mo. Ap. 574, 131 S.W. 103; Martin Bros 

V Nettleton, 138 Wash. 102, 244 Pac. 386; also see Note IS, AL.R. 1190, 

ssLarnt V Pioneer Sav. Co., 96 Ala. 430, 11 So 154; Thomas v Grand 
Trunk R. Co., 17 Del. 593, 42 Atl 987; Pearce v Rliawn, 13 III Ap 637; 
Grand Lodge v Clark, 189 Ind, 373, 127 N,B. 280, 18 A.L.R. 1190, Green v 
Equitable Mut, Life Assn., 105 Iowa 628, 75 N.W. 635, Valz v Birmingham 
First Nat. Bank, 96 Ky. 543, 29 S.W. 329; Bank of Commerce v Fuqua, 11 
Mont. 285, 28 Pac. 291; Ott v Ott, 3 Ohio S. &, C.P. 684, Stockton v Lehigh 
Coal Co., 14 Phila, 77; Lowry v Moore, 16 Wash. 476, 48 Pac. 238, Contra; 
Sultan of Turkey v Tiryakian. 213 N.Y. 429, 108 N.E. 72; Burge v Broussard 
(Tex. Civ. Ap.) 258 S.W, 502. And note Moe v Schaffer, 150 Md. 114, 184 
NW. 785, 18 A.L.R 1194. 

39iAllard v La Plain, 147 Wash. 497, 266 Pac 688 Also see Showaltev 

V Hicliert, 64 Kan. 82, 67 Pac. 454. 

40 Bank of America v Sunaeri, 311 Pa. 114, 166 Atl 573. Also see Musaer 

V Musser, 281 Mo. 649, 221 S.W. 46. 

41 See § 184, infra. 

42 See Ramey v Mo. Pac R. Co., 323 Mo. 662, 21 S.W. (2) 873, where 
such a statute was involved By virtue of the language of the court, even 
in the absence of statute, it would seem that a pleading of the toreign stat¬ 
ute’s construction would be unnecessary: "The construction put upon a 
statute by the courts of the state In which it was enacted become in effect 
a part of the statute. When such statute is pleaded, why should not the 
court required to construe it, be thereby authorized to seek its meaning 
and effect from decisions of the court whose official duty it is to deteriuine 
that question?" 


43 Donald V Hewitt, 33 Ala. 534; Fidelity Loan Securities Co v Moore, 
280 Mo, 315, 217 SW, 286; Ingraham v Hart, 11 Ohio 255. Also see supra, 
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tlie courts of the state of its euaetmeiit."*'* It is sufficient, however, 
to set forth the holding's of the foreign court, without referring to 
the titles of the cases, or stating the facts upon which the decisions 
were founded^'’ And, obvioirsly, the decision of a court of last resort 
sliould always be pleaded rather than that of an intciTnediatc 
court 


§ 151. Presumptions Regarding Foreign Law in Absence of 
Evidence.—In the absence of proof to the contrary, many authorities 
adhere to the view that there is a presumption that the statute law 
of a sister state is the same as that of the forum.'*' This is coimoiiaiit 
with the view that, in the absence of evidence indicating otherwise, 
the common law of a sister state is presumed to be the same as the 


■•UBut note Knotts v Clark Constr. Co., 191 Ind. 354, 131 N.E, 921, 132 
NE, 678, that a foreign, construction need not he pleaded unless different 
from that of the courts of the state where the action Is pending. 

■43 Angel V Van Schalck, 132 N.Y. 187, 30 N.E. 396. But In Missouri the 
court seems to think that there should he a leference to the place where 
the decision may he found. Musser v Musser, 281 Mo. 649, 221 S.W. 46, 

■40 Bank of America v Sunseri, 311 Pa. 114, 166 Atl, 573. 

iTln re Pussy, 177 Calif. 367, 170 Pac. 84G; Douglas v Douglas, 22 Idaho 
-366, 125 Pac. 796, Nehrmg v Nehring, 164 III. Ap. 527; Calhoun v Taylor, 
178 Iowa 56, 159 N.W. 600; Newton v New York Life Ins. Co, 95 Kan. 427, 
148 Pac 619; Mulling v Jones, 142 La. 300, 76 So. 720; St. Joseph, etc, R. 
Co. V Elwood Gri-ain Co., 199 Mo. Ap. 432, 203 S.W. 680; Bethel v Pawnee 
County, 95 Neb. 203, 145 N.W. 363; Dlttman v Distilling Co, 64 N.J. Eg. 537, 
54 Atl 570; McNair v Underwood, 44 Okla. 585, 155 Pac, 553; Garetaon Luin- 
her Co V Hinson, 69 Ore. 605, 140 Pac 633; Taher v Talcott, 40 R.l. 338, 101 
All. 2; Windhorst v Bergendahl, 21 S.D. 218, 111 N.W. 544; North Memphis 
Sav. Bank v Union Bridge Co,, 138 Tenn. 161, 196 S W. 492, Brand v Eubank 
(Tex. Civ. Ap ] 81 S.W. (2) 1023; In re Campbell (Utah) 173 Pac 688 ; 
Moreland v Moreland, 108 Va. 93, 60 S.E. 730, Marston v Rue, 92 Wash. 129, 
159 Pac. Ill; Hamley v Till, 162 Wis. 533, 156 N.W. 968 And the huiden of 
asserting and proving any ditference, is upon the party who claims a vari¬ 
ance. Brand v Eubank (Tex. Civ Ap ) SI S.W (2) 1023. 
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Tue CoNaTitocTioN OP Statutes 


§ 153 

Althoiigli the iutrodiiction of authenticated copies, does not 
constitute an exchisive method of proving the laws of a sister state “ 
a copy to be admissible in evidence must be duly authenticated 
Proper authentication may be by the seal of a state properly affixed, 
or by the oath of a witness who has compared the copy with the 
original^' Since this seal then imports absolute verity,"- no other 
formality is required.*’^ Likewise, the autlieiitication of the statute 
of a foreign country may be made by a seal of that govormnent 
properly affixed,"^ or by a verification of a witness who has com¬ 
pared the copy with the origiiialA-'^ Moreover, the certificate of an 
official authorized to supply the copy, duly proved, may also be 
sufficient. 

§ 153. Proof of Foreign Laws—Statute Books.—As a general 


00 See infra, §§ 153-154. Tliat the federal method Is not exclusive, see 
U S. V Johns, 4 Dali. (U.S.) 412, 1 L.Ed. 888, and Jones, Evidence (3rd Ed ) 
(1924) § 503. 

01 Pierce v Indseth, 106 U.S. 546, 27 L.Ed. 254, 1 S.Ct. 418; Baltimore, 
etc, R. Co, V Glenn, 28 Md. 287, Anglo-American Laud Co. v Dyer, 181 Mass. 
593, 64 N.E. 416; State v Twttty, 9 N.C. 441 And see Ennis v Smith, 14 
How (U.S.) 400, 14 L.Ed, 472, that foreign statutes "may be venfled by an 
oath or by an exemplification of a copy, under the great seal of a state, or, 
by a copy proved to be a true copy by a witness who has examined and 
compared it with the original, or by the certificate of an officer, properly 
authorized by law, to give the copy; which certifeiate must be duly proved. 
Consequently, a statute identified by a member of the London bar as a stat¬ 
ute of England was properly authenticated. Hartzell v U.S., 72 Fed, (2) 569 
cert. den. 55 S.Ct 216. 


V Amedy, 11 Wheat. (U.S.) 392, 6 LEcl. 502; Lincoln v Batlelle 
6 Wend. (N.Y.) 475. 

“3 U.S. V Amedy, 11 Wheat. (U.S.) 392, 6 L.Ed. 502, 

«Eun.s V Smith, 14 How. (U.S.) 400. 14 L.Ed. 472; Baltimore, etc,, H. 
Co V Glenn, 28 Md. 287 


(i^Ennis V Smith, 14 How (U.S.) 400 14 r mu n’t- i a 
T=T,a TA -n- ^ Anglo-American 

Land Co. v Dyer, 181 Mass. 593, 64 N.E 416 
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§ 153 Judicial Notice, Pijcading and Peoop op Statutes 

iTile, the laws of another state/*’ and those of a foreign country/’’ 
may also be proved by the introduction in evidence of a printed 
volume containing such laws, if it purports to be published by the 
authority of the government.**'' Comseciueiitly, volumes of statutes 
privately published are not jiroper evidence of the statutes of a 
foreign state/*' although a compilation made liy virtue of a statute 

01 Young V Bank of Alexandria, 1 Craiich. (U.S.) 384, 2 LEd. 655; 
Smith V Bllnn, 221 Ala. 24, 127 So 155; Barlnnan v Hopkins, 11 Ark. 157; 
Rogero v Zippel, 15 So, 32B, 33 Fla. 625; Moore v Pooley, 17 Idaho 57, 104 
Pac. S9S; Eagan v Connelly, 107 III. 458; New York R, Co. v Lind, ISO Ind. 
38, 102 N.E 449; Varner v Interstate Exch., 138 Iowa 201, 115 N.W. HU; 
Graziani v Burton (Ky.) 97 S.W. 800; Marzette v Cronk, 141 La. 437, 75 So. 
107; Owen v Boyle, 15 Me. 147, Goldsborough v Tinsley, 138 Md. 411, 113 
Atl 861; Electric Welding Co, v Prince, 200 Mass. 380, 86 N.E. 947; Wilt v 
Cutler, 38 Mich. 189; Stewart v Swanzy, 23 Miss. 502; State y National Bank 
of Levy. 141 Mo. Ap. 288, 125 S.W. 542; Rldpatli v Heller, 46 Mont. 586, 129 
Pac. 1054; Emery v Berry, 28 N.H. 473; Van Buskirk v Mulock, 18 N.J.L 
184; Matter of Huss, 126 N.Y, 537, 27 N.E. 784, 12 LE.A. 620, Copeland V 
Collins, 122 N.C. 619, 30 S.E. 315; Barger v Chesapeake, etc, R Co., 2] Ohio 
N.PN.S. 97; State v McDonald, 65 Ore. 419, 104 Pac 967, 106 Pac. 441; 
Mullen V Morris, 2 Pa. 85; Pi-ee v Southern R. Co,, 78 S.C. 57, 58 S E. 952; 
Martin v Payne, 11 Tex. 292; State v Abbey, 29 Vt, 60, 67 Am Dec 754 The 
same Is equally true with reference to copies of the session laws. Haas v 
Commerce Trust Co., 194 Ala. 672; Title Guarantee Co. v Trenton Potteries 
Co., 56 N.J. Eq. 441, 38 Atl. 422 

US Nashua Sav. Bank v Anglo-American Land Co., 189 U.S. 221, 47 L.Ed, 
782, 23 S.Ct 517; Talbot v Seeman, 1 Cranch (U.S.) 1, 2 L.Ed 15; Owen v 
Boyle, 15 Me, 147; Dawson v Peterson, 110 Mich. 431, 68 N.W. 246, Russian 
Reinsurance Co. v Stoddard, 207 N.Y.S 574, 211 Ap. Div. 132, Jones v 
Maffet (Pa.) 5 Serg & R. 523, Mexican Nat. R. Co. v Ware (Tex, Civ. Ap ) 
60 S W, 343; Contra: Chanoine v Fowler, 3 Wend (N.Y.) 173. 

00 Smith V Blinn, 221 Ala. 24, 127 So. 155; Magee v Sanderson, 10 Ind. 
261, Wilt V Cutler, 38 Mich. 188; Free v Southern R. Co, 78 S.C. 57, 58 SE, 
952, Martin v Payne, 11 Tex. 292 Or under the authority of the state. 
Rogero v Zippel, 33 Fla. 625, 15 So. 326; Rudolph Hardware Co. v Price, 164 
Iowa 353, 145 N.W. 910; Bride v Clark, 161 Mass. 130, 36 N.E. 745. This is 
in accord with the Uniform Proof ol Statutes Act. §§1 and 2, which is m 
force in Alaska, Arizona, Hawaii, Louisiana, Maryland, Michigan, Nevada, 
Pennsylvania, Tennessee and New York. 

TO Pensacola, etc., S S. Co. v Broolis, 14 Ala, Ap 364, 70 So. 96S; Canfield 
V Squire, 2 Root (Conn.) 300, Magee v Sanderson, 10 Ind. 261; Goodwin v 
Provident Sav Life Assur. Assn., 97 Iowa 226, 66 NW. 98, 24 LR.A 473; 
Merrifield v Robbins, 8 Gray (Mass.) 150; Wilt v Cutlet, 38 Mich. 189; Pack¬ 
ard V Hill, 2 Wendel (N.Y.) 411; Free v Southern R. Co., 78 S.C. 57, 58 S.E. 
952. 
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Cas. No. 10,851; Line v Mack, 14 Ind. 330. Edli 
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y;]V5ift^,,;JSp JVIqn^JpcjllSB lign!S!%iS2Siinff.WotiteT: fifeoptSSB. §§ 
if{l,9,.;;P65^;|£Evgpr nin,y .few TOWftP4i(W) E^lteiiirtP 

ascertain tlij^p cpn^tpptiqpsij. Qjitiirliittpi jy rlVll0 JAfcatP 

admissibility of parol evidence, generally, JPPj:K)iilP.# fi^fepr'sift?! 253, 
Consolidated, etc., Co. v Cashow, 41 M^E!fl2JjT Of .UiiliaoP r Ii!b[1i71 
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established slionid be followed by the court oE the And the 

interpretation, like the language of a foreign statute, must be proved 
like any other fact in the ease.^ 


§ 156, Respective Spheres of the Court and Jury in Eegurd 
to Foreign Laws,®'’—We have already seen that foreign statutes 
must be pleaded and proved like any other i.sBualile fact Most of 
tlic authorities regard the issue of whether a foreign statute exists 
as one for tlie determination of the jury, or tlic court sitting as a 
jury, wlieu the proof consists of the testiiiion,y of witnesses in whole 
or ill part.®' And the same is equally true with luCereiice to the 
lule presciihed by such foreign statute.®® Hut where the evidence 
consists solely of written evidence — duly iUithenticatcd copies of 
statutes, judicial decisions, etc. —their eou.stnictiou is for the 
court So also the court may withdraw the question from the jury 
where the evidence is not in dispute and cousec[Hcutly peruiits the 
drawing of but one reasonable inference,'’® And, of course, the ad- 
nii.s.sii)ility of evidence is for the court to determine.®^ 


83Van Matre y Saulcey, 148 Hi. 536, 36 N.B 628, 23 L.H.A, 666; Bred 
Miller Brewing Co. v Capital Ins. Co, 111 Iowa 590, 82 N.W, 1023; Sliaw v 
Postal Tel, Co., 79 Miss, 670. 31 So 222, 56 L.R.A. 486; American Pjtiu Co 

iq r'n'f'’’ ^ 128 N.Y, 

6, 27 N.E, 849, 13 L.R A. 241; Kulp v Fleming, 65 Ohio St, 321, 62 NE 33.1 

MexRan Nat. H. Co. v Jackson, 89 Tex. 107, 33 S.W. 857, 31 LIRA 276 
Similarly, by a recent decision, the federal courts must follow I he law ol 

Mon legislature or by Us highest courts in a clcd- 

Sion. Erie R. Co. v Thomplcms (U.S.) 82 L.Ed. 787. 

81 Taylor t Terzia (La.) 132 So. 781 

83 For further treatment, see Chapter XVIII, § 180, infra 

75, mvltm' ^ ^ Mo. Slate L. Ins. Co,, 129 Kau. 

31 Panama R, Co. v Pigott, 254 U.S. 552, 65 L Eel 400 41 SGI 199' 
M utgemery Fourth Nat. Bank y Bragg, 127 Va. 47, 102 S E.' 649 H A L R, 

A.LR 8?anTnotVTr''™n 6^ 

lS4Atl 825 Spo ) ? Gables v Kretschmer, 116 N.J.L. 580, 

n™),’2s H..-. I, a.v"°?o am .u 

ItrArr'jrv"' ’■ «<■ ** 

IS Conn 361 Riy v ja Lockwood v Crawford, 

ohl. oil, Ti'* .r:-.’'' b "ibb. ■<» 

ob-.ti 

See note in 42 A LR. 1443 , un.n.A, HI, 

Willard v Conduit, 10 Tex. 213. 
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Althoufi'li, iis we have stated above, the queslion of what is 
foreign law is usually regarded as a (inestioii of fact and coiise- 
qiieiitly for the jury to pass upon,®- it must be remembered that in 
deteriiiiniiig what the law is, the prolilem of interpretation is in¬ 
volved. WigTiiore, undoubtedly recogniziiig this fact, states that 
the proof of foreign law is for the court, “so far as it is a statute, 
or decisions, experts, or writers resorted to for interpretation; but 
perhaps for the jury where it is merely unwritten.®^ Nevertheless, 
even thoug'h the general rule now is that the proof of foreign law 
is a fact for the jury, it ought to be one for the court although the 
cases rarely lay down either rule absolutely”.'’^ This view is un¬ 
doubtedly correct, for the interpretation of a foreign law, whether 
there are decisions upon it or not, is for the court.”'’ And it is impos- 
silile to deteiTiiine the existence of a foreign law, as well as the time 
of its effectiveness, without resorting to interpretation. Moreover, 
if the foreign law is unwritten, it is suggested that the evidence of 
what the law is, is judicial in character and hence should be ad¬ 
dressed to the court rather than the jury. And after all, the proper 
spheres of the court and the jury might he easier allocated, if we 
would dispell the confusion which has resulted from the rule that 
foreign laws will not be ,]udicially noticed but must be proved. It 
should be remembered that such proof may be made to the court 
and not necessarily to the jury. In presenting the above view.s,"" 
De Sloovere concludes by indicating that the proper way to dispose 
of this problem is to treat the proof of foreign law as a prehmiiiary 
question of fact—a question always for ilie jury.”' This solution 
would seem undoubtedly a practical one. 

92 Kline v Baker, 99 Mass. 253 Also see cases under note 87, supra 

93 5 ‘Wigniore, Evidence § 2558, p. 564, u 2. 

Hansen v Grand Trunk Ry., 78 N.H. 518, 102 Atl. 625 Also see 
Wigmore, Evidence § 2558, n. 2. 

00 See Story, Conflict of Laws (1865) § 638, Also see Molson's Bank v 
Boardman (N.Y.) 47 Hun. 135; Ames v McCamber, 124 Mass. 85. 

00 De Sloovere, Judge and Jury m Statutory Interpretation (1933) 46 
Harv. L Rev 1086,1104-6. 

97 Ibid, Lc. 1106. 
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.);§i 1§77/, GoHstiiufltwittvaai; iBiterpistatiam ffle,{ijafed -^loribPistin- 
guished.—Strictly speakiiSg/fcdilstiaicadoSikHiiiijiljteSpjjgtartseW eSi% not 
tHe S&ifte.i-'ifltliW-gfi’ttKr IWcrteVifiS a?? rft?«lTiiM''at?rffl&®gl4!)ly.2 

-rzr-^ -S -a ,823S \ sonohivitl ,9iomnW 

r ilnjMJ45l0^!ffiliai@'8SJ[A5 Whe?t, Jil4.e.)8.7;fe,]5lJ. Msflfani.fe .ti'rust 

Co. V 

SIS i:Jt»5?s iKiSswrietflH of-iMfifiiteAaue!dB(t.t, m. l^niiktSij^.iaPiaptgv ^Jpmmrs. 

0 Taxes, 95 N.Y. 554 "In support of the second .grpiifld.egiojs dSffls.tpdvt]j?.t 
the construction of a statute is one thing and its interp.r,e,tgitlojtra.ifflfihQn and 
different thing. That abstractly there may be a difference between the two 
terms is not denied in argument by the United States, and finds support in 
works of respectable authority." United States y Keitzel, 211 U S 370 
29 S.Ct. 123, 63 L.Ed, 230. 

2LT.S. T Keitzel. 211 U.S. 370, 53 L.Ed 320, 29 S.Ct. 123. Also see: 
An Introduction to the Science of Law—Kocourek, § 41, p. 191 . 
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Comrs. of Taxes, S5 N.Y. 554, Also see Lieber, ^Hermeneutics, Dp.TJrST-fl, 
?ikyflltioi3 tlii‘^I'e¥i8jffi'‘ln‘'’^eligwlcE? Slal. duns^rf^fiiuf'lji) p°,^l, 
4Bloomer v Todd, 3 Wash. T. 599, 19 Pac. 135, 1 L.R.Ajli,' ,, 
’TOM^aa^ic'clPy y?Wes»if3l\j'is°''iitW ra 

7 See 2 Williston, Contracts (J920) 1160-1161. BufSdteiltie'^off^-OTng; 
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L’ssi'.s wlid.se ehai'iU'ter.s depend upon wlietlieT the court, strictly 
speakinir, interprets nr constructs the legislative eiiaclineiit at hand, 
some light is slied upon horv the courts exercise the judicial function 
of ascertaining the legislative iutentiond" 

The difficulty in distinguishing between interpretation and con¬ 
struction further appears when we consider the various methods of 
interpretation. While the process of interpretation or construction 
is considered in detail further on,” a brief summary of the most 
widely recognized methods will illustrate our point. 

Gray says that “interpretation is of two kinds, grammatical 
and logical. Grammatical interpretation is the application to a 
statute of the laws of speech; logical interpretation calls for com¬ 
parison of the statute with other statutes and with the whole .sy,stem 
of law, and for the consideration of the time and cirenms'taiices in 
which the .statute was pas.sed.’’^- Interpretation has also been 
divided into geimiue and spiu'ious.^^ The former has as its oljjcct 
the discovery of the rule which the law-makers intended to establish, 
the discovery of the intention with which the lawmal^ers made the 
rule, or the sense which tliey attached to the words wherein the rule 
is expressed, while the object of the latter is to make, unmake, or 
remake, and not merely to discover.” Spurious interpretation has 
been referred to as “judicial law-making under the guise of inter¬ 
pretation Genuine interpretation, on the other hand, is purely 
judicial in character.^” 

Probably no problem in the whole realm of statutory construc¬ 
tion IS more difficult than to know exactly where “genuine inter- 

10 For an analysis of tlie process of ascertaining tlie legislative intent, 
see § 170, infra. 

11 Ibid. For enumeration of various metliods of interpretation, see 
Black, Int. L. (2nd Ed.) pp. 5-9, and An Introduction to tlie Science oi Law 
—Kocourek, § 41, p. 200. 

12 Gray, Tie Nature and Sources of the Law (2nd Ed.—1921) 17G-178. 
For other methods, see Lieber, Hermeneutics, 54-60. 

13Austin, Jurisprudence (3rd Ed.) 1023, also see Pound, Spurious 
Interpretation (1907) 7 Col. LRev. 379-382 

11 Pound, Genuine and Spurious Interpretation, 7 Am. Pol. Sci. Rev. 3G1, 
reprint, 77 Central L, Journal 219, and Spencer, Genuine and Spurious 
Interpretation (1913) 25 Green Bag 504. 

IS Ibid, 

mibld. And see Pound, Spurious Interpretation (1907) 7 Col. L.Rev. 
379-382. Also see Pound, Entorcement of Law, 20 Green Bag, 401, from 
which the theories of interpretation hereafter discusaed are niaiuly talten 
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pretation'’ ends and "spurious interpretation’’ starts. But the 
scope of each depends upon our conception of the interpretative 
process; under some theories "genuine interpretation’’ is closely 
confined; under others, it is quite extensive Thus, under the ana¬ 
lytical theory, the human element is excluded, and the process and 
the result are regarded as purely logical and scientific. Justice in 
tlie case at hand is not the chief end; the result is to always he 
labeled justice. Uniformity of decision in like cases and the exist¬ 
ence of knowledge in advance, are the theory’s chief objects. Obvi¬ 
ously, under this eonceptmii, the limits of "genuine interpretation’’ 
are closely confined. The same is equally true with reference to the 
historical theory of eoiistruetion, under which existing law is con¬ 
sidered as the continuation and development of pre-existing law, so 
that the court, after going into the history of the legislative act at 
hand, merely has to determine whether the case falls within the rule 
thus ascertained. The process is regarded as purely logical, and 
ethical considerations play no part in the court’s decision. 

Under the equitable or pliilosopliical theory of interpretation, 
the bounds of "genuine interpretation” are considerably extended. 
The legislative enactment, according to this theory, merely lays 
down a general guide and leaves the court wide leeway within which 
to deal with individual cases as the justice of the case demands in 
the light of the reason and moral sense of men generally. Accord¬ 
ingly, the court will use the statute applicable to the case in hand 
as a general guide, but the ethical situation among the litigants will 
be the determining factor. Justice in the pending controversy is the 
court’s prime object, and .such is also the basic legislative intent hi 
all legislation. It may he a.ssiimed that the legislators in enacting 
all legislative acts, intend to delegate to the courts the power to 
determine each case on its own equitalde merits. At lea.st, in the 
absence of a .specific intent, may it not be assumed that the law¬ 
makers intended that the statute in question .should promote justice? 
It is difficult to see how this action upon the part of the court 
amounts to the exercise of legislative power, or constitutes “spuri¬ 
ous interpretation,” unless one adopts a straight-laced conception of 
the true nature of judicial pmver. In fact, it seems logical to assume 
that the court is simply exercising judicial power udieii it deter¬ 
mines the pending controversy according to the ethical situation 
inter partes. 
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a2 Spencer v State, 5 Ind. 41. j 

23 Attorney General ex rel Connolly v Heading, 2GS Mich. 224, 256 NW. 
432. Also see State v Miller, 90 Kan. 230, 133 Pac. STS mint .131 ? 99S '■- 
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made, in the preceding section, and it may also be found in inmimer 
aide cases, that the ascertainment of the legislative intent is the sole 
legitimate purpose of construction Coiiseciueiitly, several hniiiiries 
become pertinent. What is the legislative intent? Is it a thing that 
nctiially extsts? Is it something ivhich can he ascertained or dis¬ 
covered? And, if capable of aseertaimneiit, how do we know when 
we have discovered it? The answer to these inquiries will not only 
reveal something of the nature of the process of interpretation but 
iviU also show in a general way the relative values of the various 
rules and principles of interpretation, especially from the staiidpoiiit 
of their usefulness and effectiveness. 

§160. The Legislative Intent — In General. — As we haim 
already stated, the intention of the legi-slalnre as embodied in the 
statute constitute,s the law thereof.^'* It is the essence of a statute, 
Neither of these, however, for the purposes of this treatise consti¬ 
tute a ,sufficient or satisfactory definition. We must delve deopei’. 
We must seek to break the legislative intent into its oomslituent 
elements, if possible. At least, we niimt free the expression from any 
meaning or concept which may shade, obscure, or completely hide 
its true nature. 

Unfortunately, the word “intent” inelndes two concepts—that 
of purpose and that of meaning.^'* As a rc.sult, the courts sometimes 
aunouuee that they are striving to find the legislative purpose Of 
course, in many cases, the court will endeavor to ascertain tlie legis¬ 
lative purpose, hut, as we will see hereafter,only as a step in the 


24U.S. V Hartwell, 6 Wall. (U.S.) 385, 18 L.Bd. 830; Eaymoiid v Tliomas, 
91 U.S. 712, 23 L.Ed. 434, Jones v N.Y. Guaranty Co , 101 U.S. 622, 25 L.Ed. 
1030; State v Walton, 93 Fla. 79B, 112 So. 630, People v Patton, 338 III. 3S5, 
170 N.B 280, rey. 254 Ill. Ap. 7; Uplioff v Industrial Board, 271 III. 312, 111 
N.E. 128; Oliphant v Hawldnson, 192 Iowa 1259, 183 N.W. 305, 33 A.L.R. 
1433; Cheney v Cheney, 110 Me. 61, 85 Atl. 387, Edwards v Morton, 92 Tex. 
152, 4G S.W. 792, In re Meyer, 209 N.Y. 386, 103 N.B. 713. And see Kaiser 
V Hopkins (Calif.) 68 Pac (2) 1278, that the courts will interpret a measure 
adopted hy the people so as to give effect to the intent of the voteis in 
adopting it. Also see infra, §§ 160-163, for discussion of the Intent problem 

-3 Watson V Clayton (Ala.) 159 So 481. 

20 Landis, J, M„ A Note On Statutory Interpretation (1930) 43 Hai'v. 
L.Rev. 886-893, 


27 See § 161, infra 
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process of di,scoA’eriiig tlie legislative luteut And it is peidiaps pos¬ 
sible that the legislative intent and the legislative purpose may coin¬ 
cide. Moreover, so far as legislation is concerned, the lawmakers 
may have several purposes in mind when they enact a given laiv.-® 
But to be technically accurate, in any case, does not the court always 
seek the legislative meaning as its ultimate goal? 

§ 161. The Legislative Purpose.—Naturally, the legislative pur¬ 
pose is the reason why the particular enactment was passed by the 
legislature.^'’ Perhaps the reason was to remedy some existing evil,^' 
or to correct some defect in existing law,“ or to create a new right 
or a new remedy.'’^ Consequently, in seeking to ascertain the legis¬ 
lative purpose, the court rvill resox-t, among other things, to the 
circumstances existing at tlie time of the law’s enactment, to the 

28 Idaho Falls v Pfost, 53 Ida. 247, 23 Pao (2) 245 

20 See § 162, infra "It is the duty of the courts to endeavor by every 
rule of construction to ascertain the meaning State ex rel Union 

Electric Light & Power Co, v Baker, et al, 316 Mo. 853, 293 S.W. 399. "Where 
the language of a statute is such that Its meaning cannot be determined 
with certainty by looking at the language alone, it is allowable to give some 
weight to those general considerations of public policy which we may pie- 
sume that the legislature had in mind at the time ot the enactment." Smith 
v Sioux City Stock Yards Co (Iowa) 260 N.W. 530. "It is very usual to 
speak of the intention of the parties to a contract, of the intention of a 
testator, the intention of one who commits a tort or a crime, and also the 
intention of the legislature. The term 'intention' in its subjective meaning 
IS irrelevant in each one of these instances. In each case it stands as an 
awkward verbal symbol for what Is done. The relevant question is not 
what did the legislature intend'' hut what did the legislature say (do)?" 
Kocourek—An Introduction to the Science ot Law, § 41, p. 200. 

80 Tinker v Modern Brotherhood of America, 13 Fed. (2) 130, 

81 "Again, another guide to the meaning ot a statute is found in the evil 
which it is designed to remedy." Church of the Holy Trinity v U S , 143 U.S. 
457, 12 S.Gt. 511, 36 LEd. 226. Also see Pasulo v United States, 272 U.S. 
620, 47 set. 200, 71 L.Ed 443- "We recognize the value ot the rule of con¬ 
struing statutes with reference to the evil they were designed to suppress 
as an Important aid in ascertaining the meaning ot language in them which 
is ambiguous and equally susceptible ot conflicting constructions But this 
court has lepeatedly held that this rule does not apply to mstances which 
are not embraced In the language of the statute, or implied from a fair Inter¬ 
pretation of its context, even though they may involve the same mischief 
which the statute was designed to suppress.” 

32 In le School District (Mich.) 278 N.W. 792, 

33 Thompson v Thompson, 218 U.S. 611, 31 S.Ct. Ill, 54 L.Ed. 1180. 
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would result iu ascrihiug to the statute a different intent than that 
of tlie legislature. 

§ 162. The Legislative Meaning,—Strictly spealdng, the legis¬ 
lative meaning is meant when the courts .state that the legislative 
intent is the essence or the law of the statute. Hence, obviously the 
legislative purpose could not constitute the law, for, as we have 
already stated,the legislative purpo.se is merely the reason for the 
law’s enactment. Inasmuch as the legislative intent and the meaning 
of the statute are synonymous, the primary purpose of coiistruetioii 
is to ascertain what the legislature meant by tlie use of tlie language 
contained in the statute.'*'* At least, the meaning directly reveals the 
legislative intent, if the two are not identical. Wliile the legislative 
purpose is instrumental in determining what the statute’s construc¬ 
tion shall he by indicating the meaning of its language, the meaning 
thus reached reveals what was intended liy the lawmakers. But 
whether we accept this analysis or not, it is important that we 
always distinguish lietween the legislative purpose and the legisla¬ 
tive intention. 

Considerable light may he shed upon the difference between 
the legislative meaning and the legislative purpose by considering a 
specific statute, For instance, the lawmakers may enact a statute 
which shall make it unlawful for one to operate a motor vehicle 
upon a public highway while the driver is in an intoxicated condi¬ 
tion. Uiidouhtedly, the purpose of such a statute is to protect the 
public in the use of the highways liy preventing their use by 
drunken drivers. But is that the meaning of the statute? The mean¬ 
ing of the statute must be determined by the iiieauiug of the lan¬ 
guage used. Would this statute include a inolorcyele, a street in an 
incorporated city, or a person under the influence of narcotics? Or 
more specifically, what does the word “motor-vehicle” mean? What 


<3 Supra, § 161. 

li In determining the true meaning and scope ot constitutional or statu¬ 
tory provisions, the intent and purpose of the lawmalters Is at primary 
importance" Graves v Purcell, 337 Mo. S74, 8B S W, (2) B43, 547. But the 
egislature may have a primary as well as a auliordinate aim; If so, the 
a er, where inconsistent with the piimaiw intent, must yield to the primary 
intent, and local wishes must yield to general stale wide policies. State y 
Dixon, 215 N.C. 161, 1 S.E. (2) 161. 
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does tlie term “public hig-liway” meanf Conseciiiently, should the 
di’iyer of a motorcycle be arrested under the above statute for riding 
it over the streets of a city while he was under the influence of 
narcotics, a consideration of the pui-pose of the statute would prob¬ 
ably lead the court to find him within the scope of the statutory 
prohibition, unless the statute be subjected to a strict construction. 
But the court in construing the statute would not be simply seeking 
to find its purpose, as the purpose is perhaps obvious.'^® On the con¬ 
trary, it would have as its ultimate aim, the discovery of whether 
the legislature meant to include this particular defendant, that is, 
whether “motor-vehicle” would include a motorcycle, and '‘public 
highway” include a street.^® 


§ 163. Is There a Legislative Intent?—There has been consid¬ 
erable discussion concerning the actual existence of an intention 
upon the part of the legislature. In a general way, there seem to 
be three views. 

According to one view, it is apparently claimed, and quite con¬ 
vincingly argued, that there is no such a thing as a eoUeetive legis¬ 
lative intent; 

“A legi.slature certainly has no intention whatever in con¬ 
nection with words which some two or three men drafted, and 


4B Indeed, tlie statute may expressly set forth the purpose or purposes 
for which it was enacted. State v Redmon, 134 Wis. 89, 114 N.W. 137, 14 
LE..A. (N.S.) 229. But even where the statute contains a clear statement 
of the legislative purpose, it may nevertheless require construction in order 
to ascertain its meaning. Atlantic Coast Line E. Co. v U.S, 68 Fed. 175. 
Does not this conclusively show that the legislative purpose and the legis¬ 
lative meaning are separate and distinct’ 

40 For a somewhat similar case, see McBoyle v D.S., 283 U.S. 25, 51 
set 34, 75 LEd. 61S, where the problem arose whether an airplane was 
included within the term "self-propelled vehicle”. Also see Taylor v 
Goodwin, L.R. 4 Q.B. Div. (Erg.) 228, that a bicycle was a "carriage" within 
the statute imposing a penalty for immoderate driving. 
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in regard to Avhieh many of tlie approving majority might have 
had, and demonstrably did have, different ideas and beliefs.” 


47Radin, Mas—Statutory Interpretation (1930) 43 Harv L.Rev, 863-S8B 
Also see Sedgwick, Construction of Statutes (2nd Ed.) p. 328: "What is 
the legislative intent? In seeking for an answer, many tilings are to be 
considered. In the first place, the intention is to be found in the acts of 
the majority, and the objects or purposes of those voting against the bill 
are to be left out of view. Of those who voted for tbe bills, how many con¬ 
sidered the precise question , . Again, it the clause be inserted by amend¬ 
ment, is tbe majority who voted for the amendment, the same as the 
majority who voted for the bill'' Amendments are very frequently voted 
lor by members hostile to a bill, for the purpose of defeating it, and yet the 
bill passes. Again, a committee reports a bill with one object, and it la 
completely or partially altered by amendments in its passage through the 
legislative body. These considerations, moreover, apply to two bodies 
thereby doubling the difficulty of arriving at tlie real intention of the law¬ 
making power. 

Illustrations of this kind might be extended almost indefinitely, They 
appear to me to be quite sufficient to show that even If the utmost latitude 
of proof was allowed, if reports and journals were consulted, If even the 
members themselves were put on tbe stand, it would be utterly Impossible 
in the great majority of cases to prove what the intent of the legislative 
body actually was in framing or inserting any given particular clause or pro¬ 
vision. 

These considerations are not without practical weight. They go to 
show the only safe rule to he, that the legislative intent must be taken as 
expressed by the words which the legislature has used, that all attempts by 
any kind of evidence to get at a legislative meaning different from that 
embodied in the words of the enactment, would from the nature of Ihlugs 
prove illusory and vain ..." 

"Legislation is group activity and it is impossible to conceive a group 
mind or group celebration. It is impossible to trace in the legislnLive result, 
in any reliable way, the individual state of mind of the vaiious legislators at 
any given moment, Legislation is an objective phenomenan in whioh all 
subjective antecedents are irrevocably lost. Use of the expression ‘inten¬ 
tion of the legislature' is misleading and entirely unnecessary No court 
ever seeks actually to find it; Indeed, it is, as already shown, quite impossi¬ 
ble to know it, since it never existed." Kocourek, An Inirodiiclion to Die 
Science of Law, § 41, pp. 201-202, 
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And this Yiew finds support in several decisioiis."*® Thus, in Barlow 

V Jones,an attempt was made to introduce the testimony of a 
member of the legislature which had enacted the statute involved 
and the court held such testimony incompetent partly on the ground 
that "it is not conceivable that a common intent rvould be the re¬ 
sult" even if the testimony of every member of the legislature could 
be produced. Similarly, in Badeau v United States,where an 
attempt was made to prove by a member of the legislature what the 
legislative intent was, the court said that the legislator could not 
possibly have any personal knowledge of the object or intention of 
the enactment, and that at most he could have only personal knowl¬ 
edge of his owni object and intention and that would not go far to¬ 
ward showing the object and iuteution of each house of the legisla¬ 
ture or of a majority of the several hundred memliers of each house 
in passing the statute in issue. 

Most cases blandly recognize the existence of a legislative inten¬ 
tion. They do this when they announce the general principles of 
construction, such as that the primary purpose of construction is to 
ascertain the legislative intent, and that the intent of the legislature 
constitutes the law of the statute. To the courts following this pro¬ 
cedure, the existence of a legislative intention is conclusively pre¬ 
sumed, and the only problem i.s to discover it. After all, perhaps 
this attitude is the proper and most practical one. 

Nevertheless, it is not necessarily impossible or inconceivable 
that the legislature possess a collective intent. Undoubtedly, iii 
many instances, such an intent is a reality. And simply because the 
statute may have been drafted by sevei’al legislators and passed by 

«sBarlow v Jones, 37 Ariz. 396, 294 Pac. 1106; Commonwealtli v West 
Philadelphia Fidelia Mannerchor, 115 Pa. Super. 241, 175 Atl. 434; Delaplane 

V Crenshaw & Fisher (Va.) 15 Grat. 457, and Badeau y IJ.S. (U.S.) 21 Ct. Cl. 
48. And note the following from Hilder v Dexter (Eng.) A.C. 474; "Mv 
Lords, 1 have more than once had occasion to say that in construing a stat¬ 
ute, I believe the worst person to construe it is the person who is respon¬ 
sible for its drafting He is very much disposed to confuse what he intended 
to do with the effect of the language which in fact has been employed. At 
the time he drafted the statute, at all events, he may have been under the 
impression that he had given full eflect to what was Intended, hut he may 
be mistaken in construing it afterwards just because what was in his mind 
was what was intended, though, perhaps it was not done." 

49 37 Ariz. 396, 294 Pac 1106. 

BO 21 Ct. Cl. (U.S.) 48. 
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a sfore or more of them does not necessarily negative the existence 
of a eonmiun intent. A group of men may have a common purpose 
in iiund, and iii order to achieve that pm-pose, they may collectively 
set up a plan, nnclerstood by each member of the group, and de¬ 
signed to accomplish certain things. At least, that they might have 
a common general intent, seems beyond contradiction. 

Accordingly, a third view assumes the attitude that while the 
lawmakers collectively may not have an intention expressed in un¬ 
equivocal terms upou specific statutory provisions, a general legis¬ 
lative intent in statutes of general public concern is at times dis¬ 
coverable.®^ In most instances, it is probably true that when a given 
statute is enacted, the legislature doe.s not eonseionsly consider every 
possible situation which may arise under it. Yet it is difficult to see 
how any statute could lie enacted without tlie legislature having a 
general collective intent—au intent wide enough in its scope to in¬ 
clude an intention to deal with, or to exempt practically any situa¬ 
tion that might arise. As we have stated already, most, if not all 
legislation, is the result of a general legislative purpose. Such a 
purpose does shed light upon the legislative intent, If from a coii- 
.sideration of the debates and committee reports and other similar 
extraneous matters, a collective or general legislative purpose can 
he shown to e.xist, may it not he presumed that the legislature collec-' 
lively intended that the statute convey that meaning which will 
accomplish thi,s collective purpose?®- Moreover, to deny the exi.st- 
ence of a legislative intent would seem to imply upon the part of 
our legislators a neglect of legislative duties and re.sponsibilities.®^'* 
Such a denial would also seem to conflict with the many presuiiip- 


siHorack, F. J., Jr.—In The Name of Legislative Intention (1931) 38 
W.Va. Law Quart 101. 

52 See §177, supra “A statute is an act of the legislature as an organ¬ 
ized body. It expresses the coIIectiTe will of that body ..." State v 
Partlow, 91 N.C. 550. “But their intentions must be ascertained by their 
acts alone, and not by evidence aliunde. We cannot possibly know tlie 
intentions of members of the legislature- It is the will of the aggregate 
body, as expressed in the statutes which tliey pass, which can be legarded 
as having the force of law. Any different construction would lead to the 
greatest confusion and uncertainty.” Shaw, C. J., in Common, v Churchill 
(Mass.) 2 Mete. 118. 

,i2ii "Juiiicial action based upon such a suggestion is forbidden by the 
respect due to a coordinate branch of the goveriunent." Field v Clark, 113 
U.S. 649, 13 S.Ct, 495, 36 L.Ed, 294. 
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tions Y'hich operate to make our legal system practical—that com¬ 
mon words are presumed to carry their ordinary meanings and 
technical words to carry their technical meanings, and that the law¬ 
makers are presumed to know the pi’evious state of the law, to 
enumerate a few examples. To adhere to the view that a general 
collective legislative intent is “a futile bit of fiction” would recog¬ 
nize, at least impliedly, that statutes enact no law except as the 
courts determine or permit, If there is no ascertainable legislative 
intent, what then is the part played by the legislature in our system 
of government? 

After all, in most instances, the real difficulty lies in deter¬ 
mining what is the legislative intent rather than in determining 
whether one exists. Generally, such an intent may he presumed to 
exist, for it is not a common occurrence to find legislation which 
is wholly meaningless. More often the statute may appear to have 
more than one meaning. Such a condition may he due to the inability 
of the interpreter to grasp the legislative meaning rather than to 
the lack of a definite meaning on the part of the lawmakers. It is 
likely that the legislators at the time the statute was passed had a 
pretty exact idea of what the statute meant. At least, they were in 
a position to have a clear knowledge of the statute’s meaning, which 
is generally more than can be said with reference to those called 
upon to interpret the law months or years later, especially where 
resort to the debates and committee reports is not allowed. Words 
which later seem ambiguous, at the time the law was enacted most 
likely were understood to be used in a certain sense Legislatures 
are composed of men with various views. One may properly assume 
that each member sought to promote and to protect his belief, and 
consequently watched the language employed carefully. Surely, the 
re.siilting legislation represents the composite views of all the mem¬ 
bers of the legislature—or at least, the views of those voting in 
favor of the statute —particularly where the statute involves a 
question of great public interest. The language of the statute is, 
of course, the reservoir of the legislative intent.®* But the difficulty 

sa "The Legislature’s intention can only be shown by its vote." Davia v 
Childers, ISl Okla. 468, 74 Pac. C2) 930, 933. Also see Badeau v United 
States, 21 Ct. Cl. (U.S.) 48, that "the law as it passed is the will of the 
majority of both houses, and the only mode in which that will is spoken is 
the act itself.” 

j!* See § 159, supra. 
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in ascertaining this intent in many cases with any convincing assur¬ 
ance of its existence, has undoubtedly led to the assertion or belief 
that it does not exist But whether a collective legislative intent 
exists or not, we must recognize or assume its existence as a matter 
of fact. Such an assumption or existence is necessary in order for 
a statute to express the legislative will. After all, a statute is more 
than a group of words, phrases and sentences. It has a meaning. 
And the meaning must be one intended by tlie law-makers or the 
law-makers do not legislate. 

§ 164. Source of the Legislative Intent, Generally.—Since ilic 
legislature must express its intention by a written sBitnle, tlint 
intention, in any instance, must primaiily be nscertinncd from the 
language used in the .statute itself,and not from conjectures 
nMimifg,®® In other words, before the court can resort to any other 
source for assistance, it must first seek to find tlie legislative inten¬ 
tion from the words, phrases and sentences which make up the 
•statute subject to construction. If the meaning of the language 
of the statute is plain, then according to the rule aniunmeed in 
enumerable cases, there is really no need for construction as the 
legislative intention is revealed liy the apparent meaning, that is, 


55Einei7-Bird T Wmiarag, 98 Fed. (2) 166; U.S. V Nlnely-Niiie Diamonds, 
139 Fed. 961, 72 C.C.A. 9; U.S. v Goldenberg. 168 U.S. 95, 18 S.OL, 3, 12 L.Ed. 
394, Steber t State (Ala.) 155 So. 706, cert. don. 16B So. 708; Ex parte 
Goodrich, 160 Calif. 410, 117 Pac. 451; Maryland Caa, Co. Y Sullierland 
(Fla.) 169 So, 679; Smith v Sioux City Stock Yards Co. (Iowa) 260 N.W 
531; State v Switzler, 143 Mo. 287, 45 S.W. 245; Wiley v Solvny Process Co, 
215 N.Y. 584, 109 N.E 606; Kearney v Vann, 154 N.C. 311. 70 S.E. 747. 
In the exposition ol a statute then, the intention oJ a legislator may be 
discoyered from different signs. As a primary rule It is to be collected 
from the words, when the words are not explicit, it is to be gathered from 
the occasion and the necessity of the law, the defects in the former law 
and the designed remedy; being the causes which nioyed the legislature 
to enact it. But in arriving at a conclusion from tiieso last mentioned 
premises, the greatest care and circumspection, and the exercise of the 
soundest judicial discretion, are reQuired; an attention. It 'will be seen, 
directed not only to the proper application of the rule, but to the reason 
upon which the rule is founded.” Dwarris (Potter) on Statutes, p. 184. 

66 Steber v State (Ala.) 155 So. 706, cert, den, 155 So 708. 
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the meaning clearly expressed by the language of the statute In 
this case, the statute is given a literal interpretation.®® It is inter¬ 
preted to mean exaetly what it says.®“ Only where the statute is 
of doubtful meaning can the court endeavor to determine the legis¬ 
lative intention from elements beyond the language of the statute.®® 
It may also make use of the various pertinent rules of construction 
ill its efforts to ascertain the legislative intent in an amhiguoiis 
statute.®^ The legislative intention is not found in these rules of 
construction but is revealed by them They perform the function 
of a microscope. The same is true wuth reference to the subject 
matter of the statute,®- the. purpose or object of its enactment,®® 

BT U S. Express Co. v Kentucky, 238 U.S. 190, 59 L.Bd. 1267, 35 S.Ct. 
824; State v Lancashire Fire Ins. Co., 66 Ark. 466, 61 SW. 633, 45 L.E.A. 
348; Wall v Pfanschmidt, 265 111. 180,106 N.E 785; In re Bergson, 220 Mass. 
472. 107 N.E. 1007; Erie R Co. v Steinherg. 94 Ohio St. 189, 113 NE. 814; 
State V State Board of Canyassei's, 159 Wis. 216, 150 N.W. 642. Also see 
Note, 50 L.R.A. (N.S.) 473. For a discussion of the construction of un¬ 
ambiguous statutes, see §174, infra. 

58 Bate Refrigerating Co, v Sulzberger, 157 U.S. 1, 15 S.Ct. 508, 39 LEd. 
601; Eastman v State, 109 Ind. 278,10 N.E. 97; Ayres v Trego County Comrs, 
37 Kan, 210, 15 Pac, 229; Clark v K. C St. L. & C. R. Go., 319 Mo. 524, 118 
S.W. 40; People v Long Island R. Co, 194 N.Y. 130, 87 N.E. 79; Burdick v 
Kimball, 53 Wash. 198, 101 Pac. 845. 

59 Johnson v Lawman (Ark.) 97 S.W. (2) 86. 

00 Van Winkle v State, 4 Boyce (Dela.) 578, 91 Atl. 385; Common, v 
International Harvester Co., 131 Ky. 551, 115 S.W. 703; State v Partlow, 91 
N.C. 550 As these cases also indicate, conflict with other statutes and the 
like, will also justify the court in seeking assistance beyond the language of 
the statute in its efforts to locate the legislative intent. For treatment of 
extrinsic aids, see infra. Chapter XXI 

81 See State of Mo. v Ross (C.C.A.—Mo.) 80 Fed. (2) 329, cert, gi\ 56 
S.Ct 669; Barlow v Jones (Ariz.) 294 Pac. 1106; Abernathy v Board ot 
Comrs., 169 N.C. 631, 86 S.E. 577. 

82 Sparkman v State, 71 Fla. 210, 71 So. 34; School Dist. v McFarland, 
154 Mo. Ap. 411,134 S.W. 673; State v Hyde, 88 Ore. 1, 169 Pac, 757, 171 Pao. 
582; Ex parte Werner, 46 R.l. 1, 124 Atl. 195 

03 Prussion v U.S., 282 U.S. 675, 51 S.Ct. 223, 75 L.Ed. 610; In re Meyers, 
19 Fed. (2) 600; Richardson Lumber Co. v Howell, 219 Ala. 328, 122 So. 343; 
Coggins V Ely, 23 Ariz. 155, 202 Pac. 391; Gill v Sanders, 182 Ark. 453, 31 
S.W. (2) 748; Bannerman v Boyle. 160 Calif. 197, 116 Pac. 732; Glos v Glos, 
341 III. 447, 173 N.E. 604, 72 A.LE. 1328; State v Claiborne, 185 Iowa 170, 
170 N.W. 417, 3 A.L.R 392; National F Ins Co. v Goggin, 267 Mass. 430; 
Boll T Condie-Bray Glass Co., 321 Mo. 93, 11 S.W. (2) 43, Archer v Eqnit. 
Life Assur. Soc., 218 N.Y. 18, 112 N.E. 433; Williams v Rheas, Inc,, 99 Pa. 
Super. 438; State v Gregory (Wis.) 232 N.W. 546. 
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its effect and consequences,®^ its occasion and necessity,®® and its 
logic ee_all of which are not sources of the legislative intent hut 
aids to its discovery. In other words, the court resorts to these 
aids not for the legislative intent but sirapy to identify it. The 
language is the reservoir of the legislative intention, it must in 
some feeble manner, at least, reveal some intention, otherwise, as 
we will hereafter see,“^ the statute will completely fall. For if the 
statute is without meaning, tlie court cannot supply ono,“® as that 
would involve an eiicroaeliment upon the IcgTslative po'wer. 

In this connection, it should also he noted that the statute 
should be construed according to the legislative intent existing 
therein at the time of its enactment.®” The word.s which make up 
the statute should he given the meaning that they had at the time 
of its passage,’” even though the language used may be broad 
enough to include subjects unknown at the time of the law’s enact¬ 
ment.’^ Or stated in a different inaiincr, the language UiS it was 
understood when used by the law-makers constitutes the source 
from which the legislative intention must be ascertained. 

§165. Statutes as a Whole. —Inasmuch as the language of a 
statute constitutes the depository or reservoir of the legislative 
intent, in order to ascertain or discover that intent, the statute 

uiNewffirg v Blade, 174 Iowa 636,156 N.W. 708; Nye v Boarrl of Comrs. 
(N.M.) 9 Pac, (2) 1023; Hathorn v Natural Carbonic Gas. Co., 194 N.Y. 326, 
87 N.B. 504. 

M People T Faherty, 306 III. 119, 136 N.B. 506, Olipliant v Hawkinson, 
192 Iowa 1259, 183 N.W. 806, 33 AL.R. 1433, Bennett v Michigan Pulp Wood 
Co., 181 Mich. 33, 147 N.W. 490; State t Diveling, 66 Mo. 375; People v 
Essex County, 70 N.Y. 228, State v Polley, 30 S.D. 528, 139 N.W, 118. Its 
expediency may also he inquired into. State v Began, 317 Mo. 1216, 298 
S.W 747, 55 AL.R. 773. 

Bs Petroleum Casualty Co, v Williams (Tex. Comm. Ap ) 15 S.W. (2) 553. 

Bt See § 198, infra, 

08 Ibid. 

09 U.S. V Union Pac. R. Co,, 91 U.S. 72, 23 L.Ecl, 224; Common v Brie, 
etc,, R. Co„ 27 Pa. St 339, fVerner v Hillman Coal Co., 300 Pa. 256, 150 Atl, 
471, 70 A.LR. 967. And see People v Barnett, 319 III. 403, 150 N.B, 290; 
Stats V Boston, etc., R. Co, 123 Me. 48, 131 Atl, 641, 

70 In re Bergeron, 220 Mass. 472, 107 N.B, 1007. 

tiRemlck V American Auto Accessorlea Co., 5 Fed. (3) 411, 40 AL.R. 
1151; Stale v Boston, etc., R. Co, 123 Me. 48, 121 Atl. 541; Whitney V Wei- 
nitz, 153 Mirn. 162, 190 N.W, 57, 28 A.L.R. 68. But note Funic v St. Paul 
City R. Co., 61 Minn. 435, 63 N.W. 1099, 29 L.R.A. 208, 
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must be considered as a whole/- just as it is necessary to consider 
11 sentence in its entirety in order to grasp its true meaning' Con¬ 
sequently, effect and meaning must be given to every part of the 
statute which is being subjected to the process of coiistruetion— 
to every section, sentence, clause, phrase and word.'® This is a 

72Ex parte Thomson, 278 U.S. 555, 73 L.EiJ. 520, 49 S.Ct. 249; Baxter v 
McGee (G.C.A,—^Arlc.) 82 Fed. (2) 695: Mooring v State, 207 Ala. 34, 91 So. 
869; Street v Commercial Credit Co., 35 Ariz. 479, 281 Pae. 46, 67 A.LR. 
1549; Berry v Cousart Bayor Drainage Dist., 181 Ark. 974, 28 S.W. (2) 1060; 
Cro'ft's V Boyle, 184 Calif. 117, 193 Pac. Ill; Miller v Limon Nat. Bank, 88 
Colo. 373, 296 Pac. 796, Harlee v Federal Finance Corp. (Dela.) 152 Atl. 
596; Amos v Conkling, 99 Fla. 206. 126 So. 283; Ingard v Barker, 27 Idaho 
124, 147 Pac. 293; People v Goldberg, 332 III. 346, 163 N.E. 781; State v 
Lewis, 187 Itid. 564, 120 N.E. 129; Anderson v Jester, 206 Iowa 452, 221 N.W. 
354, Barrett v Dutt, 114 Kan. 220, 217 Pac. 918; Earhart v Middendorf, 234 
Ky. 78, 27 S.W. (2) 657; State v Sage, 162 La. 635, 110 So. 884, In re Opinion 
of Justices (Mass.) 175 N.E. 644; Taylor v Hart, 210 Mich. 418, 189 N.W. 221; 
State V Diat. Court, 134 Minn. 131, 158 N.W. 798; McKenzie v Boulun, 111 
Miss. 256, 71 So, 382; State ex rel Dean v Daues, 321 Mo. 1126, 14 S.W. (2) 
990, State v Mountjoy, 82 Mont. 594, 268 Pac. 568; Ford v State, 79 Neb. 309, 
112 N.W. 606; Ex parte Smith, 36 Nev. 568, 137 Pac. 515; Bogert v Hacken¬ 
sack Water Co., 101 N.J.L. 518, 129 Atl. 138, In re Terry’s Estate, 218 N.Y. 
218, 112 N E. 931; State v Burnett, 173 N.C. 760, 91 S.E. 597; Grabow v 
Bergeth, 59 N.D. 214, 229 N.W. 282; Caldwell v State, 115 Ohio St. 458, 154 
N.E, 792; State v Wenner, 121 Okla. 190, 249 Pac 408; Stowe T Ryan (Ore.) 
296 Pac. 857; Common, v City of Wilkes-Barre, 258 Pa. 130, 101 Atl, 929; 
Columbia Gaslight Co v Mobley, 139 S.C. 107,137 S.E. 211; State v Halladay, 
52 S.D. 497, 219 N.W. 125; Finley v Keisling Lumber Co,, 162 Tenn. 184, 
35 S.W. (2) 388, Texas Bank & Trust Co. v Austin, 115 Tex. 201, 280 S.W 
161; Smith v Lenzi (Utah) 297 Pac 893; Grout v Gates, 97 Vt. 434, 124 Atl, 
76; King V Empire Collieries Co„ 152 Va. 649, 148 S.E. 794; Detamore v 
Hindley, 83 Wash. 322, 145 Pac, 462; State v Hall, 86 W.Va. 1, 103 SE. 694; 
State V Anderson, 191 Wis. 538, 211 N.W. 938. Optima statuti mterpretatlo 
est (omnibus particulis ejusdem inspectis) ipsum statiitum; Injustum est 
nisi tota lege inspecta, una aliqua ejus particula proposita judicare Vel 
respondere. Sedgwick, Constr. Stat. (2nd Ed.) p. 199 

73 D. Ginsberg & Sons v Popkin, 285 U.S. 204, 76 L.Ed, 704, 52 S.Ct 322; 
Ambler v Whipple, 139 III. 311, 28 N.E. 841; Johnson v Schloesser, 146 Ind. 
509, 45 N.E. 702, Young v Regents of Univ., 87 Kan. 239, 124 Pac. 150; State 
v Jordan, 266 Mo. 394, 181 SW 1016; Libby v New York, etc, R. Co., 273 
Mass. 522, 174 N.E. 171, 73 A.L.R. 101, State ex rel Nagle v Sullivan (Mont.) 
140 Pac. (2) 995; Reiter y Chapman, 177 Wash. 392, 31 Pac. (2) 1005. 92 
A.L.R. 828. Even unconstitutional parts must he considered. Swift v Cal- 
nan, 102 Iowa 206, 71 N.W. 233, 37 LR.A. 462; Ruhlman v Waterman, 29 
R.l. 265. 71 Atl. 450. And see Crooks v People’s Finance Co. (Calif.) 292 
Pac. 1065; Philadelphia v Barber, 160 Pa. 123, 28 Atl 644. And the same is 
equally true with reference to parts which have been repealed. Bank for 
Savings v The Collector, 3 Wall. (U.S.) 495, 18 L.Ed. 207; State v Dist. Court, 
51 Mont. 305, 152 Pac 745; Ogden City v Boreman, 20 Utah 98, 57 Pac. 843. 
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principle based upon biimau experience with man’s modes of expres¬ 
sion and the inevitable limitations of our language. So far as stat¬ 
utes are eoiiuerned, ordinarily, many words and phrases and often 
sentences must be used to express the legislative idea or intent. 
Abstractly, a word or phrase might easily convey a meaning quite 
different from the one actually intended and evident when the word 
or phrase is considered with those with which it is associated. The 
same is equally true with sentences and paragraphs. Abstractly, 
the thought expressed iu a detached sentence or paragraph may 
have little or no resemblance to the idea actually intended. Each 
word, phrase, clause aud sentence are the elements from whicli tlie 
legislative intent is formed. The various words, phrases, clauses, 
and sentences make up the fi-aine-work which supports the legisla¬ 
tive intent. They are mutually dependent. Co-operatively, tliey 
convey the ultimate idea. 

Morover, a statute should be construed as a wliole liecause it is 
not to be presumed that the legislature has used any useless words,’^'* 
and because it is a dangerous practice to base the construction upon 
only a part of it, since one portion may be qualified by other por¬ 
tions.''® In addition to being subject to qualification, words are 
not always used accurately by the legislature,'''* The thought con¬ 
veyed by the statute in its entirety may reveal the inaccurate use 

Hence, the court should, when it seeks the legislative intent, 
construe all of the constituents parts of the statute together,’'^ and 

MRauiei- Nat. Park Co. y Martin, 18 Fed. Supp, 481, 23 Fed. Supp. 60, 
aft. 58 S.Ct. 478; Waymaii v Southard, 10 Wheal, (U.S.) 1, 6 L.Bd. 253, 
Stephen v Cherokee Nation, 174 U.S. 445, IS S.Ct. 732, 43 L.Bd. 1041. "It is 
a well recognized principle of construction that all of the language used in 
the statute will he deemed to have been inleutionalJy used to effect the 
meaning of the act." Bienz v State, 206 Ind. 482, 190 N.E. 170. 

75 City of San Diego v Granniss, 77 Calif. 511, 19 Pac, 876, 

TO Belleville, etc., H Co. y Gregory, 15 III. 20; State v Gardner, 174 Iowa 
748, 166 N.W. 747; Twohy Bros. Co. v Ochoco Irr. Dis., 108 Ore, 1, 210 Pac. 
873; Kitchen y Southern R. Co., 68 S.C. 564, 48 S.E. 4; SI. .Tohualmry v 
Thompson, 59 Vt, 300, 9 Atl. 571. 

7" IT S. T Moore, 95 U.S. 762, 24 L.Bd. 588; Williams v State, 99 Ark. 149, 
137 S.W. 927; Denver v Hobbs, 58 Colo. 230, 114 Pac. S74; People v Price, 
257 III. 587, 101 N.B. 196; Palmer v Cedar Rapids, IGS Iowa 695, 146 N.W, 
827; Young v Regents of Univ, 87 Kan. 239, 124 Pac. 150; Cassard v Tracy, 
52 La. Ann. 835. 27 So. 368; Stout v Keyes, 2 Doug. (Mich.) 184, Humes V 
Mo. Pae. R, Co., 82 Mo. 221, 52 Am Rep. 360. Fargo Bottling Wks, v State, 
19 N.D. 396, 124 N.W. 387. 



§165 


Construction op Statutes—Generaija' 


261 


seek to ascertain tlie legislative iiiteution from the wliole act,'“ 
considering' every provision thereof in the light of the general 
purpose and object of the act itself,™ and endeaA’oring to make 
every part effective, harmonious, and sensible.®^ This means, of 
course, that the court sliould attempt to avoid absurd consequences 
in any part of the statute and refuse to regard any word, phrase, 
clause or sentence superfluous, unless such a result is clearly 
unavoidable.®* The court must construe the statute in this man¬ 
ner, for by failing to do so, the statute is not considered in its 
entirety and the intention of the legislature is likely to be defeated. 
The legislative intent is just as apt to be lost where a word, phrase 
or sentence of the statute is rejected as where they are considered 
.separate and apart from the re.st of tlie statute. This is in accord 
Avith our use of words Tlie omission of a word from a sentence 
may easily cause it to express an idea quite different from the one 
actually intended and expressed. 

TS "In construing the law, we do not take detached sentences or sections, 
but take the statute by its four corners, the better to ascertain the intent 
of the lawmakers." State v Lee Chue, 130 Ore. 99,179 Pac. 285, 288. "The 
act must he interpreted as a whole and not by taking single ivords here 
and there ..." In re Milwaukee Izaak Walton League, 194 Wis. 437, 216 
N.W. 493, 494. 

TO State Public Util. Comm v Monarch Refng Co., 267 III. 528, IDS N.E 
716, Lime City Bldg. Loan & Sav Assoc, v Black, 136 Ind. 544, 35 N.E. S29; 
State V Roby, 142 Ind. 168, 41 N.E. 145; People v Long Island R. Co, 194 
N.Y. 130, 37 N.E. 79; State ex rel Minneapolis St.P. & S S.M.R. Co. v Rail¬ 
road Comm., 137 Wis. SO, 117 N.W. 846 

so Calhoun Gold Min. Co v Ajax Gold Min Co., 27 Colo. 1, 69 Pac. 607, 
Cory v Carter, 48 Ind. 337, Eohlf v Kasemeier, 140 Iowa 182, 118 N.W. 276, 
Young v Regent of Univ., 124 Pac. 150, 87 Kan. 239; Hyoonen t Hector Iron 
Co., 103 Minn. 331, 115 N.W 167; Keunington v Heminway, 101 Miss. 259, 
57 So. 809; Clough v Boston, etc., R. Co., 77 N.H. 222, 90 Atl. 863; Hines 
V Wilmington, etc., R. Co., 95 N.C, 434, Bohart v Anderson, 24 Okla. 82, 103 
Pac, 742; Lynchburg v Norfolk, etc., R. Co., 80 Va. 237. 

31 People V Sholem, 238 III. 203, 87 N.E. 390; Bingham T Birmingham, 
103 Mo. 345, 15 S.W. 533; J. I. Case Threshing Mach. Co. t Watson, 122 
Tenn. 156, 122 S.W. 974. 

82 American Bosch Magneto Corp. t U.S , 6 Fed. Sup. 455. 
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§ 166, Conflicting Provisions,—As above suggested,the court 
should seek to avoid any conflict in the provisions of the statute by 
endeavoring to harmonize and reconcile every part so that each 
shall be effective.®^ It is not easy to draft a statute, of'any other 
writing for that matter, -which may not in some manner contain 
conflicting provisions. But -what appears to the reader to be a 
conflict may not have seemed so to the drafter. Undoul-)tedly, 
each provision -was inserted for a definite reason. Often hy con¬ 
sidering the enactment in its entirety, what appears to be on it,s 
face a conflict may be cleared np and the provisions reconciled 

Consequently, that eonstruetion which will leave every -\rorcl 
operative will be favored over one which leaves some word or pro¬ 


se See note 113, supra, 

H Jones T York County, 47 Fed. (2) 837; Hendon v McCoy, 222 Ala. Sl 5 , 
133 So. 295; Hunt v Callaghan, S2 Ariz. 236, 257 Pac. 648; Ex piirte Haines! 
195 Calif. 605, 234 Pac. 883; Elks v Conn., 186 Iowa 48, 172 N.W 173; 
Thacher r Cook, 250 Mass, 188, 145 N.E. 256; Rohde v Murlin, 168 Mich’. 
683, 131 N.W. 523, 135 N.W, 457; State ex rel St, Louts Pub. Serv. Co. v 
Public Ser. Comm. (Mo.) 34 S.W. (2) 486; Price v Erie County, 221 N.Y, 
260, 116 N.E. 988; State v Burnett, 173 N.C. 750, 91 S.E. 597, ’Manuel v 
Manuel, 13 Ohio St. 103; Raeder v Stewart Silk Co., 28 Pa. Disl, 763; Zurich 
Gen, Acc. & Ins. Co, v Walker (Tex. Com. Ap.) 35 S.W. (2) 115; Willis v 
Kalmbach, 109 Va, 475, 64 S.E. 342. “The trouble with the iiiterpretatione 
suggested by appellants ... is that they violate a cardinal principle of 
statutory construction, namely, that all parts of the statute must, if possible, 
be given meaning and effect In order to carry his point, one may not cull 
out parts of the statute incon,sislent with his view and treat them as sur¬ 
plusage or idle repetition . . . The real question is whether this clause, 
as well as other parts of the statute, can be given force and effect, and at 
the same time carry out the evident legislative intent of the act talien aa a 
whole." Castilo v State Highway Comm, 312 Mo. 244, 279 S.W. 673, 4, "It 
Is a well established rule , . , tliat in deciding Intent and meaning all 
parts of an act must be read together, a single sentence should not he torn 
from Its place and thus stripped of Its relation to the whole, and inde¬ 
pendently Interpreted; any construction which results in one part of a stat¬ 
ute nullifying another shall be avoided." Rueffer v Dept of Agric 2 
N.Y.S. (2) 545, 166 Miso, 430. 
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vision meaningless Ijeeaiise of inconsistency.®'' But a word should 
not he given effect, if to do so gives the statute a meaning contrary 
to the intent of the legislature.®® On the other hand, if full effect 
cannot he given to the words of a statute, they must be made effec¬ 
tive as far as possible.®^ Nor should the provisions of a statute 
which are inconsistent be harmonized at a sacrifice of the legislative 
intention.®® It may be that two provisions are irreconcilable;®® 
if so, the one which expresses the intent of the law-mahers should 
control.®® And the arbitrary mle has been frequently announced 
that where there is an irreconcilable coirflict between the different 
provisions of a statute, the provision last in order of position will 


85 Also see cases under note 113, supra; U.S. v Ninety-Nine Diamonds, 
139 Fed. 961, 72 C C.A. 9; City of Denver v Campbell, 33 Colo. 162, 80 Pac. 
142; Jones v Grieser, 238 III. 183, 87 NE. 295; Sutton v Parlter, 65 Ind. 536; 
Goggshall V City of Des Moines, 13S Iowa 730, 117 N.W. 309, Noeoker v 
Noecker, 66 Kan. 347, 71 Pac, 815: Johnson v Equit. Life Assur. Soc., l37 
Ky. 437, 125 S,W. 1074; Ryan v City of Boston, 204 Mass, 456, 90 N.E. 581; 
Robinson v Harmon, 157 Mich. 266, 117 N.W. 661; State ex rel School DIst. 
of Sedalia y Harter, 188 Mo. 516, 87 S.W. 941; Baxter v N Y., etc., R Co., 
124 Ap. DLv, 79, 112 N.Y.S. 455; State v Rutland R. Co., 81 Vt. 608, 71 Atl. 
197; Hoover v Sanders, 104 Va. 783, 52 S.E 657, Baxter y Wade, 39 W.Va. 
281, 19 S.E. 404; State v Columbian Nat. Life Ins. Co., 141 WIs. 557, 124 N.W. 
502 There is a presumption that the legislature did not Intend to use 
useless -words or to leave part of the statute meaningless or to create irre¬ 
concilable conflict in its provisions. Hannon v Southern Pac. R. Co., 12 
Calif. Ap. 350, 107 Pac. 335; Postal Tel. Cable Co. v Norfolk & WL B. Co., 88 
Va. 920, 14 S.E, 803. 

811 Van Dyke v Cordova Copper Co., 234 U.S. 188, 34 S Ct. 884, 58 L.Ecl. 
1273; Tulsa v Weston, 102 Okla. 222, 229 Pac. 108; Crescent Mfg. Co. v S.C. 
Tax, Comm., 129 S.C. 480, 124 S.E 761; Harris v Comm., 142 Va. 620, 128 
S.E, 578. 

B7 Old Dominion B. & L. Assn, v Sohn, 64 W.Va. 101, 46 S.E. 222 

88 See Lindley v Cross, 31 Ind. 106. Also note New York Lite Ins. Co. 
V Bowers, 34 Fed, (2) 60, aff. 39 Fed. (2) 556, cert. gr. 281 U S. 718, 50 S.Ct 
164, 74 L.Ed. 1138. Where one of two conflicting clauses bears two mean¬ 
ings and the other only one, the latter will control. See Dennis v Moses, 
18 Wash. 537, 52 Pac. 333, 40 LR.A. 302. 

so City of Los Angeles v Glassell, 82 Calif. Ap. 96, 255 Pac. 209. Also 
see Reuter v Board of Supervisors (Calif.) 30 Pac. (2) 417 

90 And words control over figures. Weaver v Davidson County, 104 
Tenn. 315, 59 S.W. 1105. 
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prevail, since it is the latest expression of tlie legislative Avill.“i 
Obviously, the rule is subject to deserved criticism,"^ It is seldom 
applied,and prolialily tlien only where an irreconciliable eonfliet 
exists between different sections of the same act,*’"* and after all 
other means of ascertaining the meaning of tire legislature have 
been exhausted.”® 'Where the conflict is between two statutes, 
more may be said in favor of the rule’s appheation, largely hecau.so 
of the principle of implied repeal,”® 

91TJ.S. T Updike, 25 Fed. (2) 746; Davis v State, 16 Ala. Ap. 397, 78 So 
313; SpreeWes v Graham, 194 Calif. 516, 228 Pac 1040, Bui'loii v City of 
Denver (Colo.) 61 Pac. (2) 856; Peterson v People, 129 III. Ap, 55, Cox v 
Timm, 182 Ind. 7, 105 N.E, 479; Coker v Wilkinson, 142 Miss. 1, 106 So, 886' 
St ex re] Greene County v Gideon, 273 Mo. 79, 199 S.W. 948; St. v Tullock 

72 Mont. 482, 234 Pac. 277, Ex parte Smith, 33 Nev. 466, 111 Pac, 939; People 
ex rel Barnes v Warden, 215 N.Y.S. 110, 127 Misc, 224, Btevena v State, 70 
Tex. Cr 565, 159 SW, 505; State v SIratton, 108 Wash. 485, L85 Pac, 610, 
It two sections of a statute are enacted at the same time, both slioiild he 
harmonized. School Dist. of Omaha v Gass (Neb,) 267 N.W. 528. It is only 
where conflicting statutes or provisions are enacted at different times, that 
the rule m the above text, as a general lule, should be applicable See In 
re Jacobs, 7 Fed. Sup, 749, for such a case. 

52 The legislative intent must be derived from the statute as a whole, 
Marengo County v Wilcox County, 215 Ala. 640, 112 So, 243. It is arbitrary’ 
Smith v Board of Ti-ustees, 198 Calif. 301, 246 Pac. 173. There is no priority 
of time because of position. State v Bates, 96 IVlinti. 110, ]04 N.W. 709, also 
see Hillsbrough County v Jackson. 58 Fla. 210, 50 So 423, Ex parte Tillman 
84 S.C. 552, 66 S.E. 1049. 

osiglehart y Iglehart, 204 U.S. 478, 51 L.Ecl, 575. So many exceptions 
have been created, that there is little left to the rule. Thus, if the first pro¬ 
vision is clear and the latter incoherent, the iirst prevails, People v Bobbins, 

73 Calif. 257, 14 Pac, 860, Slate ex rel Wilson v Williams, 8 Ind. 191, or the 
first represents the legislative intent and tlie latter provision doe.s not, the 
former prevails. Hall v State, 39 Fla. 637, 23 So. 119; State ex rel Patter¬ 
son T Bates, 96 Minn. 110, 104 N.W. 709. And, .as indicated in the text, the 
intention as revealed by the entire act, controls any provision regardless 
of Its position Penick v High Shoals Mfg. Co, 113 Ga. 592, 38 S.E, 973; 
Shutt V State, 173 Ind. 689, 89 N.E G; Gist v Racldiffe-Glhsoii Const. Co., 224 
Mo. 369, 123 S.W. 921 

54In re Steeliler's Estate, 195 Calif. 386, 233 Pac, 972 
83 People V MeClare, 99 N.Y. 83, 1 N.E 235. 

8sPor cases where this rule has been applied, see Brniiagaii v Dulaney, 
S Colo. 408, 8 Pac. 669; Coiiiinrs, of Highways v Dehoe, 43 III. Ap. 25; State 

V Mishimmons, 2 Ind. 440; Pease v Whitney, 5 Mass. 380; City of Cincinnati 

V Holmes, 56 Ohio St, 104, 46 N.E 514; Branham v Long, 78 Va. 362; Jones 

V Broadway Roller Rink Co., 136 Wis. 595, 118 NW. 170. For detailed 
treatment of implied repeals, see supra, § 137. 
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§ 167. General and Special Provisions.—Provisions of this typo 
in the same statute should also be harmonized, if pos.sihlc,“’ hut ni 
the event they are in irreeoneilahle conflict, the specific provision 
will control,^® unles.s the statute, considered in its entirety, indi¬ 
cates a contrary intention upon the part of the legislature.®” Gener- 
alia upecialihus non deroganf. This same rule applies to two conflict¬ 
ing statutes/”” unless the general statute impliedly repeals the 
special one/”^ 

While general and special provisions are both sources of the 
legislative intent, and both are entitled to consideration in the 

H'See Aron v U.S., 204 Fed. 943, 123 C.C.A. 265; State v Commrs. of 
Ranroad Taxation, 37 N.J.L. 228; State ex rel Jones v Burlce, 140 Wis. 524. 

88IF.S V Jackson, 143 Fed. 783, 75 C.C.A. 41, Tlie Beechwood, 35 Fed. 
(2) 41; Ivey v Railway Fuel Co., 218 Ala. 407, IIS So 583; State v Lumber¬ 
man's Indemnity Excb, 24 Ariz. 306, 209 Pac. 294; Martin v Board of Educ. 
Commrs., 126 Calif. 404, 58 Pac. 932; Guyer v Stutt, 68 Colo. 422, 191 Pac, 
120; Kelly v Dewey, 111 Conn. 281, 149 Atl 840, McKean v Gauthier, 132 
III. Ap. 376; Straus Bros. Co. v Fisher, 200 Ind. 307, 163 N.E, 225; Story 
County V Hansen, 178 Iowa 452, 159 N.W. 1000; Long v Culp, 14 Kan. 412; 
State V Fontenot, 112 La. 628, 36 So 630; Public Schools v Kennedy, 245 
Mleh. 585, 223 N.W. 359, State ex rel Brotherhood of Am. Y'eoman v Rey¬ 
nolds, 287 Mo. 169, 229 S.W. 1057; Newton v Weller. 87 Mont. 164, 286 Pac. 
133; State ex rel Prout v Nolan, 71 Neb. 136, 98 NW. 657, State T Boerlln, 
38 Nev. 39, 144 Pac. 738; Bartlett v Trenton, 38 N.J.L. 64; People Y Gilon, 
126 N.Y. 117, 27 NB. 282; State v Connav, 123 Ohio St, 310, 175 NB. 200; 
Common, t Macelwee, 294 Pa, 569, 144 Atl. 751, State v Bowden, 92 S.C. 
393, 75 S.E. 866, Luze v Bruening, 42 S.D. 414, 176 N.W. 41; Wade t Mad¬ 
ding, 2S S.W. (2) 642; San Antonio v Toepperwein, 104 Tex. 43, 133 S.W. 
416; Kelley v Bowman, 68 W.Va, 49, G9 S.E. 456; State v Industrial Comm., 
172 Wis. 415, 179 N.W. 579. 

Bailey v Allen E. Walker, Inc., 2 Fed. (2) 614; State v Williams 
(Mont.) 79 Pac. (2) 314, 

too Waldo V Bell, 13 La. Ann. 329; State ex rel Kellogg v Bishop, 41 Mo. 
16; Fosdick v Perryburg, 14 Ohio St, 472; Brown v County Comrs., 21 Pa. 37; 
Malloy V Common,, 115 Pa. 25, 7 Atl. 790. Also see State v Mills, 34 N.J.L. 
177. 

lot Board of Water Comrs. v Conkling, 113 III. 340; State v Omaha Eleva¬ 
tor Co„ 75 Neb. 637, 106 N.W. 979. Also note State v Williamson, 44 N.J.L 
165. 
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construction of statutes by virtiie of the rule requiring' construction 
as a whole, the reason for granting the latter the power to control 
the former is ohviona. It is foimclecl upon a characteristic con¬ 
nected with our use of our language.^"’ It is iu accord with our 
use of the English language 

§168. Implioations.~The implications and intendments aris¬ 
ing from the language of a statute are as much a part of it as if they 
had been expressed.*®^ But it is onlj'- necessary implications which 
may thus be read into the statuted“ Mere desirability or plansalh- 
ity alone will not meet the test. And while the implication does 
not need to shut out every other possible eonclusioii, or be one from 
which there is no escape, it must he one, which, under all the cir¬ 
cumstances, is compelled by a reasonable view of the statute, and 
the contrary of which would be improbable and absurd.^®® In 


iw See §§ 189 and 230, Infra, foi further treatment. 
iMU.S. V Sischo, 262 U.S. 165, 43 S.Ct. 511, 67 L.Bd. 926; Coggins v Ely, 
23 Ari 2 . 155, 202 Pao, 391; Cassady v Sliollz, 124 Fla. 718, 169 So. 487; 
Hanchett v Weber, 17 III. Ap, 111; Gilbert v Craddock, 67 Kan. 346, 72 Pao, 
869; Peets v Martin, 135 Miss. 720, 101 So, 78, Cooiice v Muiiday, 3 Mo. 373, 
State ex rel Coleman v Blair, 245 Mo. 080, 151 S.W. 148; In re Hapmaii’s 
Estate, 102 Neb. 550, 167 N.W,- 792; Archer v Equitable Life Assur. Soo,, 218 
N.Y, IS, 112 N.E. 433, Pioneer Heal Estate Co, v City of Portland, 119 Ore. 
1, 247 Pae. 319; Wisconsin Granite Co, v State, 54 S.D. 482, 223 N.W. 600; 
McCamey v Hollister (Tex, C.Ap.) 241 S.W. 689, Stale v Harden, 62 W.Va, 
313, 58 S.E. 715, 60 S.E 394, Ex parte Watson, 82 W.Va. 201, 95 S.E. 648; 
State V Frear, 144 Wis. 58, 128 N.W. 1061, 

lo-iGarvan v Marconi Wireless Tel. Co., 276 Fed. 48G; Getzeu v Sumter 
County, 89 Fla. 45, 103 So. 104; Head y N. Y. Lite Ins. Co., 241 Mo. 420 147 
S.W 832, rev, 234 U.S 166, 34 S.Ct. 883, 58 L.Ed I26C, Matter of Meyer, 
209 N.Y. 386, 103 N.E, 713; Creeger r Hidalgo County Water Dist. (Tex.) 283 
S.W 151; Saund v Saund, 100 Vt. 176, 136 All 22, 138 Atl. 867, Matliony v 
White, 88 W.Va. 270, 106 S.E, 651 Also see People ex rel Benliam v WilUama, 
8 Calif. 97; Glylde v Keister, 32 Pa. 85. And note Pittsburg & C. R. Co. v S. 
West Pa. R, Co,, 77 Pa. 173, that every legislative grant la made with the 
implied reservation that it shall not injure the property or rights of other 
persons. 

105 Gilbert 7 Craddock, 67 Kan. m, 72 Pac. 869. 
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order to meet the test, the implicatiou must he su strong in its proh- 
ahility that the contrary thereof cannot be reasonably supposed 
Nor can implications contradict the expressed intent of the stat¬ 
ute,for obviously the intent as expressed must prevail over the 
intent reached by implication. If the intent is expressed, there is 
nothing that can be implied. Nothing further is needed to reveal 
the legislative intent. 

The reason for allowing the court to give effect to necessary 
implications is quite apparent. Many matters of minor detail are 
often omitted from legislation. If these detads could not he 
inserted by implication, the drafting of legislation would he an 
interminable process and the legislative intent would likely he 
defeated by a most insignificant omi.ssion. Consequently, these 
minor details are considered a.s if iiieludod in the general terms of 
the enactment as well as in the purpose sought to he achieved by 
the legislature, and therefore, are regarded as actually intended by 
the legislature. In a broad sense, true implications are as much 
a part of the language which makes up the statute as the meanings 
of the various words are a part of it. Viewed from this standpoint, 
no exception is created to the general rule that the intent of the 
law-makers must he derived from the language used in the enact¬ 
ment. And the court in ascertaining a necessary implication is 
simply determining and making effective the legislative will 

One may find numerous situations where statutes have been 
extended by implication. Thus, a statutory grunt of a power, 
privilege or property carries with it, by miplioation everything 


108 First National Bank v DeBeriz, 87 W.Va. 477. 105 S.E, 900. And see 
In le Cook’s Estate, 113 N.J. Eq. 288, 179 Atl. 259, 99 A.L.R. 551, where the 
court refused to interpret the statute so as to require the attesting witnesses 
Of a will to sign in the presence of each other "because the statute does not 
by its terms require that the witnesses shall subscribe their names in the 
presence of each other, and the courts will not lightly incorporate m legisla¬ 
tive enactments a meaning not expressed therein; it would he justified in 
so doing only by the compulsion of a necessary implication." 

lOTBraffith v People, 26 Fed. (2) 646, Greenlee County v Lalne, 20 Ariz. 
296, 180 Pac. 151; Equitable Life Assur Soc. v Hart, 55 Mont. 76, 173 Pac. 
1062; State v Hardin, 62 W.Va. 313, 58 S.E. 715, 60 S.E 394. And in Grasso 
V Cannon Ball Freight Lines, 125 Tex. 154, 81 S.W (2) 482, the court held 
that a provision which both houses had expressly rejected, could not he read 
Into the act by implication. 
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necessary to its enjoyment or exercise.'^® So also llie creation of 
a new duty or oblig;atiun or the prohibition of an act formerly law¬ 
ful, carries with it, by implication, a corresponding remedy 1o 
assure its observance,^''’’ and an aet performed in contravention to 
a prohibitory statute, is by implication, void,“‘’ And where a statute 
deals with a genus, a species thereof may be extended, by this rule, 
to include the new speeiesd^ But where the legislative purpose 
ill enacting a statute is to effect a radical departure from a firmly 
established policy, such purpose null not be implied but must be 
clearly expressedd^ 


IDS Dooley v Pennsylvania R,. Co., 250 Fed. 142, McNeill y Pace, 69 Fla. 
349, 63 So. 177; Hyland v Roclielle, 179 Ind. 671, 100 N.E 842; Willis v Con¬ 
solidated Ind. School (Iowa) 227 NW- 632; Boos v McClendon, 130 La. 813, 
58 So, 582; Providence R. Co, v Norwich E Co, 138 Mass, 277; State ex rel 
Wahl T Speer, 284 Mo. 45, 278 S.W. 769; State v Plal], 50 Mont. 314, 146 Pac 
927; Panchot v Leet, 26 N.M. 422, New York v Sands, 105 N.Y. 210, 11 N,E. 
820, State V Nestos, 48 N.D, 894, 187 N.W. 233; Wells v Wells-Crawford, 120 
Or*. 557, 251 Pac. 263, State v Cain, 78 S.C. 348, 58 S.E. B37, Terrell v 
Sparks. 104 Tex. 191, 135 S.W. 519; Saund v Saund. 100 Vt. 176, 136 Atl. 22, 
138 Atl. 867; Hogan v Piggotl, 60 W.Va. 541, 56 S.E 189. But It should be 
noted, a power specitically conferred cannot he extended by implication, 
Elkhoft v Charter Comm., 176 Mich. 536, 142 N.W. 740. See also Spears v 
City of San Antonio, 110 Tex. 618, 228 S.W. 166 Conversely, one granted in 
general terms may be thus extended. For iustanoe, where the erection of 
a school building was authorized, although such a building may be erected 
without equipment, the latter is vitally necessai-y to its use, and without the 
same, its erection would be futile and the purpose of its erection a useless 
formality, the power to purchase equipment must necessarily he implied. 
Hudgms et al v Mooresville School Dist., 312 Mo. 1, 278 S.W. 769. 

uii) Johnston v City of Louisville, 11 Bush. (Ky.) 527; People v Stevens, 
13 Wend. (N.Y.) 341, 

110 Clark v Protection Ins, Co.. 1 Story 109, Fed. Gas. No. 2832, Baoon v 
Lee, 4 Iowa 490; Cobb v Billings, 23 Me. 470; Loranger v Jardine, 66 Mich. 
518, 23 N.W. 203; Bancroft v Dumas, 21 Vt. 456. “It is a familiar rule of 
statutory construction that, where a statute limits a thing to be done in .u 
particular method or manner, it indicates within its provisions a negative, 
and the negative is that it shall not be done otherwise.” Weil Bros, v 
Southern Ry. Co., 21 Ala. Ap. 246, 107 So 38, 39. 

lUMcCleary v Babcock, 169 Ihd. 228, 82 NE. 453; Hurley v Inhabitants 
of S. Thomaston, 105 Me. 301, 74 Atl. 734. 

iiiBayonne Textile Corp. v Am. Federation of Silk Workers, 116 N.J. Eq. 
146, 172 Atl, 561. 92 A.L.R. 1450. 
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§ 169, Casus Omissus.—Omissions in a statnle fiumot, ius a 
general rule, be .supplied l)y con.striictiou.“® Thii.s, if a particular 
case is omitted from the terms of a statute, even though such a case 
i.s within the obvious purpose of the statute and the omis.sion 
appears to have been due to accident or inadvertence, the court 
cannot include the omitted case by supplying the omissiou.”"* This 
is equally true where the omission was due to the failui-e of the 
legislature to foresee the missing ease.^^'' A.s is obvious, to permit 
the court to supply the omissions in statutes, would generally con¬ 
stitute an encroachment upon the field of the legislature.^^® 

But, inasmuch as it is the iiiteutiou of the legislature which 
constitutes the larv of any statute,^^" and since the primary pur¬ 
pose of construction is to ascertain that intention,.such intention 
should be given effect, even if it necessitates the supplying of oiniiS- 
sions, provided, of course, that this effectuates the legi.slntive inlen- 


113 Snowden v Tliompsoii, 106 Ark. 517, 153 S.W. 823; In re Barnett's 
Estate, 97 Calif. Ap. 138, 275 Pac. 453; Pouracre v White, 30 Dela. 25, 102 
Atl. 186; People v Rogier, 326 III. 310, 157 NE. 177; Rural Independent 
School v McCracken (Iowa) 233 NW 147; State v Trapp, 140 La. 425, 73 
So. 255; Thatcher v Cook, 250 Mass. 188,145 N.E. 256; Dworlriii v Caledonian 
Ins Co., 285 Mo. 3-12, 226 SW 846; State v Reneaii, 75 Neb. 1, 104 N.W. 
1151, 106 N.W. 451; Levberg v Schumacher, 225 N.Y. 167, 121 NE. 808; 
Plainfield Motor Co. v Salamon, 13 N.J. Misc. 570, 180 Atl. 428 (uniform 
conditional sales act). Ex parte Brown, 21 S.D. 515, 114 NW. 303; Hickman 

V Wright, 141 Tenn. 412, 210 S.W 447; Jordan v S. Boston, 138 Va. 838, 122 
S.E. 265; Neacy v Board of Supervisors, 144 WIs, 210, 128 NW. 1063, Also 
See |§ ] 91-192, infra, 

114 Jacob V IJ.S., Fed. Cas No 7,157; Moore v City of Indianapolis, 120 
Ind. 483, 22 N.E. 424, State ex rel Mickey v Reneau, 75 Neb. 1; Holmberg 

V Jones, 7 Idaho 752, 65 Pac. 563; Gring v Lake Drummond, 110 Va. 752, 67 
S.E. 360; State v Crothers, 118 Wash. 226, 203 Pac. 74. 

115 Birmingham Ry. Co. v Green, 4 Ala. Ap. 417, 58 So. SOI, Hull v Hull, 
21 S.C. Eg. 174. But note McCleai-y v Babcock, 169 Ind. 228, 82 N.E. 453, 

lie Swift V Luce, 27 M e. 285. 

Ill See § 159, supra. 

us See § 158, supra. 
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tion.”** Some decisions seem to inclimite a trend in this direction/-^ 
cnid alloiv words omitted by oyersifi'ht to be supplied, if the statute 
is otherwise meaningless,^"^ or if an ameiidiueut without iulerimla- 
tion is ineffective^-- Similarly, a plain misnomer may be cor¬ 
rected, or a statute made intelligible liy the addition of a word 
suggested by the statuted-^ It is proper for the court to supply 
such ommissions because they are in fact a jiart of the statute, 
having been intended to he included in the statute when drafted and 
enacted. 

AVhere the statute’s meaning is clear and explicit, words can¬ 
not be interpolated.!"’ In the first place, in such a case, they are 
not needed. If they should be interpolated, the statute would more 
than likely fail to express the legislative intent, as the thought 
intended to be conveyed miglit be altered by the addition of new 
words. They should not he intoi'polated even though the remedy 
of the statute would there)),v he advanced,or a more desii’aldc or 
just result would oeeur.!^' Even where the meaning' of tlie statute 
is clear and sensible, either with or without the omitted word, 
interpolation is improper,^-® since the inninary soiiice of the legis¬ 
lative intent is in the language of the statute. 

no Gleason Coal Co. v U.S., 30 Fed. (2) 22; Lane v Bchomp, 20 N.J. Eq. 
82. Also see §§ 200-201, infra. 

120See MoCIeary v Babcock, 169 Ind. 228, 82 N.E, 453. Aiul note Suov- 
den V Thompeoii, 106 Ark. 517, 153 S.W. 832, Jackson Township v Bowman, 
196 Ind. 729, 147 N.E, 621; Foley v Boiirg, 10 La. Ann. 129; McCullough v 
Scott, 183 N.C. 865, 109 S E 789. A casus omissus should be avoided hy 
construction, if reasonably possible. Yoiiug v Regents of XTniv,, R7 Kan. 
239, 124 Pac. 150. And especially do the courts show an inclination to 
confine the rule of casus omissus to penal or criminal statules, State v 
Peters, 37 La. Ann. 730, and to reject it wheie remedial statules arc con¬ 
cerned, Rural Independent School v New Independent School, 120 Iowa 
119, 94 KW. 284; Landrum v Flanni.g-an, 60 Kan. 436, 56 Pac. 753, Lowe v 
Phelps, 14 Bush (Ky.) 642. 

121 Turner v State, 40 Ala, 21. 

122Donohue v State, 31 Minn. 244,17 N.W. 381, 
i23Fosdick T Mayor, 14 Ohio St 472, 

124Hutchings v Commercial Bank, 91 Va. 68, 20 S.E. 950 (word “not" 
added). 

126 Smith V State, 66 Md. 215, 7 Atl, 49. 

120U.S. T Chase, 135 U.S. 255, 34 L.Ed. 117, 10 S.Ct, 766, 
wiMoKuskie v Hendrickson, 128 N.Y. 555, 28 N.E. 650 
128 State ex rel Bverding v Simon, 20 Ore. 365, 26 Pac. 170 But note 
Osborne v Simpson, 94 Fla. 793, 114 So. 543, Loper v State, 82 Mmn. 71, 84 
N.W. 650. 
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Obviously, the reason back of the rule of casus omissus is 
found in the principle tliat if the court attempts to supply that 
which the legislature has omitted, there is considerable danger 
that it may invade the legislative field. It is not easy to determine 
whether the omission was intentional or not. And even where it was 
inadvertent, an attempt to supply the omission, by including the 
omitted case, generally would operate to add to the statute a mean¬ 
ing not intended by the legLslatnre, for how can it be said that the 
lawmakers intended to include something omitted? It would seem 
that the only time the omitted ease might be included within the 
statute’s operation, would be when the legislature intended to 
include it hut actually failed to use language which would, on its 
face, cover the omitted case The inclusion would then be justi¬ 
fied, if from the various intrinsic and extrinsic aids, the intent of 
the legislature to incorporate the omitted case, could be ascertained 
with a reasonable degree of certainty. 

The application of the rule, as it is generally applied, is illus¬ 
trated in State v Trapp,'^® where the statute in question provided 
that “no person, firm or corporation conducting a barroom’’ should 
permit any woman or minor child to serve therein: 

“As the statute does not declare that a proprietor of a 
barroom or drinking saloon who permits a woman or minor 
child to serve in a barroom or drinking room, shall be deemed 
guilty of a misdemeanor, the courts cannot declare him guilty, 
however certain that the omission on the part of the legislature 
was inadvertent. Courts of justice have nothing more to 
do with criminal statutes than to apply them to the cases to 
which the legislature has declared they shall be applied. If 
the legislature has accidentally or inadvertently failed to ex¬ 
press the intention that certain conduct shall constitute a crime 
or misdemeanor, the courts cannot correct the error or supply 
the omission, no matter how plainly the conduct in question is 
within the mischief intended to be remedied.’’ 

Of course, so far as criminal or penal statutes are concerned, 
especially where the rule of strict eoastruction is applied, the 
courts are generally justified in refusing to extend the .scope of the 
enactment. The same is true, probably to a lesser extent, where 
those civil statutes subject to strict construction are involved. The 
general rule, however, so far as civil statutes are concerned, is well 
declared in Du Pont y Mills (— Dela. —, 196 Atl. 168); 


120140 La. 425, 73 So. 255, 256. 
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“While the court may interpret cloubtlul or obscure 
phrases and obscure language in a statute so as to give effect 
to the presumed intention of the legislature, and to carry out 
what appears to be the general policy of the law, it eaimat, by 
construction, cure a casus omissus, however jnst and desirable 
it may he to supply the omitted provision; and it will make no 
difference if it appears that the omission on the pai't of the 
legislature was a mere oversight, and that, -without doulit, the 
Act would have been drarvn otherwise, if the attention of the 
legislature had been drawn to the oversight at the time the 
Act was under discussion.” 

§ 170. The Process of Interpretation—In Gteneral,—Obviously, 
there is no lietter way to understand the process of interpretation 
than to analyze it or divide it into its several stops or snbprocesses 
Til is trciitmeut should not only reveal how the courts actually ascer- 
tciiii ilie legislative intent Init should also point out the weaknesses 
of the process as it is now employed by the courts and indicate any 
trends which may exist toward making the pi’ocess more effective. 

Austin has divided the process into three sub-processes 
(1) finding the rule, (2) finding the intention of the legislature; 
and (3) extending or restricting the statute so discovered to cover 
cases which should be covered. SiiiiilaiTj'-, De Sloovere has classi¬ 
fied the major steps in the interpretative process(1) finding 
or clioosiug the proper statute or statutes applicable, including inci¬ 
dentally the autlieutieation of the text; (2) interpreting the statute 
law ill its technical sense; and (3) applying the meaning so found, 
to the ease at hand. 

Thus, ill a general way, it is apparent that the interpretative 
process, at least logically, is made up of three major steps, although, 
of course, one step may play a more important part than that played 
by the others in the coustruction of a particular statute, k’or 
instance, sometimes it will be relatively easy to find the statute or 
rule applicable, or the intention of the legislature may lie obvious 
\ ery often the real problem -will be to apply the statute. Neverthe¬ 
less, before the proce.ss of interpretation is finished, each step niu.st 
be taken. 

§ 171. Finding the Rule or Statute Applicable.—0 E course, the 
iinst .step in the interpretative proce.ss is to locale the statute wliicli 

130 Austin J-ua’ispniCence (Srtl Ed.) Essay on Interpretation. 

131 De Sloovere—Steps m the Process ot Interpreting Statutes (1932) 
10 N.y.xr. Law Q. Rev. 1. 
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will control the situation before the coiirt.^®" In this eomieetioii 
it may be necessary to select the law of one of several jurisdictions, 
and, having' made this selection, then to select one of a uunilier of 
co-ordinate bodies of law in the ascertaiued jurisdictiou. Having 
ascertained the body of law applicable, the more difficult task, as 
a general rule, arises requiring the interpreter to find the particular 
statute applicable, and, in many iiistauees, the specific provisions 
thereof which are relevant to the problem at hand. 

In order to locate the statutory provision which is iii point, it is 
necessary to examine the code or statute book. The discovery of 
the provision will depend in many cases upon the accessibility of 
the contents of the code or book rather than upon any scientific 
method of search, Frequently, the searcher may fail to find the 
statute which should be applied to the matter at hand, or may find 
only a iiart of the statutes iu point. As a result, the failure to 
find the law applicable may greatly influence the construction of a 
statutory provision as well as determine the -ultiinate outcome of 
the litigation. It is therefore highly important that every statutory 
provision applicable be found, so that the constructive process may 
have the material upon which to work. 

§172. Finding the Legislative Intention.—Since the piirpo.se 
of construction is to ascertain the legislative intent, this constitutes 
the major step in the process of interpreting statutes. Finding the 
law applicable is simply preliminary; it merely produces the 
material from which the legislath-e intention or meaning is to he 
found. But ascertaining the intention of the legislature forms the 
very heart of the interpretative process. 

132 DeSloovere has divided this step into three sub-processes; (a) finding 
the unitary body cf law applicable—a problem of conflict of law, (b) finding 
■which statute or statutes of that body of law are relevant to the particular 
ease, and (c) determining what section or sections, paragraphs, phrases or 
words, in the particular case involves more directly. DeSloovere, Steps in 
the Interpretation of Statutes (1932) 10 N.Y.U. Law Q. Rev. 1. This subdi¬ 
vision assists considerably in understanding the first major step in the 
process of iuterpreting statutes Also see, Kocoureh, An Introduction to 
the Science of Law, § 41, p. 192; "Before a legislative declaration can be 
interpreted, it is necessary fii'sL to find the authoritative text. The text 
must be established as a whole and in every detail Including tbs words, the 
order of expression, and the punctuation. No rules can be laid down to 
govern these matters beyond those developed by the art of historical criti¬ 
cism.” 



21-4 The Oonrtritction op Statutes § .17:^ 

Tlirougliout tJiis treatise, we have discussed the various ways 
by which the meaning- of statutes are to he ascertained. The first 
source from which the legi.slalive intent is to be sought is the words 
of the statute.'®-'’ Then an examination .should be made of the con¬ 
text, and the subject matter and purpose of the euactmeutd®' 
After the exhaustion of all intrinsic aids, if the legislative intent 
is still olrseure, it i.s proper for the court to consult the .several 
extrinsic matters for fui-ther a.s.sLstance.'-'’’'’ iViid during the cou- 
.sideration of the various sources of a.ssi.staiice, further help may, 
of course, be found in the use of the iiuiiierous rules of construc¬ 
tion, 


§173. Applying the Statute.—II, is not always easy to dis¬ 
tinguish between aseertaiiiing- the legislative intent and applying 
the statute. The former consists hi ascertaining the legislative 
meaning, while the latter is the deterniiiiation of whether the facts 
of a given case are within or without tlie legislative meaning pre¬ 
viously ascertained. The old Bologuiaii statute which pi'ovidod 
that whoever drew blood in the streets should l)e sevei-cly pun¬ 
ished, may he taken as au illustration The meaning of the 
statute wa,s clear upon its face, but its application to the barber 
who opened a vein ni the street was not. In other words, the courl 
was called upon to decide wliether the fads of this (ia,se fell within 
the statute, and that was the application of the law. A more 
modern illustratiou of the application of a statute in contrast to it.s 
construction, is found in the case where the problem was pre- 


133 “To get at the thought or meaning expressed In a statute, a contract 
or a constitution, the first resort, in all cases, is to the natural significance 
of the words, in the order of grammatical arrangement in whlcli the framers 
of the instrument have placed them. If the words convey a definite mean¬ 
ing which involves no absurdity, nor any contradiction of other parts of the 
instrument, then that meaning, apparent on the face of tlie instrument, must 
be accepted, and neither the courts nor the legislature have the right to add 
to It or take from It." Lake County v Rollins, 130 U.S. 6G2, 9 S.Ct. 651, 32 
L.Ed. 1060. 

334 "The intention of the legislatui-e in framing a statute is to he col¬ 
lected from the words used, the subject-matter, the effect and consequences, 
and the spirit and reason for the law.” Breashears v Norman, 2 S.-W. (2) 
53, 54. 

i35Woolcott 7 Shubert, 217 N.Y. 212, 111 N.E. 829. Also see § 209, supra. 

130See Higgs v Palmer, 115 N.Y. 506, 22 N.E, 1S8, 5 LRA. 340. 
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sented whether a iiuirderer might inherit from his victim/'’' even 
though the language of the law is clear in its apparent meaning, so 
that without regard to the fact that the beneficiary was the mur¬ 
derer of his beneficiary, he would seem clearly entitled to inherit 
under the expressed meaning of the law. In solving this problem, 
the court is called upon to determine whether the murderer shall 
lie allowed to inherit aud thus benefit by his unlawful act, That is, 
technically, the application of the statute and not the ascertainment 
of its meaning. 

Since the ascertainment of the legislative intent or meaning 
and the application of the statute to the facts are closely connected 
and often seem inseparable, the separation into two distinct 
processes may seem artificial. The division into two iirocesses, 
however, may be justified by the fact that a statute eaimot be 
applied until the legislative intent has been ascertained. That the 
separation is not purely artificial is also further indicated when 
we realize that even an unambiguous statute must also be applied.”® 
Nevertheless, in applying a statute, the court’s decision depends 
upon the intent of the legislature—whether it intended to include 
or exclude the ease at hand. And in ascertaining the legislative 
intent does not the court irse the same principles that it uses when 
it applies the statute ^ Or does the court really ascertain the legis¬ 
lative intent before it endeavors to apply the law? Such inquiries 
as these indicate the close relatioiisliip of the two steps, and also 
indicate the difficult problem often presented to the court when 
It must segregate the two steps in the interpretative process. 

One important reason for being able to distinguish between the 
application of the statute and the ascertainment of the legislative 
intent as therein expres.sed, lies in the assistance which is thereby 
rendered in determining the respective spheres of the court and 
jury in the interpretation of statutes. We have elsewhere discussed 


137 That the murderer may not inherit, see Riggs v Palmer, 115 N.Y. 
506, 22 N.E. ISS, 5 L.R.A. 310; Garwols v Bankers Trust Co,, 251 Mich. 
420, 323 N.W. 239. Contra; Wall v Pfanschmidt, 265 III. ISO, 106 N.E. 7S5; 
McAllister v Pair, 72 Kan. 533, 84 Pac. 112. 

138 "Where the meaning of the statute Is plan, there is no room for 
judicial interpretation, and the only function of the court is the applica¬ 
tion of the enactment to the facts at bar" Riley v Robbins (Calif.) 34 
Pac. (2) 715, 716. 
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this subject in considerable detail and consequently will not 
repeat it here. 

It is also in the application of statutes that the problem of 
spurious interpretation arises.^'® Here, too, we find the courts 
assumiujr certain attitudes toward statutes, as represented by literal, 
reasonable, strict, liberal, extensive, re,strictive, logical, legal, doc¬ 
trinal, and sociological interpretation. By virtue of these, the 
court niaj' include or exclude a ease from the operation of the 
statute before it for application4^®^ 


§174. The Construction of Unambiguous Statutes,—No mat¬ 
ter Iiow clear and unambiguou.s the language of a statute is, it must 
be analyzed and its expressed meaning ascertained. It is also im- 
possible to determine whether the statute has more than one mean- 
mg, or any meaning at all, without reading the language and 
seeking to understand it, Then, and only then, i,s it possible to 
discover the meaning of the statute and to determine whether tlie 
statute is ambiguous, and, in accord with the general rule, subject 
to construction. And when the meaning of a statute ha,s been 
ascertained, has not interpretation already been accouiplislicd? 

Further illustrative of our contention, hundreds of words in 
the English language hear more than one meaning. “Few words 
are so plain that the context or the occasion is without capacity to 
enlarge or narrow their extension “ We constantly express onr- 
selves,^ even in statutes, in metaphors. Naturally, these factors 
necessitate interpretation long before we have a.scertained whether 
the expr ession is ambiguons or of doubtful meaiiiiig. 
lag See g rs2, supra. 

Kopor a treatment of such construction, see Pounfl, Spurious Inter¬ 
pretation (1907) 7 Col. L. Rev. 379. 

iiO^See Sedgwieh, Construction of Statutes (Cud Ed) p 318 
Mi Surace v Danna, 248 N.Y. 18. 161 N.B. 315 -imman language, at 
best, IS an imperfect medium ol human thought. The greater part of the 

even wh the legislature meant, 

SnRvi! the same vernacular. The 

difficultj Is doubled when ideas obscurely expressed m one language are 

to be turned into another,-' State v Ellis, 12 La. Ann. 390. But note this 

rZllrT "ambiguity- -When a single word or sentence 

s capable of several significations, conjectures are necessary to find out 
he true one. Both these cases rhetoricians call ambiguous But logicians 

““ - . “ 

ZZTivlLl IT"' Pa«andorf-s Rules, as stated In 

iJTi arris (Potter) on Statutes, p, 132. 
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lu this coiiuection, these eomments by Dwarris in his treatise 
are particularly pertinent and enlightening 

"All new laws, though penned with the greatest of tech¬ 
nical skill and passed upon the fullest and most mature delib¬ 
eration, are considered as more or less obscure and equivocal 
until their meaning be fixed and ascertained by a senes of 
particular discussions and adjudications, Besides the obscur¬ 
ity arising from the complexity of the objects and the impei’- 
fections of human faculties, the medium through which the 
conceptions of men are conveyed to each other adds a fresh 
embarrassment; the use of words is to express ideas. Perspicu¬ 
ity, therefore, requires not only that the ideas should be dis¬ 
tinctly formed, but that they should be expressed by words 
distinctly and exclusively appropriated to them. But no 
language is so copious as to supply words and phrases for 
every complex idea, or so correct as not to include many, 
equivocally denoting different idea.s. . . And this unavoidable 
inaccuracy must be greater or less, according to the complexity 
and novelty of the objects defined " 

"No human wisdom can prepare a law in such a form, and 
ill such simplicity of language as that it shall meet every possi¬ 
ble complex case that may afterward arise. AVhatever skill 
and forethought the most profound of human law-maker may 
have called to his aid, it will he found that even such law-giver, 
though he possess the highest of intellectual gifts will not 
possess grasp of mind enough to draw up . . . an enactment 
so perfect at the time it is clraivn, that no doubtful case shall 
not afterwards arise as to its meaning. And as time wear,s 
on, and the wants and habits of society become changed, as 
they ever will change with the progressive march of iiitelli- 
geiice .... the iiiterpretatioms, suitable to a past age, will 
become more and more impracticable to the present, as to all 
new questions.”’ 

"These are propositions so well confirmed by experience, 
that statesmen and lawyers now agree upon the wisdom of pre¬ 
paring such instriuiieiits with general outline, in language 
clear and easily understood, rather than of attempting minute 
details, however, elaborately extended; the tendency of which 
is found in experience to contract, and often to confuse the 
expression of intent It is found to be far easier to obtain the 
intent of the legislator, when laws are brief and clear, and to 
rely upon good faith and common sense for their construction, 
than to be embarrassed at every step with details, which 
prevent the application of general principles, because the spe- 

142 Dwarris (Potter)—Statutes, 49, EO, 

143 Dwarris (Potter)—Statutes. 59 
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eific case has not been emnneratefl aud singled ont by the law¬ 
maker. ' ’ 


"It has been shown that it is impossible to word laws in 
such a manner as to absolutely exclude all doubt, or to allow 
us to dispense with construction, even if they were worded with 
absolute (mathematical) precision, for the time for which they 
were made, because things aud relations change, and because 
different interests conflict with each other.” 


All examhiatioji of tlie cases involving the construction of stat¬ 
utes will reveal that the view advanced in this section, is not wholly 
without .support. In fact, there seems to be ample authority that 

a statute must be construed—whether it lie ambiguous or not_in 

order to ascertain the legislative intent aud to discover wlieOwv i1 
can be adjudged unambiguous, Much a view seems necessarily 
inferable from such typical statements as these; 


* ml ^0 construe this section as it is written 
. . . . The language of the section is unamliiguous and it must 
determine the intent and purpose of the section,” 


“But where the act is clear upon its face, and when staiid- 
aig aIone_ it is fairly susceptible of but one construction, that 
eonstniotiou must be given it. ” 1 ^’' 


hi determining this question, we must first look to the 
specific language pi the law, and if this language is plain ami 
unambiguons on its face, susceptible of luit one construction, 
we may not go beyond it. ’ ’ 


And one case seems clearly to recognize that an unambiguous 
statute may occasionally be .subject to eoustruetioii, although it 
dop.s not pohit out such occasions' 

exnlicit iTi i+s + ’ ’'’here a law is plain, unambigiiou.s', and 
__^ the exceptions are few indeed that aiithoi'- 


w^Dwarris (Potter)-Statutes. 50 , 51 . 
iWDwarria (Potter)-StatuteE, 61 . 

MS Turner v Hagma, 250 Ky. 17, 61 S.W. (2) S99, 900. 

267, 269 Also see to same 

“A. statute whirs nf- ^ Edmmister, 119 Me. 367, 111 Atl. 423, 425; 
A statute which within itself is dear should be construed as it reads." 


Its State V Borah (ApIz.) 76 Pac, ( 2 ) 757 , 731 , 



§174 


(ioNSTHUCTION OF STATUTE,S—GeNEBALLA’ 


279 


ize a court to read something into it that the law ivriters did 
not themselves put therein. 

Other ca.ses apparently go so far as to actually coirstrue .stat¬ 
utes which are plain and unambiguous: 

“It is said that when the meaning of language is plain, 
we are not to resort to evidence to raise doul)ts. That is rather 
an axiom of experience than a rule of law, and does not pre¬ 
clude consideration of pei'.suasive evidence if it exists. If Con¬ 
gress has been accustomed to use a certain phrase with a more 
limited meaning than might be attributed to it by eommon 
practice, it would be arbitrary to refuse to consider that fact 
when we come to interpret a statute.’’ 

’'The act of June 30, 1879, 21 Stat. 43, providing for the 
selection of jurors, grand and petit, in the courts of the United 
States, made a great change in the law then in force. While 
the language of the aet is clear and free from ambiguity, and 
for this reason there is nothing to construe, still, to carry out 
the true meaning and intent of the Congress which enacted it 
and to understand what that intent was, it is proper to ascer¬ 
tain the mischief supposed to prevail at tliat time, and whicli 
it was sought to remedy by the enactment of that statute.’’ 

‘ ‘ Unambiguous words call for no construction, but when 
unambiguous words are used in .such a inauiier as to produce 
ambiguous or uncertain results, or to produce a manifest injus¬ 
tice or absurdity, not within the reasonable contemplation of 
the legislature, then it is the duty of the court, iu applying the 
law, to give it such application as Is reasonably within the 
intent of the law.’’ 

Morrow v Asher, 56 Fed. (2) 365, 367. Does not U.S. v Beavar Run 
Co., 99 Fed. (2) 610, 613, point out one of the occasions?; "It is a well 
establlshad doctrine that a clear, unambiguous statute must be literally 
construed (cases cited). If an appareutly unambiguous statute contains 
bidden ambiguities, or if a literal construction would clearly defeat the 
ibject intended by congress, or if a literal construction would result in 
ibsurditlea so gross 'as to shoclc the general moral sense,’ then the courts 
nay be entitled to depart from the strict wording m order to give the 
itatute a reasonable construction." 

150 Boston Sand & Gravel Co. v United States, 278 U.S, 41, 73 LEd. 17U, 
9 S.Ct 52, aff. 19 Fed. (2) 744, which modified 7 Fed. (2) 278 and 16 Fed. 
2) 643, aff. 23 Fed. (2) 839 The above quotation is from the opinion of 
Ir. Justice Holmes, but there was also a strong dissenting opinion in the 
ase. 

151 United States v Lewis, 192 Fed. 639. 

152 Tiillnghast v Tilhnghast, 25 Fed. (2) 631, 533 Also see State v Thomp- 
m (Mo.) 5 S.W. (2) 57. 
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It may be urged, liowever, that some of these cases confuse the 
eoii.sti'uctioii with the application of the statute, But, we have 
already shown that the application of a statute is a step in the 
interpretative proces,s and that often the two steps are ,so closely 
connected that it is practically impossible to separate themd®^ 
Fet, he that as it may, from a practical standpoint, every statute 
must be subjected to interpretation before its meauiiig- can be ascer¬ 
tained, and applied. Some of these cases surely tend to point out 
a trend in onr law toward recogiuziug' the realities of the process 
of interpretation. 

Although the rule is clearly announced that only when a stat¬ 
ute is ambiguous can statutes in part malem lie resorted to for 
assistance in ascertaining the legislative meaning, would not the 
court be more likely to discover the legislative intent even where 
the statute is unambiguous, as that term is generally used, should it 
be allowed to resort to all statutes pertaining to the same subject 
matter? It is a basic principle of construction, wliieli cauiiol be 
criticized, that a statute must be construed as a whole. There can 
be no doubt that only liy considering each and every word, clause 
and sentence, can its meaning be obtained. Similarly, can the 
legislative intent in a given statute, even tliough it seems clear upon 
its face, be discovered if we close onr eyes to statutes in pari 
matemf After all, statutes in pan materia are to be taken together 
as if they constituted one law, and having one object in view. Only 
by giving proper consideration to all statutes of this type can the 
legislative intent be ascertained It would seem that an act in pari 
materia should be considered a part of the statute to be construed 
a part of the primary source—the language o C the statute—from 
which the legislative intent ninsl be derived. Such a view seems 
indicated jn Commonwealth v Barney (115 Ky. 475, 74 S.W. 181j: 

Even as read in entire harmony with its title, the terms 
0 this statute are very general, and, if liberally construed and 
literally applied, would he mo.st coiupreliensive and far-reaeh- 
mg At first reading this statute may appear plain enough. 

u 1 must be studied, because practically it must be applied 
m connection with other statutes of this state. All criminal 
aws are necessarily enacted to remedy some evil existing or 
anticipated. Such was the situation which the legislature had 
deemed to have taken a compreliensivc 

133 See § 173, supra 
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survey not alone of the hurtful thing to be corrected, but of 
the laws already in force tending to, but which liad not fully 
served that end. The fraudulent conversion or disposal of the 
property of another without his consent goes over a wide 
range of criminal and civil law.” 

Would the recognition of the technical difference between the 
process of construction and that of interpretation reveal any error 
in the statement that some courts alreadj' seem to recognize that all 
statutes must be construed, although in varying degrees? We 
have elsewhere shown that interpretation, strictly speaking, differs 
from construction in this: that it is used for the purpose of ascer¬ 
taining the true sense of any form of words, while construction 
involves the drawing of conclusions regarding subjects not always 
included in the direct expression of the text.i^'* technical 

difference in mind, the fact that all statutes must be interpreted 
becomes all the more evident, particularly when we renieiulier that 
words bear, in most instances, more than one meaning. And when 
we also remember that iu common use the word ‘‘coustruetiou” 
is generally employed in the law in a sense embracing all that is 
properly covered by both interpretation and construction,^®*' the 
decisions quoted from above seem undoubtedly correct. As a 
result, the technical distinction between interpretation and con¬ 
struction fails to reveal anything fatal to the correctness of the 
rule announced by what we might designate as "the braver courts”. 

§175. A Suggested Mode of Interpretation,—Inasmuch as 
every statute needs interpretation, although the degree of necessity 
may vary, what objection is there to recognizing the realities of the 
interpretative process? Wliy continue to announce that only whore 
the statute is amhiguoiis is it subject to construction? Why should 
the legislative iiiteut be defeated simply because the statute may 
seem clear and mianibiguous upon its face, when the court could 
by resorting to the recognized sources of assistance and by applying 
any of the existing rules of construction, actually ascertain the 


154 See § 1S7, supra. 

165 "In common use, liowever, the word construction is generally em¬ 
ployed in the law in a sense embracing ail that is properly covered by 
both, when each is used in a sense strictly and technically correct”. 
United States v Keitel, 211 U.S. 370, 29 S.Ct. 123, 53 L.Ed 230, quoting from 
Cooley's Constitutional Limitations (6th Ed) p. 51. 
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true legislative intent’ Indeed, as we have pointed out,^'’'* do not 
the courts already utilize the pi-inciples and rules of construction 
long before they decide that the statute is ambiguous or uncertain 
in its iiieaniiig? And having thus convinced themselves that the 
statute imder consideration is unambiguous, do they not assert that 
It is not subject to construetion, or having ascertained that it is 
ambiguous, do they not aunomice that it is subject to construction? 
()r having by this process determined the meaning of the statute, 
do they not then proceed to apply it to the case at hand? 

Should it be admitted that all statiite.s are subject to construc¬ 
tion, the legislative intention would still be primarily .sought for in 
the statute itself—in the words used by the legislature to express 
its will. But the court should not be barred from resorting to 
extraneous facts and circumstances in order to determine if the 
meaning apparently expressed by the enactment was in truth the 
meaning intended by the la-wmakers merely because the words used 
upon their face bear a clear, definite and sensible meaning. It is 
possible that such extraneous matters might reveal tliat the apparent 
iiieaning was not tlie meaning intended by the legislators. Or they 
might confirm the previously ascertained intention as that of the 
law-niakers.“’ After all, why .should not the court be allowed 
recourse to any possible aid which would make more certain that 
the suggested or apparent interpretation was the correct one, 
althoiigli where the extraneous matter.s did not dispel existing 
doubt, they should not control the word.s of the statute. Or to 
state the same thing conversely, extrinsic matters shonld control 
the construction of a statute plain upon its face only where such 
matters clearly iiiclicated the inlentioii of the legislature. 

It would therefore seem imobjectionable to permit the court 
to consider extraneous matters simply to confirm an asserted con- 
.struction, whether the statute upon its face was ambiguous or 
unambiguous. If aiij’’ of the extrin.sic aids to the construction of a 
statute, such as the history of the act, or the motives and opinions 
of the legislators, tend to corroborate one of two asserted mean¬ 
ings, it i.s difficult to .see any reason why the court should not have 

150 See § 174, supra, 

151 Boston SaM & Gravel Co. v United States, 278 U.S. 41, 73 L.Bd. 170, 
19 S.Ct, 52. And note Maxwell v Brayshaw, 268 Fed. 957, that congressional 
debates in barmony with a fair construction oE an act, are highly per¬ 
suasive in determining the legislative intent. 
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the benefit of this additional indication of the legislative intent. 
Similarly, if any extraneons matter supports the apparent meaning 
of a statute which is clear upon its face, such meaning would thereby 
be confirmed as the meaning actually meant by the law-makers. 
Moreover, this use of extrinsic aids should be proper, even though 
after the consideration of all intrinsic aids, no anibigiiity seemed 
to exist. Ill fact, the court should be allowed recourse to any aid, 
whether it be intrinsic or extrinsic, at any time for corroborative 
purposes. Such matters shed light upon the true meaning and assist 
the court in finally deteriiiiiiing which of the several meanings, if 
there he more than one, is that intended by the legislature. 

Since all statutes must be interpreted before they can be 
applied, might not the rule be announced that all statutes are sub¬ 
ject to construction, and if there be more than one possible con¬ 
struction, that meaning will be adopted which most reasonably 
seems to be the one intended by the legislature, after the court has 
considered all intrinsic and extrinsic aids? Since in practice this 
largely represents the method actually pursued by the court in its 
search for the legislative intent, there should be no real objection 
to recognizing that whieli already is a reality. 

And what is it that most reasonably represents the legislative 
intent, where a statute is susceptible to two or more interpretations ^ 
Everything being equal in other respects, that interpretation should 
surely be accepted liy the courts as constituting the one intended 
by tlie law-makers, which operates most equitably, justly and rea¬ 
sonably as determined by our existing standards of proper conduct 
and by our conceptions of what is right and what is wrong, of what 
is just and what is unjust. As we have stated time after time in 
this treatise, where a statute operates inequitably or absurdly or 
with some other rmiversally recognized undesirable effect, even 
though it may on its face seem unambignons, nevertheless is it 
not highly proper to suspect that it does not represent the will of 
the legislature? In the first place, our law-makers must be pre¬ 
sumed to legislate for the equal benefit of all persons as judged in 
the light of our standards of proper human conduct and relation¬ 
ship. In the second place, at best, the legislature can only lay 
down general rules to cover classes of cases. The application of 
the law to specific controversies must he left largely to the courts, 
with a discretion to include or exclude the specific controversy in 
litigation from the operation of the statute. If to apply the stat- 
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ute to a pending conti-oversy will work clear injustice, it is not 
unreasonable to presume that the legislature must have intended to 
exempt such a case and to leave the determination of the conflict¬ 
ing interests or rights to the court, in the light of recognized prin¬ 
ciples of ethical conduct. Often statutes, because of the inevitable 
generality of their terms, fail to provide a rule by which the court 
can administer justice. Such inadequacies must obviously be sup¬ 
plied by the court. 

It would, therefore, seem that in determining the legislative 
intent, the court must not overlook the effect of the statute seem¬ 
ingly applicable to the ease at hand. When all other aids fail 
this consideration should sui-ely provide a method by whicli the 
court can detemme with reasonable certainty what is the inten¬ 
tion of the legislature. At least, this view is in accord with reality 
—that all statutes are subject to interpretation—that all statutes 
must first have their meaning ascertained, and then their applicabil¬ 
ity determined, and if found applicable, applied. 

§176. The Value of Precedents and Principles of Construc¬ 
tion. ^It has wisely been stated that the construction of statutes is 
eminently a practical science”,^''* As a result, too much reliance 
upon the various maxims or principles of interpretation may oper¬ 
ate to defeat the legislative intention rather than assist in its ascer¬ 
tainment and effectuation. It is extremely doulitful whether the 
meaning of the legislature can he ascertained with any degree of 
certainty by a process which seeks to find the proper “pigeonhole 

IBS “Ours la eminently a practical science. It is only by an intimate 
acquaintance with its application to the affairs of life, as they actually 
occur, that we can acquire that sagacity requisite to decide new and doubt¬ 
ful eases. Arbitrary formulae, metaphysical subtleties, fanciful hypotheses 
a us but little in our work. Nor do I believe it easy to prescribe any 
system of rules of interpretation for cases of ambiguity in written lan¬ 
guage, that will really guide the mind in the decision of doubt, ... it would 
seem as vain to attempt to frame positive and fixed rules of interpretation, 
as to endeavor in the same way, to define the mode by which the mind 
shall draw conclusions from testimony.” Sedgwick, Construction of Statutes 
( nd Ed.) p. 192. "And most of the cm-rent maxima stated in text books 
and judicial opinions are of little value. Modern codes have wisely re¬ 
gained altogether from formulating general principles of construction." 
Freund, Interpretation of Statutes (1916) 66 Pa. Law Rev. 207, 217. But do 
modern codes now refrain from formulating general principles of con¬ 
struction? See § 367, infra. 
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for each concrete cause.” ““ Similarly, blind reliance upon pre¬ 
cedent ■will not necessarily assure the discovery of the legislative 
intent.^'’'* Perhaps the proper position of both precedent and prin¬ 
ciple of interpretation is set forth in the following quotation; 

“It is a mistake to treat statutory construction like other 
branches of the common law, as a body of doctrine to be 
gathered from particular precedents and judicial utterances; 
the only proper method of approaching the problem is the 
inductive one, gathering from the mass of decisions certain 
tendencies and seeking to determine whether some of these 
tendencies are strong enough to impose themselves upon courts 
by reason of inherent fitness and necessity. ’ ’ 

Of course, the various rules of construction, if properly used, 
will be of considerable asshstaiiee to the court, They are based on 
human experience and probability. Precedent may show us the 

169 Pound, Enforoement of Law, 20 Green Bag, 401, 404, referring to 
the "literal soliool” of Interpretation. He also discusses two other schools; 
the historical and the equitable Those who adhere to the historical school 
expound the law by an Inquiry into the pre-existing law and the history and 
development of the competing Juristic theories among which the framers of 
the laiv had to choose. By virtue of the equitable school, the legislative rule 
la a general guide to the Judge, leading him toward the Just result, but it 
insists that 'within wide limits he should be free to deal with the Indi¬ 
vidual case so as to meet the demands of Justice between the parties and 
accord with the reason and moral sense of ordinary men It insists that 
application of law is not a purely mechanical process.” 

IGO rreund. Interpretation of Statutes (1916) 65 Pa. L.Rev. 207, 17. 

101 Ibid. Also note the following language from the dissenting opinion 
of Justice Brandels in Olmstead v United States, 277 U.S. 438, 48 S.Ct 564, 
72 L.Ed. 944, 66 A.L.R. 376; "Legislation, both statutory and constitutional, 
is enacted. It is true, from an experience of evils, but its general language 
should not, therefore, he necessarily confined to the form that evils had 
theretofore taken. Time works changes, brings into existence new con¬ 
ditions and purposes. Therefore a principle to be vital must be capable of 
wider application than the mischief which gave it birth. This Is peculiarly 
true of constitutions. They are not, to use the words of Chief Justice 
Marshall, ‘designed to approach immortality as nearly as human institu¬ 
tions can approach it.' The future Is their care and provision for events of 
good and bad tendencies of which no prophecy can be made. In the appli¬ 
cation of a constitution, therefore, our contemplation cannot he only of 
what has been but of what may be. Under any other rule a constitution 
would indeed be as easy of application as it would be deficient in efficacy 
and power. Its general principles would have little value and be con'verted 
by precedents into impotent and lifeless formulas, Rights declared in 
words might be lost in reality." 
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way other courts have approached and solved the problem at hand, 
and may point out new approaches. Precedent may make it po,s,si- 
l)le for us to avoid the error into which others have fallen. But 
blind adherence to precedent, will necessarily tie the courts to the 
past. 

"The dependence of the statutes upon the will of the 
judges for their effect is indicated by the expression often 
used, that interpretation is an art and not a science; that is, 
that the meaning is derived from the words according to the 
feeling of the judges, and not by any exact and forelmowable 
processes of reasoning. Undoubtedly rules for the interpreta¬ 
tion of statutes have been sometimes laid down, but their gen¬ 
erality shows plainly how much is left to the opinion and judg¬ 
ment of the court, Tims, Savigny’s three aids to interpreta¬ 
tion are: First, the consideration of the law as a whole; 
Second, the consideration of the reasons of the statutes; Tliird| 
the excellence of the result reached by a particular interpreta¬ 
tion. But their lack of precision he himself notes, saying that 
the application of the second rule calls for much reserve, and 
that the third must be kept within the narrowest limits," “- 

Considering the interpretative process as a whole, and keeping 
in mind that the primary purpo.se of construction i,s to ascertain the 
legislative intent and to make it effective, can any real objection lie 
raised to allowing the court sufficient discretion to select that con¬ 
struction which will meet the ecpiities of the controversy? After 
all, does not the law presume that the legislature intended that its 
enactments will operate justly and equitablyAnd is not the 
ultimate legislative hitent—the great general intent behind all legis¬ 
lation—to do justice among men ? Unless, the court can consider 
the equities of the situation, how can this basic intent be ascer¬ 
tained and made effective? Numerons cases may be found where 
the court does this very thing. Again the inquiry becomes perti¬ 
nent: why not face the realities of the interpretative process? 

§177. The Effect of the Statute.—Since the basic and luider- 
lynig purpose of all legislation, at least in theory, is to promote 
justice ,It would seem that the effect of the .statute should be of 
primary concern. If this is so, the effect of a .suggested coiistruc- 


W-Gray, The Nature and Sources of the Law (2n<l Ed.) 176 178 
183 See § 177, infra. ' 

iM See § 179, infra. 
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tioii is ail important consideration and one which the court should 
never neglect. 

Consequently, where the language of the statute is amliiguoiis 
or susceptible to more than one construction, the court should not 
hesitate to consider the consequences which will follow the adoption 
of a particular eoiistriietion, in determining the question whether 
the asserted coiistniction represents the legislative intent.^”^ In a 
case of this character, the propriety of this action would seem 
clearly beyond doubt.But where the language is plain and with¬ 
out ambiguity and susceptible to only one possible nieaiiiiig or con- 
stniction, thal construction .should be accepted by the court without 
regard to the result or effect of such acceptance, according to a 
iimltitude of decisions.'^" In other words, an undesirable effect 


105 McDonald v Wasson (Ark.) 67 S.W. (2) 722, Local Realty Co, v Steele 
(Utah) 62 Pac. (2) 558. 

ISO Mltehell Produce Co, v Morrison (S.D.) 257 N.W. 47. 

lOTBate Refrig-eratlng Co. v Sulzberger, 167 U.S. 1, 15 S.Ct. 508, 30 L.Ed. 
601; U.S. V Missouri Pac. R, Co, 278 U.S. 269, 49 S.Ct. 133, 72 L.Ed. 322; 
Age-Herald Pub. Co. v Huddleston, 207 Ala. 40, 92 So, 193, 37 A.L.R. 898; 
Walker y Allred, 179 Ark. 1104, 20 SW (2) 115; Bailey v City ot Hermosa 
Beach, 183 Calif. 757, 192 Pac. 712; City of Decatur v German, 310 III, 591, 
142 N.E. 252; Smith y Timmons, 77 Ind. Ap. 448, 132 N.E. 319; The Peterson 
Co, V Freeburn, 204 Iowa 644, 215 N.W. 746; Dudley v Reynolds, 1 Kan. 285; 
Shelby v Costine, 174 Ky. 504, 192 S.W 626, Betz v K C. Southern R. Co,, 
314 Mo. 390, 284 S.W. 455; State v Bratton, 90 Neb. 382, 133 N.W. 429; 
Douglass V Essex County, 38 N.J.L. 214; Kearney v Vann, 154 N,C. 311, 70 
S.E. 747; People v DePornaro, 119 N.Y.S. 746, 65 Misc. 457; People's Bank v 
Loven, 172 N.C. 666, 90 S.E. 948, Morris Coal Co. v Donley, 73 Ohio St. 298, 
76 N.E. 945; State t King, 137 Tenn. 17, 191 S.W. 352, State v Franklin 
County Sav. Bank, 74 Vt. 246, 52 Atl. 1069; Kain t Ashworth, 119 Va. 605, 
89 S.E. 857; Mellen Lumber Co. v Industrial Comm., 154 Wis. 114, 142 N.W. 
187; State v Gaines, 135 Wash. 610, 241 Pac. 12. "Arguments drawn from 
impolicy or inconvenience, ought to have little weight. The only sound 
principle is to declare it a lesu scripta est, to follow and obey. Nor It a 
principle so just could be overlooked, could there he well found a more 
unsafe guide in practice, than mere policy and convenience Men, on sueh 
subjects, complexionally differ from each other; the same men differ from 
themselves at different times The policy of one age may ill suit the wishes 
or the policy ot another, The law is not to be subject to such fluctuations.” 
Story, Coufiict of Law, 17. 
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cannot cliange the ineaniug of the language which is plain, for the 
legislative intent must he found in the latter rather than in the 
former. 

If we assume—as we must—that the law-makers are eonseieu- 
tious, in event the statute is ambiguou,s and subject to several eou- 
struetjons, that one which operates in a hai’sh, unreasonable or 
absurd manner certainly does not represent the legislative intent. 
The basic and underlying purpose of all legislation, at least in 
theory, is to promote justice. Because it must be presumed that 
the legislature has acted for the welfare of the people, the presump¬ 
tion that its enactments were not intended to operate other than for 
the best interest of the people is well founded. 


As a result, the court should strive to avoid a construction 
which will tend to make the statute unjust, oppressive, unrea- 


rssKnowIton v Moore. 178 U.S, 41, 20 S.Ct. 747, 44 L.Ed. 969; In re 
Blaylock, 31 Fed. (2) 612; Age-Herald Co. v Huddleston, 207 Ala. 40, 92 So. 
193, 37 A.L.R. 898; People V Ventura Ref. Co. 204 Calif. 286 268 Pac 3 i 7 
III nf' DeGuelle, 47 Colo. 13,105 Pac. 1110; Chicago v Mayer! 

280 III. 142, 124 N.B. 842; Murphy v Gault, 179 Ind. 658, 101 N.E. 632; State 

V McGraw, 191 Iowa 1090, 183 N.W. 593; Goodpaster v H.S. Morg. Co., 174 
Ky. 284. 192 S.W. 35; Pierce v Bangor, 105 Me. 413, 74 At], 1039 ; Attorney 
General t Mari, 203 Mich. 331, 168 Mich. 1005; Miers v Miers (Miss.) 133 
So. 133; Bassen t Monckton, 308 Mo. 641, 274 S.W. 404; PIsohbach Brewing 

0 . V St. Louis (Mo. Ap.) 95 S.W. (2) 335; Owen y Main, 92 Neb. 258 138 

V I®/; ? N.E. 713; State v Earnhardt, 170 

Marietta Woolen Factory, 1 
/•i! banking Bd„ 118 Tex. 1G8, 11 S.W. 

n 05, 12 S.W. (2) 954; Martz v Rockingham County, 111 Va. 445, 69 S.E. 

^ ^2) 862; Ex parte Rowe. 4 Ala. 

p. 254 59 So, 69; Petitions of Warrington (Del,) 179 Atl, 505; Glencoe y 

T Hawklnson, 192 Iowa 1259, 183 
■ ■ 5, 33 A.LR. 1433; Phillips v Baltimore, 110 Md. 431, 72 Atl. 902; 

State y Sanderson, 280 Mo. 258, 217 S.W. 60; Chartz v Cardelll, (Neb.) 291 
Textile Corn, v Am. Federation of Silk Workers, 116 
w V (N.r,R.A,); Jacobus y Colgate, 217 

Of t' Earnhardt, 170 N.C. 725, 86 S.E, 960; Hall y 

msU 0 T Strong, 117 Tex. 263, 1 S.W. 

{^) ii72, 3 S.W. (2) 425. 
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souable/’^'' absurd,^” miscbievons/’^^ or contrary to the public iuter- 
est.i’® That construction should be accepted which will make the 
statute effectiye and productive of the most good, as it is presumed 
that these results were intended by the legislature.^'* In order to 
carry out the legislative intent, it is therefore apparent that the 
statute should be given a rational, logical and sensible interpreta- 


170 In re Blaylock. 31 Fed. (2) 612; Erwin v State (C.C.A.-Ala.) 80 Fed. 
(2) 432; Hammons v Waite, 30 Ariz. 392, 247 Pac. 799; Karoly v Indust. 
Comm., 65 Colo. 239, 176 Pac. 284; Galpin v Chicago, 249 III. 554, 94 N.E. 
961; Story County v Hansen, 178 Iowa 452, 169 N.W. 1000; Boyd v Coleman, 
146 Miss. 449, 111 So. 600; Eassen y Monckton, 308 Mo. 641, 274 S.W. 404; 
People v Hennessy, 205 N.Y. 301, 98 N.E. 516; Henderson v Prudden, 180 
N.C. 493, 105 S.E. 7; Hill v Micham, 116 Ohio 549, 157 N.E. 13; Walton v 
Donnelly, 83 Okla. 233, 201 Pac. 367; State v Prear, 144 Wis. 58, 128 N.W. 
1061. 

171 In re Blaylock, 31 Fed. (2) 612; Flowers v U.S. (C.C.A.-Neb) 83 Fed. 
(2) 78; State v Birmingham Waterworks Co. 185 Ala. 388, 64 So. 23; Mc¬ 
Bride V Kerby, 32 ArIz. 515, 260 Pae. 435; Standard Oil Co. v Brodie, 153 
Ark. 114, 239 S.W. 753; Miami v Romfh, 66 Fla. 280, 63 So. 440; Foutoh V 
2empel, 332 III. 192, 163 N.E. 546; Brownlee v Princeton, 198 Ind. 148, 152 
N.E. 828; Quinn v First National Bank, 300 Iowa 1384, 206 N.W. 271; 
Petroleum Exploration v Superior Oil Corp., 323 Ky. 635, 24 SW, (2) 259; 
OroBbeck v Detroit U. R. Co., 210 Mich. 227, 177 N.W. 726; State v Lee, 319 
Mo. 976, 5 S.W. (2) 83; Logan v Carnahan, 66 Neb. 685, 92 N.W. 984, 95 
N.W. 812; Glover v Baker, 76 N.H. 393, 83 Atl. 916; State v Llewellyn, 23 
N.M. 43, 167 Pac. 414; In re Rouss, 221 N.Y. 81, 116 N,B 782; State v Hay, 
132 Ore. 223, 283 Pac. 763; Settlemoyer v Pennsylvania R. Co., 29 Pa. 
Dlst. 156. 

172 In re Miner (D C.-Ill.) 9 Fed. Sup 1. 

173 Ex parte Haines, 195 Calif. 605, 234 Pac, 883; Comley v Bd. of Pur¬ 
chase, 111 Conn. 147, 149 Atl. 410; State v Southern Pac, R. Co., 34 N.M. 
306, 281 Pac. 29; Nye v Board of Comrs. (N.M.) 9 Pac. (2) 1023; People V 
Title Guarantee Co., 227 N.Y. 366, 125 NE. 666; Stern v Fargo, 18 N.D. 
289, 122 S.W. 403; Albemarle County Immigration Soc v Common, 103 Va. 
46, 48 S.E, 509. 

174 Collins V New Hampshire, 171 U.S. 30, 18 S.Ct. 768, 43 LEd 60; Duke 
Power Co. v South Carolina Tax Comm. (C.C.A-S.C.) 81 Fed. (2) 513; 
People V Admire, 39 III, 251; In re King’s Estate, 105 Iowa 320, 75 N.W. 187; 
State V Canadian Pac. R. Co., 100 Me. 202, 60 Atl 901; Phillips v City of 
Baltimore, 110 Md. 431, 72 Atl. 902; Reynolds v Enterprise Transp. Co., 
198 Mass. 590, 85 N.E. 110; Chouteau v Mo. Pac. R. Co, 122 Mo. 375, 22 S.W. 
458; Nance v Southeim E. Co„ 149 N.C. 366, 63 S.E. 116, State v Audette, 81 
Vt. 400, 70 Atl. 833. Also see Haworth v Chapman (Fla.) 152 So. 663, that 
there is a strong presumption against absurdity. 
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Any construction should he avoided, if i^ossible, as con¬ 
trary to the intent of tlie law-makers, that produces any effect at a 
variance with the eoinnionly recognized concepts of what is right, 
just and ethical. 

International Railway Company v United State.?,reveals the 
applicability of the principle herein discussed: 

“There are fewer surer tests in statutory eoiistrnctimi than 
to observe whether the interpretation contended for exposes the 
statute itself to ridicule; and to find in this act a requirement 
that all the numerous trolleys daily operating singly from one 
village to another, and crossing state lines in so doing, must 
carry useless automatic couplers, is absurdity itself, and the 
argument must go to this extent.” 

Once the purpose of a statute has been ascertained,^'" the 
effect of an asserted construetiou should shed considerable light 
upon the proper construction. After all, it is tlic effect of legisla¬ 
tion that determines how well it meets tlie basic requirement of all 
legislation and reveals the ultimate legislative intent—the just pro¬ 
tection of the rights and liberties of men Even where a statute is 
not ambiguous, within the common use of the word in the construc¬ 
tion of statutes, the effect should tend to affirm the apparent mean¬ 
ing, if such effect is reasonable, logical and fair. Whenever a 
statute produces absurd, illogical and inequitable results, the ques¬ 
tion should immediately be asked; is this the legislative intent? 
But, of course, behind the rule that the statute’s effect should be 
cniisiJered, stands the assumption that tlie legislature is conscien¬ 
tious and always acts with the best of motives. Without this 
assumption, the effect of a statute has very little to commend itself 
to the consideration of the court as an aid in the ascertainment of 
the legislative intent. 


1-Baxter v McGee (C.C.A-Ark.) 82 Fed. (2) 695; Wiseman v Arkansas 
Wholesale Groc. Assn (Ark.) 90 SW. (2) 987; Wooten v Oklahoma Tax 
Comm. (Ckla.) 40 Fac. (2) 672, People ex rel Wood y Laeombe, 99 N.Y. 43, 
especially, Church of Holy Trinity v U.S„ 143 U.S. 
57 13 S.Ct. 511, 36 L Ed. 226, where the plaintiff entered into a contract 
with an alien to come to the United States and serve as its pastor, and 

I and the court 

held that this contract did not fall within tlie statute malang it unlawful 

to assist or encourage the migration of any alien, since a contrary con- 
struction would not be a sensible one. 

3'6 238 Fed. 317, 321. 

i‘iPor discussion ot the legislative purpose, see §161, supra 
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§ 178. The Spirit and Reason of the Law,—Clo.sel 7 related to 
the rule which permits the court to consider the effect of tlie statute, 
is the rule which allows consideration of the .spirit and reason of the 
law.i'® The effect of a suf^eested eoiLstrnction indicate.?, as we 
.shall see later, whether it is in accord wdih the actual intent of the 
legislature Actually, there .seems to be liiit little distinction be¬ 
tween the spirit and reason of the law and the law’s purpose, or 
.scope While the purpose of a statute is the reason for its eiiact- 
iiieiit, the .spirit or reason of the law i,s, perhaps strictly speaking, 
more closely connected to the legislative intention. 


wsMendlea v Danish, 74 N.J.L. 333, 65 Atl. 888; Clare v State, 68 Ind. 
17. For discussion ot the legislative purpose, see § 161, supra 

179 "The most universal and effectual way of discovering tlie tiue mean¬ 
ing of a law, when the words are dubious. Is by CDn.sid6nng the reason and 
spirit of it, or the cause which moved the legislator to enact it An in¬ 
stance of this is given in a case put by Cicero. There was a law that those 
who, in a storm, forsook the ship should forfeit all property therein, and 
that the ship and lading should belong entirely to those who stayed in II. 
In a dangerous tempest, all the mariners forsook the ship, except only one 
sick passenger, who, by reason of his disease, was unable to get out and 
escape. By chance the ship came safe to port. The sick man kept pos¬ 
session, and claimed the benefit of the law. Now here all the learned 
agree that the sick man is not within the reason of the law; for the 
reason of making it was to give encouragement to such as would venture 
their lives to save the vessel; but this is a merit which he could never 
pretend to who neither stayed in the ship on that account nor contributed 
anything to its preservation,” 1 Bl. Comm. 61. 'Tt has been said that the 
letter of the law is its body; the spirit, the soul; and the construction of 
the former should never he so rigid and technical as to destroy the latter.” 
Dyer y Dyer, 312 N.C. 620, 194 S.E. 278. " 'All acts are to he taken by reason¬ 
able construction; and in doubtful cases, judges may enlarge or restrain 
the construction . . . according to the sense of the lawmakers.' For many 
times, things which are within the words of statutes, are not within the 
purview of them. Beneficial statutes, therefore, have always been talcen 
and expounded by equity; ultra the strict letter, but not, it is well and 
wisely said, contra the letter. In the language of Lord Bacon, before cited, 
words in a statute may be taken to a foreign, but never to an unreasonable 
or repugnant intent. 'A person ought not to think, if he have the letter on 
his side that he hath the law, in all cases,’ says the ancient Ploivden, 
‘words are only verberations of the air.' ‘No statute shall be interpreted so 
as to be inconvenient and against reason.' ‘Words of a statute ought not 
to be expounded to destroy natural justice'.” Dwarris (Potter) on Statutes, 
p. 237. 
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Since the intention of the legislature constitutes the law of 
its enactments/®'* it is the intention rather than the literal meaning 
of the statute which controls/*^ or, as is generally said, the spirit 
of the statute null prevail over the strict letter.Consequently, 
cases which do not come within the strict letter of the statute, if 


ISO Supra, § 159. 

181 Thus, "beyond the seas” means "out of the state" Cruger v Cruger 
(N.Y.) 5 Barb. 225. Also see People v Stratton, 335 III. 455, 167 N.E. 31 
Oliphant t Hawkinson, 192 Iowa 1259, 183 NW. 805, 33 A.L.R. 1433; in re 
McDonald, 233 N.Y.S, 36S, 225 Apl. Div. 403; Wheelock v Haskell, 98 Vt. 47, 
124 Atl. 713; White v U.S., 22 Fed.Supp. 821. 

132Barrett v Van Pelt, 268 U.S. 85, 45 S-Ct. 437, 69 L.Ed. 857; Piedmont 
& N. R. Co. V U S., 30 Fed. (2) 421; Jefferson County v Hawkins (Ala.) 168 
So. 443; Standard Oil Co. v Brodie, 153 Ark. 114, 239 S.W. 753; Ex parte 
Haines, 195 Calif. 605, 234 Pac. 883; Walsh v People, 72 Colo. 406, 211 Pac 
646, Stamford v Stamford, 107 Conn. 596, 141 Atl. 891, Payne v 'payne, 82 
Fla. 219, 89 So. 538; Erwin v Moor, 15 Ga. 361; State v Armstrong, 38 Idaho 
493, 225 Pao. 491, 33 A.L.R. 835; People v McEldowney, 308 III. 575, 140 NB 
12; Cyrus v State, 195 Ind. 346, 145 N.E. 497, Sexton v Sexton, 129 ’lowa 482, 
105 N.W. 314; Baker v Common., 181 Ky. 437, 205 S.W. 399, Ardry V Ardry’ 
16 La. 264; Stewart v SmaU, 119 Me. 269, 110 Atl. 683; Crouse v State, 130 
Md. 364, 100 Atl. 361; Somerset v Dighton, 12 Mass. 883; Stamhaugh Town¬ 
ship v Iron County Treas., 153 Mich. 104, 116 N.W. 569, Winters v Duluth, 
82 Minn. 127, 84 N.W. 788; St. Louis v Christian Bros. College, 257 Mo. Sil, 
165 SW. 1057; Hevelone y Beatrice, 120 Neb. 648, 234 N.W. 791; Ex parte 
Prosole, 32 Nev. 378, 108 Pac, 630, Glover y Baker, 76 N.H 393 S3 Atl 
916; McCarthy y Walter (N.J.) 152 Atl. 175; Ex parte DeVore, 18 N.M. 246,’ 
136 Pac. 47, Brustein v New Amsterdam Caa Co., 255 N Y 137 174 ne' 
304. Hagood v Doughtou, 195 N.C. 811, 143 SE 625; Power v Hamilton, '22 
N.D. 177, 132 N.W. 664, Common y Blackman, 82 Pa. Sup. 362; Carter V 
arnes, 87 SE. 102, 68 S.E. 1054; Brookings County v Murphy, 23 S D 311 
121 N.W, 793; Peay y Graham, 162 Tenn. 153. 35 S.W. (2) 568; Edwards v 
Morton, 92 Tex. 152, 46 S.W, 792, State v Eranklln, 63 Utah 442, 226 Pac 
6 4; In re Howard, 80 Vt. 489, 68 Atl. 513; Slate y Harden, 62 W.Va. 313 
S.E. 715, 63 S.E. 394; State v Smith, 184 Wis. 309, 199 N.W. 954. The 
text IS Illustrated in Erammall v Lorore, 105 Vt. 352, 165 Atl. 916, where 
he phrase "sent by the plaintiff to the defendant" in a statute requiring 
e plamtiff to send a copy of the process to a non-resident defendant in 

To tharpStitrn T' defendant’s attorney, 

letter of the stltr P™cess, since the strict 

the statute must give way to the reason and spirit of the law. 



§178 


Construction of Statutes—Generally 


291 


■within the spirit, will fall within the scope of the statute,^®® and 
eases within the letter of the statute, if without its spirit, ayIU not 
come Avithin its operation.^^'* But this principle is not applicable if 
the statute is clear and unambigTious,^®" so that there is no doubt 
concerning’ the legislative intent. Numerous factors may, however, 
raise such a clouht. It may he raised where a literal meaning leads 
to absurdity, contradiction, or any other effect which is contrary 

183New York v Davis, 7 Fed. (2) 566; Plaster v Rigney, 97 Fed. 12, 38 
C.C.A. 25; Luccliesi v State Board of Equalization (Calif. Ap) 31 Fac. (2) 
SCO; People v Stratton, 335 III. 455, 167 N.E. 31; Hyland v Rochelle, 179 Ind. 
671, 100 N.E. 842; Olipliant v Hawkinson, 192 Iowa 1259, 183 N.W. 805, 33 
A.L.R 1433; Brackett v Chamberlain, 115 Me. 335, 98 Atl. 933, Whitney v 
Whitney, 14 Mass. SS; State ex rel Hammer v Wiggins, 208 Mo. 622, 106 
S.W. 1005; State v Long, 43 Mont. 401, 117 Pac. 104; Glover v Baker, 76 
N.H. 393. 83 Atl. 916; Btz v Wemmann, 106 N.J. Eq. 209; Glynn v Pruden¬ 
tial Ins. Co.. 207 N.Y. 315, 100 NE. 794; Bro-wn v Miller, 89 Okla. 287, 215 
Pao. 748; State v Policy, 30 S.D. 528. 139 N.W. 118; Eastern Texas Elec. 
Co. V Woods (Tex. Civ. Ap.) 230 S.W. 498; Caledonia v Kent, 86 Vt. 151, 84 
Atl. 26, Hasson v City of Chester (W.Va.) 67 S.B. 731; Nicholson v Kll- 
bury, 80 Wash. SOO, 141 Pao. 1043. And note the application of this rule 
in Horneman v Brown, 286 Mass. 65, 190 N.E. 735, where the word "witness” 
was held to include a party to the action, under an evidence statute. 

iHAIii re Ei Torlo, 8 Fed. (2) 279, Birmingham v So. Express Co., 164 
Ala. 529, 51 So. 159; Jetferies v State, 102 Ark. 679, 144 S.W. 514, National 
Surety Co. v Schafer, 57 Colo. 56, 140 Pac. 199; People v McEldowney, 308 
III. 576, 140 N.E. 12; Ramsey v Yount, 68 Ind. Ap, 378, 120 N.E. 618; 
Oliphaut V Hawkinson, 192 Iowa 1259, 183 N.W. 805, 33 A.L.R. 1433; Com¬ 
stock’s Case, 129 Me. 467, 152 Atl 618; Attorney General v Gates, 80 N.H. 
280, 116 Atl. 443; Riggs v Palmer, 115 N.Y. 506, 22 N.E. 188, 5 LR.A. 340; 
Power V Hamilton, 22 N.D. 177, 132 N.W. 664; Brown v Miller, 89 Okla. 
287, 216 Pac. 748; State v Polley, 30 S.D. 528, 139 N.W. IIS. "A strict and 
literal interpretation is not always to be adhered to, and AVhere the case 
is brought within tbe Intention of the makers of the statute, it is within 
the statute, although by a tccbnical interpretation it is not within tbe 
letter, It is the spirit and purpose of a statute which are to be regarded 
in its interpretation; and if these find fair expression in the statute, it 
should be so construed as to carry out tbe legislative Intent, even though 
such construction is contrary to the literal meauing of some provisions of 
the statute” People ex rel Wood v LaCombe, 99 N.Y. 43, 1 N.B. 599. This 
is especially true where the legislature has expressed itself in teiins of 
general import. People v McDonald, 3 N.Y.S (2) 784, 1G7 Misc. G70. 

IBB Gooden v Police Jury, 122 La. 756, 48 So, 196, State ex rel Liggett & 
Meyers v Gehner, 316 Mo. 1075, 292 SW. 1028; State v Highway Comm., 82 
Mont. 382, 267 Pac. 499; Siren v State, 78 Neb. 778, 111 N.W. 798; State v 
Earnhardt, 170 N.C. 725, 86 S.E. 960; Savilie v Virginia R. Co., 114 Va. 44, 
76 S.E. 954. 
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to the legitimate objects of legislation As a result, the court may 
consider the spirit and reason of a statute where a literal meaning 
would lead to absurdity^'’'' contradiction,^*^ injustice,^** nr would 
defeat the clear purpose of the law-niakersd*” It may also be used 
where the statute is inaccurate in the use of words or phrases,or 
contains provisions inserted uuintentionallyd"^ Even words may 


laoU.S. T Katz, 271 U.S. 351, 16 S.Ct. 513, 70 L.Etl 986; U.S v Cliase 
Securities Corp., 21 Fed. (2) 500; McGrath v Kaelin, 66 Calif. Ap, 11, 225 
Pac. 34; Newton’s Appeal, 84 Conn. 234, 79 Atl. 742; State v Sullivan, 9,5 
Fla. 191, HE So. 255; Mitchell v Lowden, 288 III. 327. 123 N.E. 566, Wood- 
ring V McCaslin, 182 Ind, 134, 104 N.E. 759; Trainer v Kossuth County, 199 
Iowa 56, 201 Nw. 66; Commou. v Penley, 189 Ky. 480, 225 S.W 154; State v 
Joseph, 143 La. 428, 78 So. 663; Edberg v Johnson, 149 Minn, 395, 184 N.W. 
12; Robertson v Texas Oil Corp., 141 Miss. 356, 106 So. 449; In re Hapman's 
Estate, 102 Neb. 550, 167 N.W, 792; State v Clark, 29 N.J.L. 96; Ex parte 
DeVore, 18 N.M. 246, 136 Pao. 47; Giimshaw v Gnucli, 240 N.Y.S. 199, 136 
Mlsc. 443; State v Barnsdale, 181 N.C. 621, 107 S.E. 505; Grove v Haskell, 
31 Okla. 77, 116 Pac. 805; State v Gates, 104 Ore, 112, 206 Pao, 863, In re 
Foster, 243 Pa. 92, 89 Atl. 819; Carter v Barnes, 87 S.C. 102, 68 S E 1054, 
Kirk V Merely, 60 Tex. Civ. Ap. 53, 127 S.W. 1109, Buzzard v Common., 134 
Va. 641, 114 S.E. 661; Click v Click, 98 W.Va. 419, 127 S.E. 194, Welbevg v 
Kellogg, 188 Wis, 97, 205 N,W. 896. And note Croolcs v Harrelson, 282 U S. 
55, 51 S.Ct. 49, 75 L.Ed. 156, that there must be gross absurdity which shocks 
the general moral or common sense 

isrU.S, V Baltimore Poet No, 2 Fed. (2) 761; Woodring v McCasliii, 182 
Ind. 134, 104 N.E. 759; Common v Vanmeter, 187 Ky. 807, 221 S.W 211; 
State T So. Pac Go,, 34 N.M. 306, 281 Pac. 29. 

issNewton's Appeal, 84 Conn. 234, 79 Atl. 742; Woodring v McCaslin, 
182 Ind. 134, 104 N.E. 759; Baker v Common., 181 Ky. 437, 205 S.W. 399 ; 
Carbngal'a Succ., 154 La. 1060, 98 So. 666, 30 A L.R. 1231, Stewart v Small’ 
119 Me. 269, 110 Atl 683; Rutter v Carothers, 223 Mo. 631, 122 S.W 1056, 
State V Grimes, 98 Neb. 762, 151 N.W 544; Carter v Whitcomb, 74 N.H. 482, 
69 Atl. 779; State v Bell, 181 N.C. 701, 115 S.E, 190, Power v Hamilton, 22 
N.D. 177, 132 N.W. 664; Leslie v Griffin, (Tex Civ, Ap ) 23 S. W. (2) 535, 
rev. 25 S.W. (2) 820; Click v Click, 98 W.Va. 119, 127 S.E. 194. 

1S9 Harper v Victor, 212 Fed. 903, 129 C C.A, 423; Harriiigtou v State, 
200 Ala. 480, 76 So. 422; Payne v Payne, 82 Fla. 219, 89 So 538; Clark v 
Murray, 141 Kan. 533, 41 Pac. (2) 1042, Lewis v Cveasey Corp,, 198 Ky. 409, 
248 S.W. 1046; Houghton v Yocum, 40 Wyo. 57, 274 Pac. LI) 

199 See State v Bartholomew, 176 Ind. 182, 95 N,E 417. 

191 Pond V Maddox, 38 Calif. 572. 



§178 CoNSTRTjcTioN OF Statutes—Generaluy 295 

l)e modified, chaiiged, rejected, or transposed by virtue of tlie iippii- 
eiitioii of this prineiple,^®- 

As will become apparent in the succeeding section,there is 
not a great deal of difference between the principle which permits 
the spirit and reason to control the construction of a statute and 
the doctrine of equitable eonstrnction. In fact, the same residt is, 
and can be achieved through the use of either of the two. The 
objections to the doctrine of equitable construction are equally 
applicable to the spirit and reason of the statute. 

Naturally, the danger attendant upon the application of tlie 
rule which permits the spirit and reason to control, arises from 
a probable invasion of the legislative field or fnuctiou. But a 
proper application of the rule docs not substitute the will of the 
court for that of the legislature. Frequently, words of general 
meaning are used in a statute, words broad enough to include the 
act in question, and yet a consideration of the whole legislation, or 
of the circumstances surrounding its enactment, or of the absurd 
results which follow from giving such broad meaning to the words, 
makes it unreasonable lo believe that the legislature intended to 
include the particular act.*’’'^ Similarly, words may be narrow 
enough to exclude a certain act, yet were used by the law-makers 
with the intent to include the act. Unless this latent legislative 
intent is made effective through use of the principle that a statute 
should be construed according to its spirit and reason, or some 

102 11.8. T So. Fac. Co., 230 Fed. 270; Graves v McConnell, 162 Ark. 167, 
257 SW. 1041; Milan v Davis, 97 Fla. 916, 123 So. 668; Smallwood v Jeter, 
42 Idaho 169, 244 Pac. 149; People v Patten, 338 III. 385, 170 N.E. 280: 
Cyrus V State, 195 Ind. 346, 145 N.E. 497; Olipliant v Hawkinson, 192 Iowa 
1259, 182 N.W. 805, 33 ALR. 1433; Common, v Fenley, 189 Ky. 480, 225 
S.W. 154; Wray v Kelly, 98 Miss. 172, 53 So. 492; City of St. Louis v Murta, 
283 Mo. 77, 222 S.W, 430; State v Dist. Ct, 83 Mont. 400, 272 Pac, 525; Ex 
parte DeVore, IS N.M. 24S, 136 Pac. 47; Archer v Equit. Life Assnr. Soc,, 
218 N.Y. 18, 112 NE, 433, Bristol v Bank. 21 S.W. (2) 620, 159 Tenn. 
647; Morton Salt Co. v Wells (Tex. Civ Ap.) 35 S.W. (2) 454; State v 
Gregory (Wis.) 232 N.W. 646. "All statutes must be construed as to give 
effect to the evident intention of the legislature; and to prevent incon¬ 
sistency, unreasonableness or unconstitutiouality, it is permissible to ignore 
the mere letter of the statute and even to disregard or to supply woids 
obviously inserted or omitted by mistake" In le Stockwell, 206 N.Y.S. 
834, 210, Ap. Div. 753 

I'JS See § 179, infra. 

194 Holy Trinity Church v TJ.S., 1-13 U.S. 457, 12 S.Ct. 511, 56 L.Ed. 226. 
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similar principle, there is far more danger that the intent of the 
legislature will thercbj’ be defeated, than it is through the applica- 
tmu of the rule by a court fully cognizant of the limitations of its 
powers. 


§ 170. Equitable Construction.'^^—At one time the doctrine of 
('(luitable con.structioii was applied by the courts,but as such it 
has now been generally abaudoued.'®' By virtue of this doctrine, 
the letter of the law might be disregarded and its provisions ex¬ 
tended to eases whieh were within the same mischief which the law 
undertook to remedy, even though they were not expressly included, 
or case-s might be excepted from the statute, although covered hy 
its terms, where they were not fairly included, on considerations of 
justice and reason, As is apparent from this definition, and accord¬ 
ing to Lord Coke, equitable construction may generally be divided 
into two lands—expansive and contractive.'®® By virtue of tlie 
former, a case not within the terms of the statute but within ibs 
liurpnse. was included in the statute.'™ Though application of the 
latter, a case was excepted from the operation of the statute, even 
though it was covered by the express terms, by considering the case 
outside the purpo,se of the statute.®™ No detailed discussion is re¬ 
quired to show the danger accompanying the application of the 
(loetnne of equitable eoiiistructioii. An oiicroacliment on the legis- 


IBB For history of this doctrine, see Maxwell, Interp. (2na Ed.) 310, 


iMStrawbridge 7 Mann, 17 Ga. 454, Hoguet v Wallace, 28 N.J.L, SaS’ 
Simonton t Barrel! (N.Y.l 2 Wend , 

arni^jh ^ ® recent case apparently 

applying this principle, see Dinkin, et al v Cornish, 41 Fed. (2) 766 Also 
see infra, § 238. ^ 


Wd'^sovtui?' ^ Carman, 5 

62l' lOs’sw^ii^ ^ Strawbridge, 209 Mo. 

621, 108 S.W. 641, Tompkins v First Nat. Bank, 18 N.Y.S, 234; Encking v 

SS 7 f^ 1 S6. Also 

“. mil,«• 


M Strawbridge y Mann, 17 Ga, 454; Hoguet y Wallace, 28 N.J.L. 523. 

5 LKaS.^ ^ ^ 22 N.E. ISS, 
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lature is apt to occiuv^®^ And the beneficial results that were 
attainable under this doctrine are now obtained liy the courts 
largely through the use o£ other principles or rules of ooiistruc- 
tion^os 

All excellent relatiTely recent application of the doctrine of 
equitable construetioii will be found in Riggs t Palmer (115 N.Y 
506, 22 N.E. 188, 5 L.R A. 340) where a murderer was not permitted 
to inherit from his victim, although the statutes regulating the 
making, proof and effect of wills, and the devolution of property, 
if literally construed, would give the property to him, In limiting 
the statute pertaining to the devolution of property the court thus 
laid down the rule; 

“ . , , . and it is said in Bacon: 

" 'by an equitable construction, a ease not within the letter 
of the statute is sometimes holclen to be within the meaning, 
because it is within the mischief for which ru remedy is pro¬ 
vided. The reason for such construction is that the law-makers 

201 "The extent to which this equitable power of the courts was ciaimed 
to prevail over the words of the law is shown by the broad statement, 
made chiefly in reference to the construction of the more ancient statutes, 
which laid down general rules in the fewest words, that 'judges hare power 
over statute laws, to mould them to the truest and best use, according 
to reason and best conyenience,’ wblch, of course, ivould be nothing less 
than a direct usurpation by the courts of the powers as well as the dis¬ 
cretion of the legislature.” Black—^Interp. Laws, p. 58 (2nd Ed.). See 
also Monson v Chester, 22 Pick. (Mass.) 385; State v Woodside, 112 Mo. 
Ap. 451, 87 S.W. 8. "Courts of equity can no more disregard statutory and 
constitutional requirements and provisions than can courts of law ” Eambo 

V First Nat, Bank, 88 Kan. 257, 128 Pac. 182. 

203 Dinkins v Cornish, 41 Fed, (2) 766; Shellenberger v Ransom, 31 Neb. 
61, 47 NW. 700, 10 L.R.A, 810, 41 Neh. 631, 69 N.W. 935, 25 L.R,A, 564; Riggs 

V Palmer, 115 N.Y. 506, 22 NE 188, 5 LR.A. 340; Tompkins v First Nat. 
Bank, 18 N.Y. Supp. 234, Encliiiig v Simmons, 28 Wis. 272 And see State 

V O’Neil, 147 Iowa 513, 126 N.W 454. "Before theie ivas any separate equity 
jurisdiction, and when the term equity was used as a nieie synonym of 
equality and justice, the courls Interpreted statutes with a view to theli 
equity, and not merely in accordance ivith their strict terms; so that the 
case might be within the equity of a statute, although not expressly 
covered by it, and, vice versa, the statute might be held not applicable in 
Its equity, although its strict terms covered the case. The term 'equity of 
a statute' has fallen in disuse since the establishment of a system of equity 
jurisprudence, but the courts have not ceased m either branch of their 
jurisdiction to give consideration to the general purpose of the law makeis 
as furnishing a guide to interpretation” 
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could not set down eYery ease in exioress terms. In ordei' to 
form a rig^lit judgment wliether a ease be witliin the equity of 
a statute, it is a good way to suppose the law-maker present 
and that you have asked him this question, did you intend to 
comprehend this ease? Then you must give yourself such 
answer as you imagine he, being an upright and reasoiialde man, 
would have given. If this be that he did mean to comprehend 
it, you may safely hold the ease to be within the equity of the 
statute; for while you do no more than he would have done 
you do .not act eontraiT- to the statute, but in conformity 
thereto.' In some eases the letter of a legislative act is 
^strained by an equitable eonstruetion; in others it is enlarged; 
in others the construction is contrary to tlie letter.” 

From this it is easily seen that tlie courts still follow the same 
process in the interpretation of statutes, although they may gener¬ 
ally disapprove the doctrine of equitable construction. This is 
apparent when one considers the action of the court when it sub¬ 
jects a statute to a strict or liberal construction, or when it excepts 
or includes a particular case by construiug the law with reference 
to its purpose, spirit, reason, and the like. It would, therefore, 
seem that the doctrine of equitable construction is no more suscepti¬ 
ble to fatal critiensm than many of the other rules or principles of 
construction. Even though liy name the doctrine may be refused 
application, actually it is still used. 


The fact that the courts achieve the same results tlirough the 
use of other principles of construction,=»» evidences that the doctrine 
ot equitable construction is founded upon something which is real 
The doctrine, and those principles which the courts use to attain 
t le^ same results, may be justified by simply recognizing that the 
legislature, if it performs its function properly, has as its ultimate 
mteut the enactraeiil of laws founded ou recognized concepts of 
justice, common sense and rea.soii-all of which operate to control 


aJ'JT Of me law 

’39 "In law^'in Statutes, p, 

-39. In lau, all eases cannot be foreseen or expressed; the obiect of In 

eficiency, by a recurrence to natural principles of justice. It Is the same 

C"a"e oThef'' ^he prescribed rulS, 

POuaLTstaint interpretation relating to this subject of ex- 

founderf ^ equity, deseiving of notice, though such doctrines, 

de end ^®hines upon principle or adjudged cases, Eoinetimcs also 
depend upon mere dicta, or very questionable authonties,” 
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the legislature in the performance of its law-making function. These 
concepts are those adhered to by the people of tlie state, ('ivilized 
society is founded upon certain standards of ethical conduct. The 
people have rather definite ideas of what is just and proper, and 
laws must, in a democracy, harmonize with the general aims and 
.standards of the people. It must be assumed that the law-makers, 
who represent the people, enact all laws in the light of what tlie 
people believe is honest, fair and equitable and in harmony Avith the 
public Avelfare. In other words, the entire legislative process is 
influenced by considerations of justice and reason. Justice and rea¬ 
son constitute the great general legislative intent in every piece of 
legislation Consequently, ivhcre the statute or a suggested con¬ 
struction operates harshly, ridiculously, or in any other luaiiuer 
contrary to prevailing conceptions of justice aud reason, in most 
instances, it would seem that the apparent, or suggested meaning 
of the statute, was not the one intended by the law-makers. In 
the absence of some other indication that the harsh or ridiculous 
effect wa.s actually intended by the legislature, in addition to the 
apparent or suggested meaning, there is little reason to believe that 
it represents the legislative intent. 

If the basic legislative intent is to promote or adwince the 
people’s standards of justice and propriety, then it is sm'cly proper 
for the courts to be concerned avith such intent. All laws should, 
as a result, he construed with reference to this intent On this 
basis, the application of the doctrine of equitable coiistrnetioii, be 
it known by that name or some other, may be sustained, 

Of course, as we harm already suggested, there is danger that 
tlie court may mould the laiv to its own notion of justice and pro¬ 
priety or disregard its positirm mandates, on considerations of hard- 
sliip or inconvenience. Obviously, there may be some difficulty in 
ascertaining the standard of justice and propriety back of the 
legislative act. And occasionally the legislature may intend to 
enact a law which as intended operates inequitably or har.slily. It 
is not necessarily easy to distinguish such instances from those 
where the legislative intention, even though not expressed, actually 
is intended to promote justice. 

Perhajjs tlie courts should take a middle ground If the .stat¬ 
ute violates standards of justice aud propriety concerning Avliicli 
men agree generally, such a construction should not prevail Siiii- 
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ilai'Iy, if the coiistruetion is absurd, ridiculous, or viciously unjust, 
it should not be accepted. In those cases, where the effect is not 
necessarily contrary to our eouimon concepts of right and reason, it 
may he desirable that something else indicate that the asserted con¬ 
struction does not represent the legislative intent in addition to the 
undesirable result, before the court departs from the literal mean¬ 
ing of the language of the legislature. 

§ 180. Who May Exercise the Power of Construction—In Gen- 
eral.—Normally, the power to interpret statutes is a judicial func¬ 
tion,^"* and does not fall within the province of the legislature^"" 
On the other hand, the executive department of government is fre- 
auently called upon to interpret statutes long before they appear 
in court for judicial construction. While the interpretation placed 
upon a statute by the executive department is not absolutely Ihnd- 
ing upon the courts, as we shall hereafter see, it is entitled to great 
weight and is often accepted by the judiciary.^^"" 

The legislature has by means of declaratory and expository acts 
attempted to direct the courts as to the construction to he placed 
upon its enactments.^"^ The question at once arises whether this 
constitutes an exercise of the judicial function,As a general 
rule, declaratory or expository statutes are invalid if they have a 
retroactive effect,^"® and especially if they operate so as to eliange 
an interpretation of existing law as made by the courts,®*" or to 


20t Ogden V Blackledge, 2 Cranch. (U.S.) 272, 2 L.Ed. 278 Also see 
513, supra. 

205People V Kipley, 171 111, 44, 49 N.E. 229, 41 L.R.A. 775; Russell y 
Ledsam, 153 Eng. Rep. 604, 

20S See Infra, §219, 

See § 208, infra, for further discussion of such acta Also see Chapter 
XXXI, § § 367-431, infra. 

208 See Freund, Interpretation of Statutes (1917) 65 Pa. L.Hev. 207. 

Blackledge, 2 Cranch (U.S.) 272, 2 L,Bd. 276; People v 
pey, 1 III, 44, 49 N.E 229, 41 L.R.A. 775; Trask y Green, 9 Mich. 368; 

0 ? ' ^ Council, 167 Mo. 

471, 67 S.W. 252; People y N.Y., 16 N.Y. 424; Houston y Bogle, 32 N.C. 496, 

state y Harden, 62 W.Va. 

313, 58 S.E. 715, 60 S.E. 394. 

16 Utah 

2, 49 Pac, 829, Martin v S. Salem Land Co.. 94 Va. 28, 26 S.E. 591, 
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destroy or impair pre-existing or .vested riglits."!^ Such aet.s, if 
not retroactive in operation, are permissible.^^^ And even tlumgli 
an act is void retrospectively, it may be valid, according to some 
authorities, so far as future cases are eoncerned.^^^ Other authori¬ 
ties adhere to the view that the legislature cannot hind the courts 
to a particular construction of an existing law, unless the declara¬ 
tory act amounts to an amendment, even though the declaratory act 
is confined solely to prospective operation.-** The latter view would 
seem more consonant with the real nature of judicial power and 
hence to be preferred.®*® 

211 Virginia Coupon Cases, 25 Fed. 647, State v Sohlenker, 112 Iowa 642, 
84 N.W. 698; James v Rowland, 52 Md. 462; Kern v Sup Council, 167 Mo. 
471, 67 S.W. 252; Weiaberg v Weisberg, 98 N.Y.S. 260, 112 Ap. Div. 231; 
Common, v Warwick, 172 Pa. 140, 33 Atl. 373 

2i3McCleary v Babcock, 169 Ind. 228, 82 N.B. 453; State ex rel Trustees, 
37 Ohio St. 275. And see also McLeod v Burroughs, 9 Ga. 213. 

213 McNicliols V U.S. Mercantile Reporting Agency, 74 Mo. 457; The 
Schooner Aurora Borealis v Dobble, 17 Ohio 124, Lambertson y Hogau, 2 
Pa. 22. 

214 State y Parsons, 206 Iowa 390, 220 N.W. 328; Lincoln Building & 
Loan Assoc, v Graham, 7 Neb. 173. 

21 B "The legislature does hare powei to prescribe legal definitions of 
Its own language, and it may be conceded that when a legislative act 
embodies a definition, it is binding on the courts. However, the legislature 
lias no power to direct the judiciaiy in the interpretation of existing stat¬ 
utes. While a legislative construction of an act is entitled to due considera¬ 
tion from courts, it is in no sense binding on the courts”. State v Parsons, 
206 Iowa 390, 220 N.W. 328 And see Common, v Warwick, 172 Pa. 140, 
33 Atl. 373- ‘‘But the ‘purpose' of every statute as of 
must be gathered from the language used, and tt 
a new and final interpretation to the act . . 
adopt that interpretation in all cases which cc 

to tins order is an ahandounieiit of a pnnciplu - - 

ei'vation of our system of government." “As the legislature cannot,” says 
Judge Cooley in Const. Lim, 114, “set aside the construction of the law 
already applied by the courts to actual cases, neither can it compel courts 
for the future to adopt a particular construction, of a law which the legis¬ 
lature permits to remain in torce. One of the fundamental principles of all 
our governments, Is that the legislative power shall be separate from the 
judicial. It the legislature could prescribe a different rule for the future 
from that which the courts enforce, it must he done by statute, and cannot 
be done by a mandate to the courts which leaves the law unchanged, but 
seeks to compel the courts to construe and apply it, not according to the 
Judicial but to the legislative judgment." 
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§ 181. The Court and Jury.—As a general rule, tlie interpreta¬ 
tion or construction of a statute is a matter for tlie court,ami not 
for the jiiry.-^’’ But there is frequently coirsiclerable clifficiully in 
determining the respective duties of the court and jury in many 
eases involving statutes subject to eoustrueiion. If words of com¬ 
mon speech rather than those of a technical nature are involved, 
their construction is a question of law for the conri.-^'^ But lecli- 
iiical words—trade, coniniereial. scientific, etc, whose meaning 
must depend upon the testimony of expert witnc.sses—present a 
question of fact for the jnry,^** although, at the same time, a ques- 

216 Northern Pac. R. Co, v Pinch, 225 Fed. 676; Sierra County t Nevada 
County, 155 Calif. 1, 99 Pac, 371; Christiansen v Williams, 223 III. 142, 79 
NE, 97; Murphy v Gilman, 204 Iowa 58, 214 N.W. 679, Boston v Boston 
Elec. R. Co., 213 Mass. 407, 100 N.E 601. Alhert v Gihson, 141 Mich. 698, 
105 N.W. 19; Rose v PranWin Life Ins. Co., 163 Mo. Ap. 90, 132 S.AV, 61.S; 
Bush V Delaware R. Co, 166 N.Y. 210, 59 N.E. 838. Goins v Indian Normal 
School, 169 N.C. 736, 86 S E. 629; Blake v Wilson, 268 Pa, 469, 112 Atl. 12B, 
15 A.L.R. 726; Russell v Farquliar, 55 Tex. 355; Zappala v Industrial Ins, 
Comm., 82 Wash. 314, 144 Pac 64; Berliner v Waterloo, 14 Wls. 378 Note 
espeeially Winchell v Town of Camilliis, 190 N.Y. 536, 83 N.E 1131, "We 
ai'e unable to perceive how the legal meaning or effect of a .stiUule can be 
a question of fact for a jury. Wo had supposed it was always a quostioii 
of law for the court," and State v Parsons, 206 Iowa .390, 220 N.W, 328' 
"We discover no reason why this statute should find a place in the instruc¬ 
tions of the court in a case involving an alleged violation of the prohibUory 
liquor law. The jury lias nothing to do with construing (he law. That is 
the function of the court" And note State v Kinltead, 57 Conn. 173, 17 All, 
855. "But it is claimed that it was the duty of the court to coustnic the 
statute, and submit its construction to the jury. That might be so, if the 
statute was ambiguous. But it is not. It i.s m plain languaac, and free 
from uncertainty. Whatever doubt there is, armes from the cii ciiimslanees 
of the case. That being so, it was tor the jury to say whuLher llio place 
ill question was a part of the piemises" Also see Kalzinan v Common., 
140 Ky. 124, 130 S.W. 990. 

2i7Thorp v Craig, 10 Iowa 461; City of Peoria v Calhoun, 2!) III. 317; 
State V Patterson, 134 N.C. 612, 47 S.B 808; Bryiic v Dryne, 3 Tex. 336, 
Large v Orvis, 20 Wis. 696. Also see cases imder note 1-17, Ibid. And 
apparently contra' Katzman v Common,, 140 Ky. 124, 130 S.W, 090 

aiSMaron v Prather, 23 Wall. (U.S.) 492, 23 L.Ed 121; Marvel v Merritt, 
116 U.S. 11, 29 L.Ed. 550, 6 S.Ct. 207; Nix v Heddeii, 39 Fed, 109, Savannah 
P. & W. Ey. Co, V Daniels, 90 Ga. 608, 17 S E 647, 20 L.R.A 116; State v 
Baldwin, 36 Kan. 1, 12 Pac. 318. 

219 See Neilson v Hartford, 8 Mioa & W. 806 Dul note Katranan v 
Comm., 140 Ky. 124, 130 S.W. 990, and ,Sulllvaii v Boston, etc,, R. Co, 210 
Mass. 229, 96 N.E 347. 
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tioii ol Uuv is presented to the court, what effect does the meimiiig' 
have upon the statute And so far as foreign laws are con¬ 
cerned, there has lieen considerable confusion regarding the respec¬ 
tive spheres of the court and the Since foreign laws must 

lie proA^od like auy other fact in a trial, the best rule is the one 
which considers it the province and duty of the court to instruct 
the Jury as to the meaning and effect of a foreign laiv, ivheii proved 
—Aviietlier the law is rvritten or univntten hut that the proof must 
be made to the court and not to the jury,-- particularly where 
the evidence of the foreign law consists of a single statute or a 
decision of a court, the laugirage of rvhieh is not in di,spute=-'^ It 

220Eaton v Smith, 20 Pick. (Mass.) 150; McNichols v Pac. Exp. Co, 12 
Mo. Ap, 101. Pitney v Glena Falls Ins. Co, 65 N.Y. 6. 

221 See Note, 34 A.L.R. 1453, and Register, Judicial Powers of Interpreta¬ 
tion under Foreign Codes (1916) 65 Pa. L.Rev. 39. 

222 Charlotte v Chouteau, 25 Mo. 465. Also see Cecil Bank v Marry, 20 
Md. 287; Gibson v Mauuf. Fire Ins. Co., 144 Mass. 81, 10 NE. 729; Kiline t 
B aker, 99 Mass. 253; Moore v Gwynn, 27 N.C. 187. "All matters of law 
aie properly referable to the court, and the object of the proof of foreign 
laws is to enable the court to instruct the jury what, in point of law, is the 
result of the foreign law to be applied to the matters in controversy before 
them. The courts are, therefore, to decide Avhat is the proper evidence of 
the laws of a foreign country, and when evidence is given of these laws, 
the courts are to judge of their applicability, when proved in the case in 
hand " Story—Conflict of Laws (8th Ed ) § 638 And see Hooper v Moore, 
50 N.C. 130, "We are aware that an impression prevails to some extent, 
tliat the proof is made to the jury. This originated from the expression 
'to he proved as facts' and many loose dicta are to be met with, scattered 
through the books, in winch these words have been inadvertently added 
to, so as to make the expression "to be proven as facts to the jury.' . 

If the law be written, and its existence is properly authenticated, the court, 
availing itself of the aid of the judicial decisions ol the country, puts a con¬ 
struction on it, and explains its meaning and legal effect, the jury have 
iiotliliig to do with It, save to follow the instructions of the court, as if it 
was our own law. If the laiv is unwritten, and its existence is presumed or 
admitted, then the jury have nothing to do with it . But if the existence 
of an unwritten law of another state, or foreign country, is not presumed or 
admitted, then its existence must he proved by competent witnesses, and 
the jury must then pass upon the credibility of the witnesses, and it is the 
province ol the court to inform the jury as to the construction, meaning, 
and legal effect of the law, supposing its existence to be proved; and to tins 
end, the court should avail Itself ol the judicial decisions of the state or 
country." 

223 Wylie v Cotter, 170 Mass. 356, 49 N.E 746; Charlotte v Chouteau, 25 
Mo. 465. 
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is only wliere the credibility of witnesses is involved in the iiroof 
of an unwritten law of a foreign stale that a question is presented 
to the jury for its determination.-^* 

§ 182, Rules for Ascertaining- Questions for the Jury.^-®—An 
examination of the various decisions pertaining to the functions of 
the judge and the jury in the interpretation of statutes, as we have 
already stated,--® indicates considerable confusion in the law. Prof. 
Frederick J. de Sloovere, however, has thoroughly analyzed the 
problem,^-' and has announced eertain rules which seem logically 
correct, although even their application is not so simple. In his 
opinion, many of the difficulties that are presented in cleteriniuing 
what matters are for the court and what matters are for the jury, 
arc due in part to confusing the interpretation and application of 
statutes. He lays down three propositions. First, interpretation is 
factual so far as it is a process of determining actually, without any 
influence of law or legal construction, what the parties meant 
thu.s, it i.s always a question of fact, even though it is sometimes for 
the court and sometimes for the jiu-y, as to the context or extent of 
the meaning of a particular uon-legal word or phra.se in a statute 

224Hooper v Moore, 50 N.C. 130. But see Wylie v Cotter, 170 Mass. 366, 
49 NE. 746: ". . . but where the law Is to be determined by considering 
numerous decision,s which may be more or less conflicting, or wlilch bear 
upon the subject only collaterally, or by way of analogy, and where infer¬ 
ence may be drawn from them, the question is one of fact and not one of 
laiv. Also note Dyer v Smith, 12 Conn. 384: "The construction given to 
a statute of another state, whether by usage or by judicial decision, is a 
part of the unwritten law of that state, and as such it may be proved by 
parol testimony and must be found by the jury" Apparently contra. 
Geogehan v Atlas Steamship Co,, 10 N.Y.S 121. See also State v Jachsou, 
13 N.C. 563: "But when the existence and terms of the foreign law 
have been proved as facts, and there is no evidence as to the construction 
put upon It at home, or when for any reason that construction is not to he 
followed, hut the trial court must construe the law, then there is presented 
a question which the jury are not concerned with but it belongs exclusively 
to the court. Note also Cobb v Griffith, 87 Mo. 90; Ames v McComber, 
124 Mass. 85. 

225 Also see Freund, Interpretation of Statutes (1917) 65 Pa. LRev. 207. 

226 See §§ 180-181. supra. 

227 De Sloovere, Functions of Judge and Jury In The Interpretation of 
Statutes (1933) 46 Harv. L.Eev. 1086. 

228 See Common v Wright, 137 Mass. 250, where the jury were permitted 
to determine whether a certain game was a lottery within the meaning of 
a statute. 
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as distinguished from its legal interpretation. Secondly, it is legal 
interpretation, and lienee for the court, so far as rules of law or of 
construction are necessary to determine the meaning of the whole 
statute so that any question as to the existence of a statute, the 
time when it takes effect, or Avhat its precise terms are, constitutes 
matters of law for the court In other words, if the interpretation 
demands the use of legal principles of construction and tlie rules of 
law, it requires a knowledge not possessed by a layman, so that the 
problem is one for the court, whether apart or in conjunction with 
grammar, dictionaries, reason, logic and common sense. Thirdly, 
concerning what may be the legal effect of what the statute states 
and means—what effect rules of law may have upon the meaning 
already found—is always a question for the court.^®“ Having thus 
analyzed the problem, he goes on and states, undoubtedly correctly, 
that so far as the interpretation of statutes is a question of law it is 
for the court, and so far as it is one of fact, it may be either one 
for the jury or one for the court. AH preliminary questions of fact 
as well as of law are for the court. Thus, it is for the court to 
determine whether a statute is clear enougli to be given to the jury 
without explanation.-^^ Similarly, questions concerning the choice 
of laws, their constitutionality, whether a statute has taken effect, 
or has been repealed, or properly enacted, are all questions for the 
court.The same is true with reference to the judicial notice of 
general and public statutes as well as the proof of the private acts 
of the forum. The existence of a foreign law is a question of fact 
for the court. And when a statute is susceptible of more than one 
reasonable meaning, harmonizing or choosing from among the con¬ 
flicting meanings, is always a question of fact for the court. On 
the other hand, finding the proper iiou-legal meaning of particular 
words or phrases may be left to the jury.-^- 

It is suggested that the ascertainment of the meaning, that is, 
the content and extent of popular or commercial terms, if they are 
not affected by anytliing else in the .statute, is most adequately done 
by those charged in the particular case with applying that statute, 

220 U.S. V Chase, 135 U.S. 255. 

280 Eaton y Smith (Mass.) 20 Pick. 150. 

231 Tolland v Willington, 26 Conn. 678. 

2310 Hurt V Cooper (Tex.) 113 S.W. (2) 929. 

232 De Sloovere, Judge and Jury m Statutory Interpretation (1933) 46 
Harv. L.Rev. 1086, 1094. 
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wiiether it be .iudge ov jury. And whether the court or the jury is 
to apply the statute depends upon the usual rules for submission of 
oases on the evidence—^^vliether reasonable men might differ on the 
evidence. If they would differ, then the application is for the 
jury; if not, the application i.s for the court. In this eonuection, 
de Sloovere points out that application is the process of deter¬ 
mining whether the facts of the ca.se come within the meaning found 
by interpretation, Consequently, even though a statute may he 
plain and explicit and susceptible to only oue sensible meaning, 
and even though in some ease.s the problem of application is solved 
when a single meaning is ascertained as a matter of interpretation, 
it is often doubtful whether the facts of a given case are within 
die scope of the statute. Hence, the meaning of a statute is not 
necessarily doubtful simply because its application is doubtful. 
►Summarizing, this eminent authority says: 

“Thus the court (1) determines whether a word or phrase 
has some legal meaning attached to it which requires legal 
iutcrpretatioii, and if so, what it is; (2) assuming such word or 
phrase does uot take a technical legal meaning but has more 
than one possible meaning, determines wliether the right one 
depends on some other part of the statute, and, if so, what it is; 
(3) assuming that neither of the prior situations arises hut llio 
word or phrase takes a factual meaiiing indepeiicleiit of the rest 
of the statute, determines in its discretion whether, being a jury 
case on the evidence, the peuumbra of meaning should be re¬ 
tained by the court or left to the jury as involving other infer¬ 
ences of fact; and (4) if it is not a case for the jury on the evi¬ 
dence, fully interprets and applies the statute itself." ^34 

From the foregoing, it would seem clear, strictly speaking, 
that the jury does not interpret the statute, unless it does so inci¬ 
dentally when its application is left to the jury. And even then, if 
the meaning of any word or phrase is left to the jury to determine 
in their application of the statute, their finding should be at best 
only advisory upon the court.^^^ A.s a result, the jury should be al¬ 
lowed to ascertain the meaning of a word only when the court is sat- 


333 Ibid, 1.0. 1095. 

-34 De Sloovere, Judge and Jury in Statutory Interpretation (1933) 46 
Harv. L.Eev. 1086, 1101. 

-3j See Thayer, Preliminary Treatise on Evidence (1898) Cli. V, p. 215. 
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isfied it can do so Ijetter than the court could At least, this would 
seem the proper sphere of the ]nry in those instances where the 
word or phrase takes on a factual ineaniiig independent of the stat¬ 
ute, for it may often he impossible from a practical standpoint to 
separate the factual meaning from the facts introduced into evi¬ 
dence to bring the case without or within the scope of the statute 
luvolved.^^’' Such a situation is represented in the case involving 
a statute which prohibited sellers of liquors from “allowing any 
minor to loiter on the premises where such liquors" were kept for 
sale, and the question was left for the jury to determine whether 
the front room where groceries were kept for sale and ivhich was 
separated by a partial partition from the back room where liquors 
were sold, constituted “on the premises".-®® And still, would it not 
have been just as well for the court to determine the meaning of 
the word “premises" and to instruct the jury as to such meaning 
and leave to them the simple question of ascertaining whether the 
front room was on the premises as defuied by the court?®®* An 
affirmative answer to this question indicates that the jury's defini¬ 
tion, where the meaning is left 1.o them, at best should he only advis¬ 
ory on the court, 

§ 183. Evidence of the Meaning of Words and Phrases—To 
Whom Addressed,—Of course, where the meaning of a word is in 
doubt, evidence of some sort must he presented in favor of the 
asserted meaning. The question then arises; to whom shall such 
evidence be addressed—the court or the jury? The answer to this 
inquiry will depend upon which one has the duty assigned to it of 

238 This would seem paiiicularly true where the local meaning o£ a nou- 
legal term was involved. See Katzman v Common, 140 Ky. 124, 130 S W- 
990, That the meaning of words used in a statute is a matter of tact, see 
Common, v Pommer, 330 Pa. 421, 199 Atl. 485. 

231 See Common, v Wright, 137 Mass. 250, Katzman v Common, 140 Ky. 
124, 130 S.W. 990, and Tolland v Willington, 26 Conn. 578. And note Wood¬ 
ward v London & N,W. Ry. Co. (Eng.) 3 ExD. 121: "I think my Brother 
Cleasby rightly treated the question, whether the lost articles fell within 
the description of 'paintings' in the Carriers Act, as one of fact for the jury 
to determine.” 

238 state V Kinkead, 57 Conn. 173, ^7 Atl. 855 But see Savannah, etc., 
E. Co. V Daniels, 90 Ga. 608, 17 S E. 647, and Swanzey v Somerset, 132 Mass. 
312. 

230 See State v Stevens, 69 Vt. 411, 38 Atl. 80, where this kind of pro¬ 
cedure was followed in handling a technical term. 
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nseertainiiig the meaning of the word or term involved. So far as 
words of common usage are concerned—that is, non-technical words 
or words of a special meaning—since these are for the court, in 
order for the court to properly instruct the jury, resort to diction- 
aides, testimony of witnesses, or any other source of information 
deemed reliable, would undoubtedly be proper. On the other hand, 
should a statute contain a word whose meaning, or perhaps whose 
scope, depended on the facts in the case, evidence of such scope 
would he fur the jury’s consideration. With technical words and 
words of trade or business, the judge may undoubtedly consult 
documents or hooks on the subject, as well as refer to persons wLo 
have knowledge of such subjects,®^® and after ascertaining their 
meaning, instruct the jury accordingly.-*^ Some cases, however, 
where the evidence as to the meaning of such words is in conflict, 
regard the determination of the meaning as a question for the jury. 
This is perhaps proper where the case is submitted to the jury as a 
practical proposition.^*^ Again, Je Slooyere sheds considerable 
light on the matter: 

“All information necessary for the court to interpret a 
statute Or define its terms, not being evidence in any sense, is 
for the court in its discretion. If, however, a case is one for 
the jury, the court should in the exerci.se of such discretion 
either determine the meaning and define it for the jury or 
leave to the jury the question of the content and extent of 
meaning of popular, trade or commercial terms or phrases, sub¬ 
jecting in the latter ease such information hy books or wit¬ 
nesses, it is submitted, to nil ordinary rules of evidence, because 
the reasons for rules of exclirsiou are again present.’’ 

§ 184. Effect of Construction or Interpretation on the Law.— 
Stare Decisis, The eonsh'uctiou placed upon a .statute hy the court,s 


240 Gardner v The Collector (U.S.) 6 Wall. 499; State y Steyena, 69 Vt. 
411, 38 Atl. SO. Also see Carter v Carbonic Pac. Corp., 97 Fed. (2) 1, involy- 
ing term "carbonated beverage.” 

2*1 Ibid, 


242 gee note 15G, supra. 

-*3De Sloovere, Judge and Jury in Statutory Interpretation (1933) 46 
arv. L.Rey. 1086, 1103. Also note Hurt v Cooper (Tex.) 113 S.W. (2) 929. 
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becomes a part of the statute,and hence a part of the Irav thereby 
enacted If the legislature, after ample opportunity to change a 
construction by the enactment of an amendment, fails to do so, it 
giyes its approval of the construction placed on the enactment by 
the courts.^^'’ 

Whether the courts will reconsider in a later case, a judicial 
coustructioii which has been followed by them for a long period of 
time, is a matter upon which the authorities disagree.^-*® Only 

24i Lane v Watson, 51 N.J.L. 186, 17 Atl. 117. And especially after years 
of consistent construction. Cunnlngliain v Cunningham, 120 Tex. 491, 40 
S.W. (2) 46, 75 A.L.R. 1305. See also McKeen y Delaney, 5 Cranch (U.S.) 
22, 3 L.Ed. 25, Douglas v County of Pike, 101 U.S. 677, 25 L.Ed, 968; Blaine 

V Curtis, 59 Vt. 120, 7 Atl. 708; Eau Claire Nat. Bank v Benson, 106 Wis. 624, 
82 N.W. 604. 

248 Manley v Mayer, 68 Kan. 377, 75 Pac 550; State v Missouri Athletic 
Club, 261 Mo. 576, 170 S.W. 904; McCain v State Electrical Board, 144 Okla. 
85, 289 Pac. 7B9. 

240 Hanau v Ehrlich, House of Lords (Eng.) (1912) A.C. 39. See People 

V Thompkms, 186 N.Y. 413, 79 N.E. 326, 12 L.R.A. (n s ) 1081, for the follow¬ 
ing argument in support of adhering to precedent. "We are also Impressed 
with the weight of the argument that in view of the constantly expanding 
ingenuity of intelligent criminals, which serves to render the administration 
of criminal justice more and more difficult, the law must be progressively 
practical in order to keep pace with the development of new forms of crime. 
But these arguments, impressive as they are, simply serve to suggest that 
it is the province of the courts to give effect to existing law and not to 
legislate . . . We cannot change the existing rule without enacting, in 
effect, an ex post facto law. This cannot be done without ignoring the 
constitutional rights of many who may legally claim the protection of the 
rule. Neither can it be done without judicial usurpation of legislative 
power.” For a reply, in effect, see Hamilton v Baker (Eng.) L.R. 14 App. 
Gas. 209, 221; "I am sensible of the inconvenience of disturbing a course 
of practice which has continued unchallenged for such a length of time 
and which has been sanctioned by such high authority But if it is really 
founded upon an erroneous construction of an Act of Parliament, there Is 
no principle which precludes your Lordships from correcting the error. To 
hold that the matter is not open to review would be to give the effect of 
legislation to a decision contrary to the intention of the legislature, merely 
because it has happened, for some reason or other, to remain unchallenged 
for a certain length of time.” In connection with above cases, also see 
McKeen v Delaney, 5 Granch (U.S.) 22, 3 L.Ed. 25, Douglass v County of 
Pike, 101 U.S. 677, 26 L.Ed. 968; Blaine v Curtis, 59 Vt. 120, 7 Atl. 70S; Eau 
Claire Nat. Bank v Benson, 106 Wis. 624, 82 N.W- 604. For effect of only 
one decision, see Pearson v Peai’son, 27 Ch.D 145, also Pugh v Golden, 15 
Ch.D. 330. 
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when the reversal of the construction will operate rvitliout serious 
injury, should the coui'ts overrule a former construction vvliicli has 
lieen relied upon by individuals for a long period of time, even 
though the original construction is now considered clearly errone- 
ons,-'*' unless the new construction is denied retroactive effeet.^^® 
In this latter event, it would seem proper to overrule the erroneous 
construction.®^® 

A problem probably more difficult arises in criminal ca-ses 
What is the effect of the court’s action, in overruling a decision con¬ 
struing a criminal statute, upon a riolation thereof accruing before 
the court overrules the prior decision? In a constitutional sense, 
there is uo vested right in reliance on the decisions of a court as 
precedent, and one who i.s brought into court for a violation of law 

zn Van Loon v Lyon, 4 Daly (N.Y.) 149, Succession of Lauve, 6 La. Ann 
529; "We believe this to be the true rule, and that a decision of a court is 
not In fact a law, and if erroneously made, cannot make a law. It is sim¬ 
ply the declaration of a court as to what the law is in the opinion of the 
judges. In the nature of things, judges are sometimes in error, and when 
that error is discovered, either by the same judges or their sucoesaors, it 
becomes a question as to whether or not, under all the circumstances, the 
rule of stare decisis shall be applied to that case. If the court stands by 
the decision, the error is perpetuated, as being a less evil to the public than 
to restore the law in its correctness. If the erroneous decision is overruled, 
it is then as if it had never been made, and the law Is considered as declared 
in the later opinion.” Storrle v Cortez, 90 Tex. 283, 38 S.W. 154, 35 L.R A 
666. As to whether the courts nialre law, see Thayer, Judicial Legislation, 
5 Harv. L.Rev. 172 (1891). 

aiSFarriar v New England Mortgage Co., 92 Ala. 176, 9 So. 532, 12 LR.A, 
856. Also see Pierce v Pierce, 46 Ind. 86; State v Longeno, 109 Miss. 125, 
67 So. 902 (criminal case) that subsequent decisions cannot impair rights 
acquired under a statute as construed by former decisions. Contra: Allen 
V Allen, 9a Calif. 184, 30 Pac 213, 16 L.R A. 646, and note. See also 29 
Harv. L.Rev. SO (1915j. For reliance on prior interpretation as a require¬ 
ment for protection, see 41 Harv. L.Rev. 678 (1927). ff there has bean no 
reliance on the old law, there is little or no leason for following the old 
rule where it is erroneous. The difficulty, in most instances, is proving 
reliance or non-reliance. 

210 But note, Storrie v Cortez, 90 Tex. 283, 38 S.W. 164, 35 L.H.A, 666, 
that the policy of conferring on the court the power to limit its decisions 
to the future is a question for the people, and we cannot, under any notion 
of injustice, oveistep the constitutional limitation to our power, no matter 
howsoever desirable the departure might be Accord; Crigler v Shepler, 
79 Kan. 834, 101 Pac. 619, Stockton v Dundee Mfg Co., 22 N.J. Eq. 56. Also 
see Employer’s Liability Cases, 207 U.S. 463, 28 S.Ct 141, 52 L.Ecl. 297 
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eaimot sustain lumseK on tlie mere plea tliat in some otlier ease 
wliicli lie thoiig'ht tn be analogous, the court rendered a decision 
which, il applied as he tlioiigdit it would be, would result in ex¬ 
culpating him from wrong Nevertheless, a distinction may 
properlj' be made between an act malim prohihitim and one malum 
in se. In the former case, reliance on the old decision ought un¬ 
doubtedly be allowed as a defenee; at least, so far as any criminal 
intent is concerned.-''^ 

As will be pointed out later on, the legislature may enact many 
statutes whicli will operate retroactively and such operation will 
be sustained by the 0011145.^“^ This is particularly true with refer¬ 
ence to those legislative acts relating to procedure, and those of a 
remedial nature. If retroactive effect is proper in these instances, 
it is difficult to refuse I.0 allow the court to overturn judicial deci¬ 
sions Avhich place a construction of an erroneous nature upon such 
statutes, and especially where the new decision has no retroactive 
effect. Of course, as already suggested, the court should make 
sure that its former holding is clearly wrong, Once being satisfied 
that the old decision is erroneous, if the correction of the erroneous 
coiislruetion will promote right and justice in the case luider con¬ 
sideration, the court should have little hesitation in reversing its 
former stand, particularly if no harmful widespread results will 
follow such action. Any other view places a premium upon error, 
and perpetuates injustice. 

Of course, the chief objection to the reversal of former decisions 
will be found in the assumption that people enter into various legal 
relationships and take nnmeroua steps in reliance upon the existing 
construction of the statute applicable to the situation at hand. To 
a limited extent that is probably true; but in the vast majority of 

2se "It la not the function of a court to lay down the law for future 
cases but to announce the law for the case which it Is deciding, It is an 
iiniiortant function of an Appeiiate Court to so announce its reasons for 
decision that they may be understood and appiied with reference to subse¬ 
quent cases which are lilieiy to arise, but no court can attempt to anticipate 
by announcement what the law will be found to be m a case In some 
respects dissimilar which may subsequently arise Therefore, as has often 
been said, "there is no vested right in the decisions of a court ...” State 
V O'Neil, 147 Iowa 513, 126 NW. 454. 

^51 State V O'Neil, 147 Iowa 513, 126 N.W. 454. See also note in 28 Col. 
LRev. 963 (1928). 

2152 See § 277, et aeq. 
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cases, people act and enter into the numerous legal relationsliijis 
utterly ignorant o£ the court’s interpretation of the law. And in 
tliose instances where the action is taken lu reliance upon the exist¬ 
ing interpretation, the party consults legal counsel; otherwise, it 
would probably be impossible for him to have any idea of the exist¬ 
ing interpretation. Where he does this, in most eases, the decision 
itself will probably rereal the possible error upon which it is 
founded. If not, the attorney consulted will in all probability real¬ 
ize that the decision stands upon a iveak foundation and will advise 
liis client accordingly. 

Men enter legal relationships in reliance upon existing statu¬ 
tory law in full knowledge of the fact that the legislature may 
amend or completely abrogate the law relating to the legal relation¬ 
ship in ([uestioii. Should they not have the same knowledge, either 
actually or presumptively, that the courts have the right and the 
power to correct an erroneous construction of this same statutory 
law'? So long as vested rights are_ not impaired or destroyed,^'® 
or criminal or penal statutes involved,the courts should have the 
same latitude as that allowed the legislature in the enactment of 
legi.slatiou, in the correctiou of erroneous constructions. 

The objection to overruling a prior decision has considerably 
more in its favor, if it can he shown that the legislature has im¬ 
pliedly ratified the court’s construction. By a kind of silent legis¬ 
lation, the lawmakers may have approved the erroneous construc¬ 
tion, and thereby made it a part of the legislative intent and heuce 
the law of the statute in (Question. If the construction appear.s 
to be erroneous on its face, or by reasonable effort can be ascertained 
to be .so, particularly where the construction is harsh, inequitable, 
or ridiculous in its operation, it should require strong indication 
of implied legislative approval before such approval ought to he 
recognized. Mere aequieseuee would probably not be a sufficient 
indication of approval. Nevertheless, if sueh an approval clearly 
appears, the reversal of a former decision would in all probability 
invade the province of the legislature, 

The difficult problems created by the mle stare decisis will 
largely vanish should we forget those theories of construction which 
tend to thrust the judiciary into a .straightjacket and forlhd any 

2S3 See § 278. infra. 

sfiiSee §281, infra. 
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consideration of ethical questions. Very rarely will the facts of 
one controversy be identical or even closely similar with those of 
a prior controversy upon which the court has passed. True, “the 
theory of our legal system is that the court finds the law in statute 
or ill adjudicated eases and applies it hard and fast to the facts of 
the case in hand. Many courts carry out this theory conscientiously 
in practice. But to a large and apparently growing extent the 
practice of, our application of the law is, after all, that jurors or 
courts, as the case may be, take the rules of law as a general guide, 
determine what the equities of the case demand, and contrive to 
find a verdict or render a judgment accordingly, wrenching the 
law no more than is necessary. Many courts today are suspected 
of ascertaining what the equities of a controversy require, and then 
raking up adjudicated eases to justify the result desired. Occa¬ 
sionally, we find a judge avowing frankly that he looks chiefly at 
the ethical situation inter partes and does not allow the law to 
interfere therewith beyond what is inevitable.” And why not? 
Statutes, at best, can do little more than to lay down a general 
rule or guide. Specific eases must be largely determined by the 
equities of the situation, in accord so far as possible with the more 
specific intent of the statute appliable, and if that leads to an in¬ 
equitable result, then in accord with the wide, basic, and underlying 
legislative inteiition in all of the enactments of the legislature, that 
the law is intended to promote justice. 

It may be urged that this too would make it impossible to 
know with certainty in advance as to the law on any given state 
of facts. LJiicloubtedly, the court’s action would be as predictable 
as under any other method. If we will reinemher that we all have 
certain eomnioii conceptions of proper ethical conduct, and that 
the court will consider such conceptions or standards in deciding 
the prospective or pending controversy, the ultimate decisions 
would seem reasonably predictable. 

3i)D Pound, Enforcement of Law, 20 Green Bag, 401. "If a statute he sus¬ 
ceptible of two constructions—one consistent with natural euuity and 
justice and one inconsistent therewith, tire court should give it that construc¬ 
tion which comports wrth natural equity and Justice." Lombard v Trustees, 
73 Ga. 322, 321. Also see Plumstead v Spaoltinan. (Eng.) 13 Q.B.D. 878, 
886-7: "... but to my mind a judge ought to struggle with all the intellect 
that he has, and with all the vigor of mind he has against such an interpreta¬ 
tion of an act of parliament." 
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used 111 the statute/ arid if i.he language is plain and imanibiguoiis, 
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§ 186. Words and Phrases, Generally.—The purpose and sub¬ 
ject matter of a .stiitule iieco,ssari]y determine or control the nieaii- 


1 See § 159, supra, 

- See § 159, supra, 

8 See §159, supra. But see §174, supra, [or treatment of the interpre¬ 
tation of uiuimhiguou,s statutes 
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ing of tlie irords used in it.'* For example, the word “the” in the 
phrase “the proximate cause of death”, after due consideration of 
the statute’s purpose and context, was held not to mean the sole 
cau.se.** But words of common usage should he given their usual, 
ordinary and natural meaning,** or signification,^ according to 
approved usage,® unless there i.s some indication to the contrary in 

4 Welch T Comm. Internal Revenue, 63 Fed. (2) 976; Craig v Boyes 
(Calif. Ap.) 11 Pac. (2) 673; Brown v Board of Appeals, 327 III, 644, 159 N.E. 
225, 56 A.L.R. 242; Gilbert v Greene, 185 Ky. 817, 216 S.W. 105; Common, v 
Dee, 222 Mass. 184, 110 N.E. 287; Swann v Buck, 40 Miss. 268; Swartout v 
Railroad Co., 24 Mich. 389; State v Hays, 86 Mont. 58, 2S2 Pac. 32; Davis 
V W. T. Grant Co. (N.H.) 185 Atl. 889; Wiley v Solvay Process Co., 215 N.Y. 
584, 109 N.E. 606; State v Siegmund, 125 Ore. 197, 266 Pao. 1075; State v 
Leuch, 155 Wis. 500, 144 N.W. 1122; State ex rel Goshen Irr, Dist. v Hunt 
(Wyo.) 57 Pac. (2) 793. 

s Craig v Boyes (Calif. Ap.) 11 Pac. (2) 673, Similarly, "writing” did 
not include a letter, as the former was used in the statute prohibiting the 
mailing of obscene writing. United States v Chase. 135 U.S. 255, 10 S.Ct. 
756, 34 L.Ed. 117; "entallment” was meant to include estates tail by deed 
as well as by will. Den v Dubois, 16 N.J.L. 285. 

6 Miller V Robertson, 266 U.S. 243, 45 S.Ct. 78, 69 L.Ed, 265; Allen v 
Morsrqan, 46 Fed. (2) 891; Arizona Eastern R. Co. v Matthews, 20 Ariz. 282, 
ISO Pac. 159, 7 A.L.R. 1149; Mays v Robertson, 172 Ark. 279, 288 S.W. 382; 
Corbett v State Board, 188 Calif. 289, 204 Pac. 823, Darius v Apoatolos, 68 
Colo. 323, 190 Pac. 510, 10 A.L.R. 986; Rash v Allen, 24 Dela, 444, 76 Atl. 370; 
Cook V Massey, 38 Ida. 264, 220 Pac. 1088, 35 A.L.R. 200, Walgreen v Indus¬ 
trial Comm., 323 III. 194, 153 N.E. 831, 48 AL.R. 1199; Smith v State (Ind.) 
172 N.E. 911; First Nat. Bank v Burke, 201 Iowa 994, 216 N.W. 287; Gold 
Trading Stamp Co. v Common., 224 Ky. 136, 5 S.W. (2) 910; Brown v Robin¬ 
son (Mass.) 175 N.E. 269, People v Smith, 246 Mich. 393, 224 N.W. 402; 
Bellerive Inv. Co. v Kansas City, 321 Mo. 969, 13 S.W. (2) 628; State v 
Byrum, 60 Neb. 384; Ex parte Ming, 42 Nev. 472, 181 Pac. 319, G A.L.R, 1216; 
People T Shaken, 251 N.Y. 1Q7, 167 N.E 187, 64 A.L.R. 1066, Manning v A, & 
Y. R. Co., 188 N.C. 648. 125 S.E. 555; West v Lysle, 302 Pa. 147, 153 Atl, 
131; Common, v Bailey, 124 Va. 800, 97 S.E. 774; State v Hemrlch, 93 Wash, 
439, 161 Pac, 79. State v Surber, 83 W.Va. 785, 99 S.E. 1S7; State v Phelps, 
171 Wis. 13, 176 N.W. 217. In this connection also see the interesting case 
of Nix V Hedden, 149 U.S. 304, 13 S.Ct. 881, 37 L.Ed, 745, where a tomato 
uas held to be a vegetable and not a fruit, since the latter was not its ordi¬ 
nary meaning. 

lU.S. V Brunett, 53 Fed. (2) 219, Hackensack Trust Go. v City, 116 
N.J.L. 343, 1S4 Atl. 408; Eastman v State, 131 Ohio St. 1, 1 N.E. (2) 140, 

B Wadsworth v Boysen, 148 Fed. 771, 78 G.C.A. 437; Schaffer v Burnett, 
120 III. Ap, 70. Huber v Robinson, 23 Ind. 137; Gallagher v Wheeler (Mass.) 
198 N.E. 891, Or everyday meaning. Holliday v McFadden (S.C.) 198 
S.E, 392. 
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the statute itself.® The sense in which the words in question are 
used in every day life rather than their scientific meaning is the 
criterion to use in ascertaining- their meaning.^'’ And it is to be 
presumed that the legislature has used the words in their known 
and ordinary signification.^ On the other hand, technical terms 
should he given their technical meanings.^^ The meaning of any 
word, however, will always depend upon the legislative intent, 
and the meaning intended by the legislature should prevail, even 
though it he contrary to common usage or to technical signifi¬ 
cance Accordingly, words should be given their natural signifi- 

ODeganay v Lederer, 250 U.S. 376, 39 S.Gt 52-1, S3 L.Ed. 1042; Spano 
V Western Pi-uit Gi-owers, 83 Fed. (2) 150, State ex rel Atty. Gen. v Ander- 
son-Tully Co.. 186 Ark. 170, 53 S.W. (2) 17, 85 A.L R. 100; Ex parte Alpine, 
203 Calif. 731, 265 Pac. 947, 58 A.L.R. 1500, Bistlme v Vassett, 47 Ida. 66, 
272 Pac. 696, 62 A.L.R. 323; Flood v City Nat. Bank, 218 Iowa 898, 253 N.E. 
509, 95 A.L.R. 1168; Sayles v Comm of Corps., 286 Mass. 102, 189 N.E. 579, 
91 A.L.R. 1267; People v Labbe, 202 Mich. 513, 16S N.W. 451; People v 
Sbakun, 251 N.Y. 107, 167 N.E. 187; Smith v Buck, 119 Ohio St. 101, 162 
N.E. 382, 61 A.L.R. 1343, Hall v Baylous, 109 W.Va. 1, 153 S.E, 293, 69 
A.L.R. 527. Thus, the word "writing” in a criminal statute prohibiting 
the mailing of obscene, le-wd and lascivious writing, did not include a letter, 
by virtue of the reasoning that when "in ordinary intercourse men speak 
of mailing a “letter" or receiving by mail a “letter,” they do not say mail a 
“writing" or receive by mail a "writing" ... In the statute under considera¬ 
tion, the word "-writing" is used as one of a group or class of words—book, 
pamphlet, picture, paper, writing, print—each of which is ordinarily and 
prima facie understood to be a publication; and the enumeration concludes 
with the general phrase "or other publication," -which applies to all the 
articles enumerated, and mai'ka each with the common quality indicated." 
United States v Chase, 135 U.S. 265, 10 S.Ct. 756, 34 L.Ed. 117^ Also see 
Franklin, etc., R. Co. v Shoemakers Committee, 156 Va. 619, 159 S.E, 100, 
where a gasoline motor car opeiated on a railroad track is not a "locomotive 
engine;" People v Shakum, 251 N.Y. 107, 167 N.E. 187, where a printing 
press was held not to fall within the scope of a statute forbidding the 
acceptance of "tools or implements of trade" as security for a usurious 
loan. 

10 In re Great Western Petio. Corp., 16 Fed. Supp. 247. 

11 Old Colony R. Co. v Comm. Internal Revenue, 284 U.S. 552, 52 S.Ct. 
211, 76 L.Ed, 484. Might not this be due to the fact that the legislature is 
composed, as a general rule of laymen, or of a majority of laymen, and be¬ 
cause the legislature in enacting the usual run of legislation is passing laws 
for the people at large? 

12 See i 187, infra. 

13In re Segregation of School Dist. No. 46, 34 Idaho 231, 200 Pac 140; 
Baker & Conrad v Chicago Constr. On., 364 III. 336, 4 N.E. (2) 953 

14 See § 187, note 27, infra. 
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cauce, unless it will lead to results plainly at a va,riaiice witli the 
evident purpose of the legislatiired-'* And in this connection, the 
uourt should always bear in mind that the meaning' of words iiiav 
be enlarged or entirely changed within a few decadesd" Moreover, 
while ordinary words should be given their natural and ordinary 
meaning, they may be enlarged in order to effectuate the obvious 
purpose of the statnted' And the coui't may consider the fact that 
the legislators are not necessarily trained philologistsd® Similarly, 
where a word of common usage has more than one meaning, the one 
which will best attain the purposes of the statute should be adopted,*'' 
even tlioiigli the ordinary meaning of the word is thereby enlarged 
or restricted, and especially m order to avoid ahsnrdity or to pre¬ 
vent injustice^'' Thus, the word ‘ ‘ any ’' has been regarded as equiv- 


1= City of Lincoln v Ricketts, 56 S.Ct. 507, rev. 77 Peel. (2) 425, cert, gr 
296 U.S. 566, 56 S.Ct. 136, 80 L.Ed 400 Tlie practicing of law "as an attoi- 
ney," held to include the drawing of legal instruments as a business. People 
V Alfani, 227 N.Y. 334, 125 N.E. 671. And since the legislative Intent is 
always suggested by the effect of a suggested construction, see § 177, supra, 
similarly, "the effects and conseauence, do very often point out the genuine 
meaning of words. If by taking them literally, they bear none, or a very 
absurd signification, to avoid such an Inconvenience, we must a little deviate 
fiom the received sense of them.” Puffendorf’s Rules, as given by Dwnrris 
(Potter) on Stat., p, 133 

lain re Great Western Petro. Corp., 16 Fed. Supp. 247. "The true rule 
is that statutes are to be construed as they were intended to be understood 
when Hiey were passed , . . The words of a statute must be taiceii in the 
sense in which they were understood at the time the st.atute was enacted." 
People V Barnett, 319 III. 403. 150 N.E. 290, 292. 

It Passaic National Bank v Eelinan, 116 N.J.L. 279, 183 Atl. 677; Humis- 
ton v Universal Film Mfg. Co., 178 N.Y.S. 572, 189 Ap, Div. 467, 

isLynett V Huester, 322 Pa. 524, 185 Atl. 835. 

18 U.S. V United Verde Copper Co., 196 U.S. 207, 25 S.Ct. 222, 49 L.Ed 
449; People v Ballhorn, 100 111, Ap. 571; State v Louisiana, etc., R, Co, 215 
Mo. 479, 114 S.W 956; Hough v Porter, 51 Ore, 318, 95 Pac, 732. 98 Pac, 1083, 
102 Pac. 728; Smith v St. Paul, etc,, R. Co., 39 Wash. 355, 81 Pac 840. The 
v.ord "spirits" will not include spirits of nitre. Attorney Gen, v Bailey 
(Eng.) 1 Ex 281. 


Ksq A V Stillwell, 99 Me. 434, 59 Atl, 

6S3. 68 L.R.A. 386; Nephi Plaster Co. v Juab County. 33 Utah 114, 93 Pac, 
od. State V Board of Canvassers, 159 Wis. 216, 150 N.W. 542 But If the 

minstice cauuot he considered. U.S v Colo- 

7 nn° r I a State, 42 Md. 403; People v 

Long Island R Co , 194 N.Y, 130, 87 N.E. 79. 
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iileiil to and having- the force of "every” or Nevertheless, 

a statute should not he interpreted to embrace that which is not 
within the words used simply because no reason can he found why 
it was not included.'- It is sufficient if full effect is given to every 
word.^^ 

§ 187, Words Having- a Technical or Special Meaning.—Tecli- 
nical terms in a statute, as ive have suggested above, must he ac¬ 
corded then- technical meaning,-■* unless the statute indicates that 
the legislature intended othenvdse.-^ Moreover, there is a pre,surap- 


MRoedler v Vaiidalia Bus Lines, 2S1 III. Ap. 520. Similarly, the term 
"beyond the seas" has been held to mean "out of the state," Bank of Alex¬ 
andria V Dyer (U.S.) 14 Pet. 141,10 L.Ed. 391; a statute -which prohibited the 
exhibition of iminoral pictures did not include theaters. Block v Chicago, 
229 III. 261, 87 N.E, 1011; and the teiin "wagon” In an exemption statute was 
held not to exempt a coach used for the conveyance of passengers. Quigley 

V Forhani, 5 Calif. 418. 

22Denn v Reid (U.S.) 10 Pet. 524. 

23-Washington Market Co v Hoffman, 101 U.S. 112, 25 L.Ed. 782; James 

V Dubois, 16 N.J.L. 285, 

24Douglas V Edwards, 298 Fed. 229; Ex parte Smith, 88 Calif. Ap. 464, 
263 Pac. 555, Katzman v Common., 140 Ky. 124, 130 S.W. 990; Green v 
Weller, 32 Miss. 650; State v Murlin, 137 Mo. 297, 38 S.W, 923; In re Lewis’ 
Estate, 39 Nev. 445, 159 Pac 961; Sargent v Union School Dist, 63 N.H. 528, 
2 Atl. 641; People ex rel. Hunt v Lane, 116 N.Y.S. 990, 132 Ap. Div. 406, 
State v Hull, 170 Wis. 174, 174 N.W. 473 Also see; Clark v City of Utica 
(N.Y.) 18 Barb. 451; Vann v Edwards, 135 N.C. 661, 47 SE 784, 67 L.RA. 
461. "Issue” and "heirs in fee" may not be regarded as synonymous. 
Gardner v Anderson, 116 Kan. 431. 227 Pac 743 

23 U S. t Stone, etc., Co., 274 U.S. 225, 47 S.Ct. 616, 71 L Ed. 1013; Wester- 
lund v Black Bear Mining Co.. 303 Fed. 599, 121 C.C.A. 627; Feruwood v 
Pluna, 138 Ark. 459, 213 S W. 397; Ex parte Smith, 88 Calif. Ap. 464, 363 
Pac. 555; People v Covelesky, 217 Mich. 90, 185 N.W. 770. "It is a familiar 
rule of statutory construction that common words are to be extended to 
all the objects which in their usual acceptation they describe or denote, 
and that technical terms are to be allowed their technical meaning and 
effect, unless in either case the context indicates that such construction 
would frustrate the real Intention of the lawmaking power.” Ex parte 
Smith, 88 Calif. 464, 263 Pac 555, 557. Consequently, the word "sheathing" 
was held to refer to a covering of any material, even in its technical sense, 
so as to include the shingles on a wooden roof. 



320 


The Consthuotiok oe Statutes 


§187 


tion that tJiey have been used in their technical sense.^“ Neverthe¬ 
less, where it appears that a contrary meaning was intended by 
the legislature, the common, or non-teclinical meaning, should be 
applied, or the technical meaning enlarged or restricted so as to 
effectuate tlie obvious purpose of the legislature.^^ This rule is 
applicable to technical legal terms,words having a special sense 


-GClinton Mining Co. v Beaeom, 266 Fed. 621, 39 A.L.R. 490; Flood v 
City National Bank, 218 Iowa 898, 253 N.E 509, 95 A.L.R. 1168; Smith v 
Buck, 119 Ohio St. 101, 162 N.E. 382, 61 A.L.R. 1543, Clark v City of Utica 
(N.Y.) IS Barb. 451; Vann v Edwards, 135 N.C. 661, 47 S.E 7S4, 67 L.R.A. 
461, Are not the laws containing technical terms enacted to govern men 
who are, or should be familiar with the technical meaning of such terms 
This would seem to justify the presumption, 

27Passaic National Bank v Eelman, 116 N.J.L. 279, 183 Atl. 677; Cooney 
V Lincoln, 20 R.l. 1S3, 37 Atl. 1031. Also see Ex Parte Vincent, 26 Ala. 145. 

2S Thorne v Browne, 257 Fed. 519, 168 C.C.A, 469; Fernwood Mining 
Co, V Pluna, 138 Ark. 459, 213 SW. 397, Stullken v Sims, 199 111. Ap. 102; 
State V Freiburg, 70 Ind. Ap. 1, 122 N.E. 771; Sears v City of Macpioketa, 183 
Iowa 1104, 166 N.W. 700; President of Merchants Bank v Cook (Mass.) 
4 Pick, 405; Sargent v Union School Disk, 63 N.H. 528, 2 Atl. 641; Loewy v 
Gordon, 114 N.Y.S. 211, 129 Ap. Div. 459; Asbury v Town Of Albemarle, 162 
N.C. 247, 78 S.E. 146; In re Leets Estate, 104 Ore. 32, 202 Pac. 414, 206 Pac. 
548; O’Toole v Duluth Hy. Co., 153 Wis. 461. "Steal" means simple larceny, 
Alexander v State, 12 Tex. 540. “Murder” includes malice aforethought. 
State T Phelps, 24 La. Ann. 493. But see Bmmert v Hayes, 89 III. 11, where 
the popular meaning was given to the words "separate estate". Also note 
Robinson v Varnell, 16 Tex. 382, where the phrase “actions ot debt" was 
construed to include an action for damages, on the ground that, since actions 
for debt had been abolished, the technical meaning would result in an 
absurdity; hence, the popular meaning was accepted. And see Moore v 
Social Security Comm, (Mo.) 122 S.W. (2) 391, that the word "needy” in the 
federal statute authorizing appropriations for the purpose of enabling 
states to furnish financial assistance to "needy” persons, must be given its 
ordinary legal meaning of "indigent, necessitous, very poor,” so that an aged 
man having no property or right in property of any value is "needy”, even 
though he has a child who can support him. The word "issue", in its legal 
sense as used in a statute, means descendants, lineal descendants or off¬ 
spring. Wright T Tuscaloosa (Ala.) 182 So. 72, Prima facie the word 
"children" means legitimate children. In re Di-agoni (Wyo.) 79 Pac (2) 
465. 
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at common military terms/® and words of arts.®^ And terms 
borrowed from a foreign law should be given the meaning they have 
ill the foreign law.®^ Similarly, where the words incorporated in a 
statute have acquired a specific meaning by virtue of judicial inter¬ 
pretation, such meaning should be accepted, in the absence of some 
indication of a contrary legislative intention.®® And the same is 
true with reference to commercial or trade names used in a tariff 
act to designate certain ]dnd.s of goods, where such names have 
acquired a well known meaning in trade and commerce.®* Bnt 
where a word has both a technical and a popular meaning—no 
matter in what sort of a statute it appears—the latter meaning will 


20 Henry v U.S.. 251 U.S, 393, 40 S Ct. 185, 64 L.Ed. 322; Ex parte Vin¬ 
cent, 26 Ala. 145; Fort v Brinkley, 87 Ark. 400, 112 S.W. 1084; Western 
Union Tel. Co. v Soiicle, 103 Ind. 227, 2 N.E. 604; People v Coveleseky, 217 
Mich. 90, 185 N.W. 770; Mayo v Wilson, 1 N.H. 53; In re Lewis, 39 Nev. 445, 
159 Pac, 961, 4 A.L.R 241, Smitk v Buck, 119 Ohio St. 101, 162 N.E. 382, 61 
A.L.R, 1343. 

80Ex parte Hall (Mass.) 1 Pick. 261. 

aiHockett v State, 105 Ind. 260, 5 N.E. 178; Passaic National Bank v 
Eelman, 116 N.J.L. 279, 183 Atl. 677; Brocket v Ohio, etc., R. Co., 14 Pa. St. 
241. "Telephone" held word of art. Hockett v State, 105 Ind. 250, 5 N.E. 
178. 

32 U.S, V Jones, Fed. Caa. No. 15, 494. Also see 33 Harv, L.Rev, 587 
(1920). 

S3 U.S. T Merriam, 263 U.S. 179, 44 S.Ct. 69, 68 L.Ed. 240, 29 A.L.R. 
1547; People v Ill. Central R, Co., 314 III. 373, 145 N.E. 731; Smith y Board 
of Educ., 264 Ky. 150, 94 S.W. (2) 321; Cronan v Cotting, 104 Mass. 245; 
Sanders v St. Louis, etc.. Anchor Line, 97 Mo. 26, 10 S.W. 595, 3 L.R.A. 390; 
Moskowitz v Marrow, 261 N.Y. 380, 167 N.E. 506, 66 A.L.R. 870. 

31 Barrow v U,S. (U.S.) 7 Pet. 404, 8 L.Ed 728; Arthur y Morrison, 96 
U.S. 108. 24 L.Ed. 766; Toplltz v Hedden, 146 U.S. 252, 13 S.Ct. 70, 36 LEd. 
961. "Since we are dealing with a tax which is directed at a particular 
industry, this definite proof of a trade usage as to the term "carbonated 
beverages” calls into application the familiar rule that commercial and 
trade terms haying a uniform and definite meaning in commerce and trade 
will be interpreted accordingly ... If the act is one passed with reference 
to a particular trade, business, or transaction, and words are used which 
everybody conversant with that trade, business, or transaction, knows and 
understands to have a particular meaning in it, then the words are to he 
construed as having that particular meaning though it may differ from the 
common or ordinary meaning of the words.” Carter v Liquid Carbonic Pac. 
Corp,, 97 Fed. (2) 1, 3- Accordingly, 3.2 beer did not come within the 
meaning of the words "carbonated beverage". 
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prevail over the former, in the absence of any indication that the 
rvord rvas used in its technical sense.®** 

§188, Disjunctive and Conjunctive Words.—In ordinary use 
the word “or” is a disjunctive that marks an alternative which 
generally corresponds to the word '‘either”.®** In face of this 
meaning, howex-er, the word “or” and the word “and” are often 
11 ,seel intereliang-eahly. As a result of this common and careless use 
of the two words in legislation, there are occasions when the court, 
through construction, may change one to the other.®'* This cannot 
he done if the statute’s meaning is clear,®® or if the alteration oper¬ 
ates to change the meaning of the law.®** It is proper only in order 
to more accurately express,^® or to caiTy out the obvious intent of 
the legislature,^^ when the statute itself furnishes cogent proof of 

35 Well T Kenfleld, 54 Calff. Ap. Ill; Southern Bell Tel. Go, v D’Alem- 
herte, 39 Fla. 25, 21 So, 570; Maiss v Metropolitan Amusement Co., 241 III. 
177, 89 N.E. 268; Pedi v Ryan, 118 N.J.L. 516, 193 Atl. 801; Weiricli v State, 
140 Wis, 98, 121 N.W. 652, 

30Dodd 1 Independent Stove & Furnace Co. (Mo.) 51 S.W. (2) 114. 
Also see Ohio Fuel Supply Co. v Paxton, 1 Fed. (2) 662, aff’d 11 Fed. (2) 
740; Tyson v Burton, 110 Calif. Ap. 428, 294 Pac. 750. 

37 Santos v Dondero (Calif.) 54 Pae. (2) 764; LaRose v Posehl, 282 
N.Y.S. 332, 156 Misc. 476 (anti-labor injunction act). 

38 Robinson v Southern Pac. R, Co., 105 Calif. 526, 33 Pac, 94, 28 L.R.A, 
773; Beaty v Richardson, 56 S.C. 173, 34 S.E. 73, 46 LR.A. 617; Ashland 
County Bank v Butternut, 208 Wis. 90, 241 N.W. G38, 82 A.L.R. 865. 

39 Lyon Lumber Co. v Home Accident Ins. Co., 175 La. 476, 143 So. 379. 

«Loug V Jerzewaki, 257 N.Y.S, 371, 235 Ap. Div. 441. 

« Beasley v Parnell, 177 Ark. 912, 9 S.W. (2) 10; Smith v Parley, 140 
N.Y.S. 990, 155 Ap. Div. 813; Common v Kelley, 23 Pa. Diet 766; Weir v 
Bauer (Utah) 286 Pac. 936; State v TlHany, 44 Wash. 602, 87 Pae. 932. For 
substitution of "and” tor "or", see: Clark v State, 165 Ark, 16, 243 S.W. 866; 
Thomas v Grand Junction, 13 Colo. Ap. 80, 56 Pac. 665; Edwards v State, 62 
Fla. 40, 56 So, 401; People v Bmmerson, 302 III. 300, 134 N.B. 707; State v 
Brandt, 41 Iowa 593; Moore v Polsgrove, 219 Ky, 410, 293 S.W. 965; Cen¬ 
tral Trust Co. V Howard (Mass.) 175 N.B. 461; State ex rel Stinger v 
Krueger, 280 Mo. 293, 217 S.W. 310; People v Rice, 138 N.Y. 151, 33 N.B. 
.S46; City of Knoxville v Gerwin (Tenn.) 89 S.W. (2) 348; Morse v Tracey, 
91 Vt. 476, loo Atl. 923; State v Steiner, 160 Wis. 175, 161 N.W. 266. And 
for substitution of “or" for "and”, see: Northern Commercial Co, v TJ.S,, 217 
Fed. 33, 133 C.C.A. 143; People v Tnistees of Northwestern College, 322 III. 
120, 152 NE. 555; State v Myers, 146 Ind. 36, 44 N.B. 801; James v U.S, 
Fidelity & Guar. Co, 133 Ky. 299, IT} S.W. 406; la re Steinruok’s Insolvency, 
225 Pa. 461, 74 Atl 360, Robson v Cantwell, 143 S.C. 104, 141 S.E. ISO. 
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the error of the legislature/- and especially ivhere it will avoid 
alisiird or impossible consequences/® or operate to harmonize the 
statute and give effect to all of its provisions^’* Accordingly, the 
word “or”, as used in a statute whicli provided that the owner or 
operator of a motor vehicle should not he liable to a guest in case 
of ail accident unless the accident was intentional on the part of 
the owner or operator, or caused by his lieedlessuess “or” reckless 
regard of the rights of others, was interpreted to mean “and” since 
otherwise the statute ivould have effected no change in existing 
liahilityd’' The snlistitution of these two words for each other is 
also pei'inissihle in criminal statutes/® although some authorities 
hold olherwised' It is suggested, however, that a snlistitution 
should not he made where it ivould aggravate the offense or increase 
the punishmentd''* The oonrt should be extremely reluctant in a 
criminal statute to substitute disjunctive words for conjunctive 
words, and vice versa, if such action adversely affects the aeoiised. 


12 Santos V Dondero (Calif.) 54 Pac. (2) 764. 

43 Rice V U.S, 53 Fed. 910; Doughton Seed Co, v U.S. (U.S.) 24 C.CPA. 
258, Hines v Mills (Ark.) 60 S.W. (2) ISl; Robinson v Soutbeni Pac R 
Co, 106 Calif. 526, 38 Pac. 94, 28 L.R.A. 773; Collins v (Jranite Co,, 72 Me, 
422 And see People ex rel Fix v Northwestern College, 322 III. 120, 152 
N.E. 555, where the court refused to substitute "or” for "and" In a statute 
which exempted from taxation all "property used exclusively for religious 
purposes, or used exclusively for school and religious purposes," m order 
to exempt property owned by a non-sectarian school of liberal arts. Also 
note State ex rel Spillman v Bructon Mfg. Co. (Neb.) 207 N,W. 664, 44 A.L.R. 
1172, where "and" was changed to "or" m a statute reading “It a corpora¬ 
tion is ousted and dissolved by the proceeding herein authorized, the court 
shall appoint three disinterested persons as trustees of the creditors and 
stockholders " 

44 See note in 48 Am. Dec. 673. And see Kirk v State, 126 Tenn. 7, 150 
S.W S3, that such substitution may be utilized in order to make a law 
constitutional. 

43 Fulghum v Bleakley, 177 S.C. 286, 181 S.E. 30. 

40 Williams v State, 99 Ark. 149, 137 S W- 927; Ex parte Chin Van, 60 
Calif, 79, City of Indianapolis v Huegele, 115 Ind. 581, 18 N.E 172; State v 
Myers, 10 Iowa 448, Williams v Poor, 66 Iowa 410, 21 N.W. 553; Carlsen v 
State (Neb.) 254 N.W. 744, cert, den 55 S.Ct 123; People v Lyttle, 40 N.Y.S. 
163, 7 Ap. Div. 553 

47 US. V Ten Cases of Shawls, 28 Fed. Cas. 16, 448; Buck v Danzen- 
baeker, 37 N.J.L. 359; Fagan v State, 47 N.J.L. 175. 

45 State V Maurer, 255 Mo. 152, 164 S.W. 551; State v Walters, 97 N.D. 
489, 2 S.E. 539. 
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§189. General and Special Words or Terms,*"—It is also a 
liasic rule of coiustruetioii that general words should he given a gen¬ 
eral construction that is, they should he given their full and 
natural ineauiiig','’* unless the statute in some manner reveals that 
the legislative intent was otherwise."- Such a eoiitrary intent may 
be found ill the piirpose and subject matter,"" or context of the 
statute,"* so that as a result the general terms may be qualified or 
restrained."" For example, a statute which provides for the taxa¬ 
tion of all property of a certain hind, means all of .such property 
tliat is within the jurisdiction of the taxing power."" And where 


ni Also see § 1G7, supra. 

lioTynan v Walker, 35 Calif. 634, Torrance v McDougald, 12 Ca. 526; 
Jones V Jones, IS Me. 308; State ex rel School Dist. v Lee, 303 Mo. 041, 262 
S.W. 344, State v Overstreet, 53 Mont. 585, 165 Pac. 763, Briggs v Cemetery 
Ass’n, 185 N.Y.S. 348, 113 Misc. 685; State v Willis, 130 Tenn. 403, 170 S.W. 
1030; Skeen v Craig, 31 Utah 20, 86 Pao. 487; Van Steenwyck v Washburn, 
59 Wis. 483, 17 N.W. 2S9. But general words in a statute do not include or 
bind the government by whose authority the statute was enacted, where 
its sovereignty, rights, prerogatives, or interests are involved, Slate ex 
rel Martin v Reis (Wis.) 284 N.W. 580. Since laws are presumed to be I’or 
the benefit of the citizen rather than for the benefit of the government, if 
the government is not expressly referred to in the statute, it is presumed 
that it was not intended to be affected thereby, unless the presumption is 
overturned by a clear and irresistible implication from the statute itself. 
D.S. V Hewes, Fed. Cas. No. 15,359. Also see Title Guaranty Co. v Guar¬ 
antee Title Co., 174 Fed. 385; TJ.S. v Herron (U.S.) 20 Wall. 251, 22 L.Bd. 
275 (bankruptcy); State ex rel Goodman v Halter, 149 Ind. 292, 47 N.E. 665 
(statute of limitations); Major v Montclair R. Co., 35 N.J.L 328 (eminent 
domain); Haley v Sheridan, 190 N.Y. 331, 83 N.E, 296 (court costs), and 
Stale V Grlftuer, 61 Ohio St. 201, 55 N.E. 612 (taxes), But see Doe v 
Deavors, 11 Ga. 79; Common, v Garrigues, 28 Pa. 9, and Martin v State, 24 
Tex. 61, 

n Anderson v City of Hattiesbuig, 131 Miss 216, 94 So. 163. Also see 
cases under note 50, ibid. 

Tynan v Walker, 35 Calif, 634; State v Huxford, SB R.l. 387, 87 Atl. 
171; Van Steenwyck v Washburn, 69 Wis. 483, 17 N.W. 289. 

Board of ComTs v Lunney, 46 Colo. 403, 104 Pac, 945; Barber v 
Morgan, 89 Conn. 583, 94 Atl 984; Myer y Ada County (Idaho) 293 Pac. 322; 
People V Harrison, 191 111 . 257, 61 N.E. 99; State v P 17 , 1S6 Mo. 198, 85 S.W, 
328; Matter of Holbrook, 99 N.Y. 539, 2 N.E. 887: In re Metcalf’s Estate, 41 
Wyo. 36, 282 Pac. 27. 

n Torrance v McDougald, 12 Ga. 526. 

55 Lynch 7 City of Long Branch, 111 N.J.L. 148, 167 Atl 664. 

55 Common, v Standard Oil Co.. 101 Pa. 119. 
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any other construction will lead to unjust,oppressive,^® or 
absurd consequences, general words should he given a limited 
or restricted meaning. In addition to these, general terms may also 
be restricted liy specific words with which they are associated,”® 
with the result that the general language will be limited by the 
specific langrrage whicli indicates the statute’s object and piir- 
pose.''^ For instance, the word “land” will usually include the 
buildings thereon, but the buildings will be excluded where the 
ivord “laud” is coupled with the word “building”,”' Special 
words, on the other hand, may be expanded in their nieauing as well 
as limited or restricted,”” provided the purpose of the statute is 
general, if such expansion will make the intent of the legislature 
effective.”* Nevertheless the general rule may he announced that 
in the construction of statutes, general words are to he considered 
more broadly than specific words, and specific words more narrowly 
than general words.”” 

§190. Nosoitur a Sociis (Associated Words).—order to as¬ 
certain the lueaiiiiig of any word or phi'ase tlint is amhiguoiis or 
susceptible to more tlian one meaning, the court may properly resort 

57 Oaldand v Oakland Water Front Co, 118 Calif. 160, 50 Pac. 277; 
Gieelc-Amei'ican Produce Co. v Ill. Cent. R. Co, 4 Ala. Ap. 377. 

59 Chinese Merchant's Case, 13 Fed. 605, State v Smiley, 65 Kan. 240, 
69 Pac 199, 67 L R.A, 903, aff 196 U.S. 447, 25 S.Ct. 289, 49 L.Ed. 546. 

55 Tsoi Sim Y U,S„ 116 Fed. 920, 54 C,C.A, 154; State ex rel McPherson 
V St Louis, etc., R. Co„ 106 Mo. Ap. 207, 79 S.W. 714; People v McDonald, 
3 N.Y.S. (2) 784, 167 Misc, lOSO. 

COMyer t Ada County (Idaho) 293 Pac 322; State y Board ot Com'rs, 
175 Ind. 400, 94 N.E. 716, Darling v Darling, 194 N.Y.S. 897, 118 Misc. 817. 

Cl In re Rouse Hazard a Co„ 91 Fed. 96, U.S. v Crawford, 6 Mackey (D.C.) 
319, Dawson County v Clark, 58 Neb. 756; 79 N.W. 822; Nance v Southern 
Ity. Co., 149 N.C. 366, 63 S.E. 116. 

CJ People ex rel International Nav. Co. v Barker. 153 N.Y. 98, 47 N.E. 46. 

C3 Roberts v Allen (Calif.) 7 Pac. (2) 309. 

04 Board of Com’rs t Lunuey, 46 Colo. 403, 104 Pac. 945; Lewis t North¬ 
ern Pac. R. Co , 36 Mont. 207, 32 Pac. 469. Perhaps the most outstanding ex- 
iiraple ot this principle, is the inclusion of grandchildren in the word "child” 
in statutes ot distribution. Walton v Cotton (U.S.) 19 How. 355, 15 L.Ed. 
658; Beebe v Eastabrook, 79 N.Y. 246; Appeal of Eshlemaii, 74 Pa. 42. 

C5 Davis v W. T Grant Co. (N.H.) 185 Atl. 889. And an expression in a 
statute of a limitecl purpose precludes an inference that the legislature 
intended the statute to have a broader effect. Bowdler y St. Johnsbuiy 
Trucking Co. (N.H.) 4 Atl. (2) 871. 
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to the other words with which the ambiguous word is associated iu 
the statute.'”’ Accordingly, if several words are eoimected by a 
copulative coujuiietioii, a presumption arises that they are of the 
same class,”' unless, of course, a contrary intention is indicated.''* 
On the other hand, the maxim,'"* “noscitav a soma”, is not to lie 
applied where the meaning of a ivord or phrase is clear and luiain- 
luguous.'''’' Nor is it to he used so as to render general words use¬ 
less."’- Like all other priueiples of construction, it is to be used only 
as an instrumentality for determining the intent of the legislature 
where it is in doubt, 

§191. Ejusdem Generis.—AVhere general word.s follow the 
de.signation of particular things, or classes of persons or sulijcets, 

MNeal V Claik, 95 U.S. 704, 24 L.Ed. 686, Patton v U.S., 159 U.S. 500, 
16 S.Ct. 89, 40 L-Ed, 233 (revenue law); Haisten v State, 5 Ala. Ap. 56; 
O'Neal V Turner (Ala.) 158 So. 801; Slieely v People, 54 Colo. 136, 129 Pao, 
201; Carson v Shelton, 128 Ky. 248, 107 S.W. 793; Israel v City of New 
Orleans, 130 La, 980, 58 So. 580; Stradar v Stern, 172 N.Y.S, 482, 184 Ap. 
Dlv. 700; State v Sorlle, 56 N.D, 650, 219 N.W. 105, In re McCully's Estate, 
269 Pa. 122, 113 Atl. 159; Clark v City of Burlington, lOi Vt. 391, 143 Atl. 677. 
This rule, while analogous to that ’which requires a statute to be construed 
with relereiice to the subject matter of the act, is not the same. That rule 
directs the court to seek the exact meaning of a doubtful word or phrase 
by a consideration of the tenor of the whole law and the object and purpose 
in enacting it, hut the present rule is rather one of personal criticism, and 
applies to the case of several terms grouped together and mutually qualify¬ 
ing each other. Black, Int. L., § 67. State v Black, 75 Wis. 490, 44 N.W. 
635, is a good example of the application of the rule of noscitur a sociis. In 
this case, involving a criminal statute, the "words "money, goods, 'ivares, 
meichandise, or other property" were held to apply only to tangible property. 

87 Carson v Shelton, 128 Ky. 248, 107 S.W. 793; Gales v City of Pich- 
mond, 103 Va. 702, 49 S.E. 965; Brown v Chicago & N, W Ry. Co., 102 
Wis. 137, 7 1 N.W. 748, 78 NW. 771, 44 L.R.A. 579. But the use of the dis¬ 
junctive probably makes the maxim inapplicable. Russell v Porto Rico, 26 
Porto Rico 456. 

('Estate V Russell, 41 Conn. 433. Also see cases under note 67, ibid. 

'iOMoreeock v Hood, 202 N.C. 321, 162 S.E. 730; Bear v Marx, 63 Tex. 
..98. That nocitur a sociis” is not a fixed rule of construction, see Corona 
Coal Co, V U.S , 21 Fed. (2) 4S9, aff'd 23 Fed. (2) 673. 

lORnssell Motor Car Co. v U.S., 261 U.S. 514, 43 S.Ct. 428, 67 L.Ed. 778; 
.Strohmeyer & Arpe Co. v U.S, 178 Fed. 268; Brown v Chicago, etc , R. Co., 
102 Wis. 137, 77 N.W. 74S, 78 N.W. 771, 44 L.R.A 579, 

71 City of Neenah v Krueger (Wis.) 240 N.W. 402, 

^ ■-’Ben.son v Chicago, etc, R. Co, 75 Minn. 163, 77 NW. 798; Brown v 
Chicago, etc., R Co, 102 Wis. 137, 77 N.W. 748, 78 N.W. 771, 44 L.R.A 579, 
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tlie ■words will usually be construed to include only tliose 

persons or thing's of the same class or general nature as tliose specifi¬ 
cally emimerated.'^ For example, where a law prohibits the exclu¬ 
sion of any persons on aecoiuit of their color from “barber shops, 
eating houses, or otlier places of public resort,” the latter phrase 
will be restricted to places of the same general character of those 
specifically enumerated^'' This is the rule known as ‘'ejnsdem (/en- 
eris’V® and it is founded upon the idea that if the legislature 
intended the general words to be used in an nnrestrieted sense, 
the particular classes would not have been mentioned It is especi¬ 
ally applicable to penal statutes.'^^ But under no circumstances, 
and regardless of the type of statute involved, must the rule be 
used- where the language of the statute i-mder consideration is 


73 Factor v Laubenlieimer, 290 U.S. 276, 54 S.Ct. 191, 78 L.Fa 315; F.S. 
7 Certain Lauds, 12 Fed. Supp, 345; Jones v State, 104 Ark. 261, 149 S.W. 56; 
Miscli y Russell, 136 III. 22, 26 NE 528, 12 L.E.A, 125; State v Pratber, 79 
Kan. 513, 100 Pac. 57; State v Barge, 82 Minn. 256, 84 N.W 911, 53 LR.A. 
428; In re Stryker, 158 N.Y. 526, 53 N.E 525; Richmond First Nat. Bank v 
Holland, 99 Va. 495, 39 SE. 126, 65 L.R.A. 165 And naturally a clear indi¬ 
cation to the contrary, will prevent such a construction. U S. v Salem, 235 
U.S. 237, 35 S.Ct. 51, 59 L.Ed. 210; In re Chavez, 34 N.M. 258, 280 Pac. 241, 
69 A.L R. 769. "While in the ahetract, general terms are to be given their 
natural and full signification, yet where they follow specific words of a 
like nature, they take their meaning from the latter, and aie presumed to 
embrace only things or persons of the Idnd designated by tliein." Anderson 
V City of Hattiesburg, 131 Miss. 216, 94 So. 163. Among the most prevalent 
of these comprehensive expressions, are "and all others”, "any others", "or 
other husiness". City of St. Louis v Laughlin, 49 Mo. 559, "other persons”. 
Chapman v Woodruff, 34 Ga. 91, "other property”. Slate v Black, 75 Wis. 
490, 44 N.W. 635. "others”, Kirkley v Portland Elec. Power Co, 136 Ore. 421, 
298 Pac. 237; Burns v Watertown, 213 N.Y.S. 90, 126 Mise. 140. 

74Rhone V Loomis, 74 Minn. 200, 77 NW. 31. 

73 Gooch V U.S. (U.S.) 56 S.Ct. 395. See also Spaldings v People, 172 
III. 40, 49 N.E. 993; Brook v Cook, 44 Mich. 617, 7 N.W. 216, 

70 Ex parte Williams (Calif.) 87 Pac. 565; .State v Campbell, 76 Iowa 
122, 40 N.W. 100, Tucker v St Louis-S. P. Ry Co, 233 S.W, 512, affd 298 
Mo. 511, 250 SW. 390. People v Edelstein, 86 N.Y.S. 861, 91 Ap. Div. 447; 
Hurt V Oak Dawns (Tex.) 86 S.W. (2) 296 (gambling statute held tff-include 
dog races). 

77 Ex paite Muckenfuss, 52 Tex. Cr. 467, 107 S.W 1131; Hint v Oak 
Downs, Inc. (Tex.) 85 SW. (2) 294, US. v Zumstein, 24 Fed. Supp, 516 
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pliiiiiand there is no nueertmnty.'® Its use is perinissible only 
as an aid to the court in its attempt to ascertain the intent of the 
hiwiuiikers.^“ Nor will it be proper for the court to follow the rule 
where to do so will defeat or impair the plain purpose of the legisla¬ 
ture.''*' It cannot he employed to restrict the operation of an act 
within narrower limits than was intended by the lawmakers.®- Nor 
is the rule to be applied where specific words enumerate subjects 
which greatly differ from each other,®® or where the specific words 
exhaust all the objects of the class mentioned.®* Under these cir¬ 
cumstances, the general words must have a different meaning from 
that of the specific words or he meaningless.®® And, of course, the 
legislature cannot be presumed to liave used any word without in- 


ISIJ.S. V Gallagher & Aaelier (U.S.) 12 Ct. Gust. Ap. 172; Eeynolda v 
Ueynolds (Fla.) 152 So. 200; Mills v Barbourville, 273 Ky. 490, 117 S.W (2) 
1S7. 

Ti* Gooch T U.S. (U.S.) 56 S.Ct 395; State v Miller, 90 Kan. 230, 133 Pac 

m. 

^ BO Mason v U.S,. 260 U.S. 545, 43 S.Ct. 200, 67 LEd, 396, Baker v 
Shinkle, 249 111. 154, 94 N.E. 58; Strange v Board of Comrs., 174 Ind. 756, 91 
N.E, 506; State v Miller, 90 Kan. 230, 133 Pac. 878; Keane v Strodtman, 323 
Mo. 161, 18 S.W. (2) 896; State 7 McGilllc, 25 N.D. 27, 141 N.W. 82; Kaiser 
V Idleman, 67 Ore, 224, 108 Pac. 193. 

SI Texas v U.S.. 292 U.S. 22, 54 S.Ct 819, 78 L.Ed. 1042; City of Phil- 
adelpliia v Standard Oil Co., 12 Fed, Supp. 647, affd 79 Fed, (2) 764' Wise- 
man V Affolter (Ark.) 92 S.W. (2) 388. "The doctrine of ijusdem generis 
is only a rule of construction, to be applied as an aid in ascertaining the 
legislative intent and cannot control where the plain purpose and intent of 
the legislature would thereby be hindered or defeated." Grosjean v Ameri¬ 
can Paint Works (La.) 160 So. 449. Accordingly, the word "property" was 
held broad enough to include a motor truck in a statute making the city 
liable for damages "to peisons and property”. Coleman v Oakland (Calif.) 
295 Pac. 59. 

B3U.S. Cement Co. v Cooper, 172 Ind. 599, 88 N.E. 69. 

Jones V State, 104 Ark. 261, 149 S.W. 56; Donagby v State, 6 Boyce 
(Dela.) 467, 100 Atl. 696; McReynolds v People, 230 III. 623 82 N E. 945- 
Phelps V Common., 209 Ky. 318. 272 SW. 743; Brown v Corbin, 40 Minn'. 
508, 42 N.W. 481; State v Eckhardt, 232 Mo. 49. 133 S.W. 321; Corby Bank¬ 
ing Co. V Common., 123 Va. 10. 86 S.E. 133. 

84 U.S v Mescall, 215 U.S. 26, 30 S.Ct. 19. 54 L.Ed. 77; State v Smith, 
233 Mo. 242, 135 S.W. 465, 33 L.RA. (n.s.) 179; Kansas City Southern R. 
Co. V Wallace, 38 Okla. 233, 132 Pac. 908. 

S5 Mason r U.S., 260 U.S. 545, 43 S.Ct 200, 67 L.Ed. 396; Gates v Chand¬ 
ler (Miss.) 165 So. 442; Stoll v Frank Adams Elec. Co., 299 Mo. 25 240 S.W, 
245, cert, gnashed, 299 Mo. 25, 251 S.W. 917; Weiss v Swift, 36 Pa. Super, 
376; State v Savidge, 144 Wash. 302, 258 Pac. 1 
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lending that it mean aometliing. Nor will the rule be applicable in 
une other situation; tlius, wdiere a statute enumerates persons or 
tilings of an inferior rank, dignity, or importance, it is not to be 
extended by the addition of general words to persons or things of a 
higher rank, dignity or iinportanee than that of the highest eniimer- 
atecl, if there are any of a lower species to which the general words 
can apply.And still further, in any case, the context of the whole 
statute may rehnt the application of the rule of “ejusdem generis” 

To hold otherwise, would make the legi.slative intent subordinate 
to the rule. 

The application of the rule is clearly illustrated in Hodgson v 
Mountain & Gulf Oil Co. (297 Fed. 269, 272) where the statute pro¬ 
vided that “All permits or leases hereunder shall inure to the benefit 
of the claimant and all other persoiis claiming through or nuclei' 
him hy lease, eontrael or otherwise, as their interests may appear.” 
The court refused to nielnde a co-locator within the scope of the 
enactment, saying; 

“What is the interpretation of the term ‘otlierwise’ with 
respect to the classification which immediately precedes it? 
The ejiisdem genens rule of statutoiy construction is that a 
‘clean-up’ phrase of this character will include only things of 
a like or similar kind, and nothing- of a higher class than tliat 
which it immediately follows.” 

Blit the rule cannot he used in order to defeat the legislative 
intent; it i.s not applicable where the legislative intent obviously 
makes it inapplicable, as was true in State v Miller (90 Kan. 230, 
133 Pae. 878), wkere the defendant was charged with violating the 
■statute which made it ludawful for any person to “willfully admin¬ 
ister .... any medicine, drug, or stilistance whatsoever, with 
intent thereby to procure abortion”: 

“It is vigorously urged that the alisence of an allegation 
that the walking and running and the niediciiie given were 
calcnkted to produce an abortion and the failure to charge the 

SG Woodivortli v Paine’.s Adm’rs, 1 III. 374. Tliis pi'ineiple is applicable 
to the enumeration o£ courts. Chapman v WoodruCf, 34 Ga. 91. 

87 Phelps v Common., 209 Ky. 318, 272 S.W 473; National Bank of Com¬ 
merce V Ripley, 161 Mo, 126, 61 SW. 587. And see People v Marauette 
National Fire Ins. Co., 351 III. 516, 184 N.E 800- "This maxim, otlienvi.se 
known as Lord Tenderden's lule, is one of numerous rules of construction. It 
does not apply where from the whole statute a larger intent may he gathered, 
if the application of the rule will operate to defeat such larger intent ’’ 
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kind of siibslances admiuisteTecI Tender the iiiforniatiou bad, 
and that the doctrine of ejusdcm generis precludes embracing- 
within the charge other than means kindred to the giving of 
drugs and the use of instruments. But viewed from a practical 
and uommonsense standpoint it is clear enough that the de¬ 
fendant was very well advised that she was called on to meet 
a claim by the state that she had used the means indicated 
.... The legislature has made such conduct a crime without 
stopping to provide that the medicine, instninieuts or means 
used he such as are calculated to produce the intended result, 
The rule of ejusdem generis i.s merely one of comstruetion, and 
like all the rest i,s useless when the intention is so plain as to 
require no resort to canons of construction. Such rules and 
canons are,^of use ouly when amhigiiity or uncertainty calls for 
aids to a correct solution .... The phrase ‘ any instrument or 
meaiLs w'hatsoever’ carries the facial evidence of a legislative 
intent to cover the extent of the criminal machinations and 
devices of the abortionist in order to protect the pregnant 
woman and the unborn child. Wliatsoever in the law, like 
whosover in the gospel, is a word of the widest import. It is 
■suggested that while one might administer a known deadly 
poison which would imply the intent to take life, he might give 
a .siibstaiiee not known to him to be naturally productive of an 
aliortion, and hence to charge him criminally it would be 
necessary to aver knowledge. The fallacy of this argument 
a.s applied here lies in the fact that the statute has made it a 
crime to administer anything ivith intent. . , thus making tlie 
act and intent sufficient regardle.ss of the character of the sub¬ 
stance admiiihstered. ” 

§ 192. Ejusdem Generis Criticized.—This rule, like the maxim 
tj'prcssio iinius est exclusia alierius, may be criticised because it is not 
nei'e.ssarily in accord with the habits of speech of most people, 
According to an eminent authority oii the interpretation of .stat¬ 
utes,'^’* it has "a little greater foundation in logic and in ordinary 
habits of .speech” than has the other maxim. And so he continues: 

But for that very reason it is of limited importance in 
dtscoveriug the determinates covered by the statute. There 
is no case in which the words ‘other’ or 'any other’ are 
used and applied, in which the same result could not have 
lieen reached if these words were alxsent. And where the courts 
have found that the phrase ‘other’ has the effect of eiior- 
monsly increasing the number of determinates, it is generally at 
the cost of making redundant aU the previously euiiiiierated 
Thus we have the dilemma that when a long list of 

88Landis, J, M, Statutory Interpretation (1930) 43 Harv, L.ReT, 886, 
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categories of tiiiugs is supplemeutecl l)y the jihrase ‘and 
others’ we may either omit these words or omit the preceding 
list. The rule of ejxisdem generis would have some value in 
cases in which the doctrine of ‘strict construction’ is ap¬ 
plied.” 

If this criticism is well taken, as it seems to be, then the founda¬ 
tion of the rule would disappear, for the rule can he justified only 
as it is founded on human experience and probability. Neverthe¬ 
less, where the statute is carefully constructed gramatically, the 
rule should be of some assistance to the court in aseertaming the 
legislative meaning, since those who drafted the statute most likely 
did so with the rule in mind. 

§193. Relative and Qualifying Terms.—It may be stated as 
a general rule that a qualifying or relative word, phrase, or clause, 
.such as “which”, “said”, and “such”, is to lie con.strned as apply¬ 
ing to the word, phrase, or clause next preceding,or, as is fre¬ 
quently stated, to the next preceding antecedent,'’'' and not ns 
extending to or iuclnding others more remote,*’^ unless a contrary 
iutention appears.*”’ This rule, hoivever, should not be utilized until 
other and more important rules of eomstruetiou have pi-oved futile.*’® 

80Puget Sound Elec. Ry. Co. v Benson, 253 Fed. 710; Los Angeles County 
V Graves (Calif.) 290 Pac. 444, Stevens v Ill, Central R, Co., 306 III 370, 137 
N.B. 859; Quinn v Lowell Elec. Light Corp, 140 Mass. 106, 3 N.E. 200, 
Traverse City y Blair Township, 130 Mich. 313, 157 N.W. 81; State ex lel St. 
Louis Public Serv. Co. v Public Serv. Comm. (Mo.) 34 S.W. (2) 486, Nebraska 
State Ry. Comm, v Alfalfa Butter Co.. 104 Neb. 797, 178 NW. 766, State v 
Bailey, 67 Wash. 336, 121 Pac. 821, This is a rule of grammar as well as a 
rule of law. 'Wood v Baldwin, 10 N.Y.S. 195. 

ao This is sometimes called the doctrine of the last antecedent. Town of 
Floieuce v Webb (Ariz.) 9 Pac. (2) 413. "The last antecedent is the Iasi 
word which can be made an antecedent without impairing the meaning of the 
sentence.” Traverse City v Blair Township, 190 Mich. 313, 157 N.W SI And 
note State ex rel Stewart y District Court, 103 Mont. 487, 63 Pac. (2) 141, that 
a relative clause must be construed as relating to the nearest antecedent that 
will make sense. This is a better statement of the rule. 

81 Board of Port ComTs v Williams (Calif.) 60 Pac. (2) 454. 

81 Stevens v Ill. Central Ry. Co., 306 III. 370, 137 N.E. 359; Marquette 
Cement Mfg Co. v Fidelity & Dep. Co (Miss.) 158 So. 924; Fowler v Tuttle, 
24 N.H. 9; State V Navaro (Utah) 26 Pac. (2) 965 The presumption that a 
relative pronoun or qualifying clause refers to the nearest antecedent is not 
rebutted by an inconsistent meaning due to the position of a comma. Jor¬ 
genson V City of Superior, 111 Wis. 561, 87 N.W. 565. 

83 Town of Florence v Webb (Ariz.) 9 Pac. (2) 413. 
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If there is something in the statute indicating' that the relative word 
or qualifying provision is intended to apply other than to the next 
preceding antecedent, the rule obviously must be disregarded.®^ 

Only slight indication, however, is necessary in order to extend 
the scope of the relative term.®' Such an extention may well be 
required by the natinal and commonsense meaning of the statute,®® 
and especially in order to avoid absurd results or to prevent a 
departure from the evident purpose of the legislature.®’ And where 
a danse, or phrase, follows several words to which it might be 
equally applicable, it should, if at all possible, be construed as 
applying to them all.®® But a qualifying phrase appearing in a para¬ 
graph before a semi-colon does not bridge the semi-colon and qualify 
what follows it.®® 

§ 194. Keddendo Singula Singulis.—It is also ivell established 
as a principle of statutory construction that ivords in different parts 
of a statute mnst be referred to their aiipropriate eoiinectioii, giving 
to eadi in its place, its proper force and effect,'®® and, if po.ssible, 
rendering none of tlieni useless or superfluous,'®' even if strict 
grammatical construction demands otherwise,'®' This is the priu- 

State ex rel Crow v St, Louis. 174 Mo. 125, 73 S.W. 623, 61 L.R.A 593 
Moreover, the applicability of the above text is clearly .shown in Myev v Ada 
County (Mont.) 293 Pac. 322, where the qualifying clause "On examination” 
was held to refer to the clause "all services and proceedings” and not solely 
to the last antecedent. In a statute reading: "For all services and proceed¬ 
ings before a justice of the peace, in a criminal action or proceeding on exami¬ 
nation, when an examination is not waived, or trial upon an issue of fact, 
? 6 . 00 .” 

S .1 Myer v Ada County (Idaho) 293 Pac. 322; Oyer's Estate, 65 Pa. St. 311; 
Fisher v Connard, 100 Pa. St 63. 

State ex rel Board of Com'rs v Zanesville, etc, Road Co 16 Ohio St 
308. 

91 Ibid. 

98 U.S. r Standard Brewery, 251 U.S. 210, 64 L.Ed. 229, 40 S.Ct. 139. Also 
see Coxson v Doland (N.Y.) 2 Daly 66. Porto Rico Light & Power Co v Mor, 
253 U.S. 345, 40 S.Ct. 515. 64 LEd. 944, and King's Lake v Jamison, 176 Mo. 
557, 75 S.W. 679. 

90 Orlosky v Haskell (Pa.) 115 Atl 112. 

wo Common, v Barber, 143 Mass. 560, 10 N.E. 330. 

loiMcIntyie v Ingraham. 35 Miss. 25; Old Dominion Building & Loan 
Assoc. V Sohn, 54 W.Va. 101, 46 S,B. 222. 

102 Common, v Barber, 143 Mass. 560. 10 N.E. 330. 
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(‘iple known as * ‘ reddendo singula sing alls 'Dy virtue of it, if the 
sense of the statute so reciiiires, and in order to further the intent of 
the legislature, the various words, clauses and phrases are to be 
taken distributivelyd®^ 

The following quotation from Dwarris will better illustrate this 
sort of interpretation: 

“Although the intent of the legislature, is not to be col¬ 
lected from any particular expression, but from a general view 
of the whole of an act of parliament, it is often material to 
attend to the collocation of words in a sentence. 

"When words are at the beginning of a sentence, they may 
goveni the whole as “Ntilhis liber home ”,—All ividows— 
‘‘E^mmeni ei en meme, le vianere”, etc, 

When words are at the end of a sentence, they may refer 
to the whole. Thus the words, per legem terroe, in cap. 29 
of Magna Charta, being towards the end of the chapter, have 
been always held to refer to all the precedent matter. 

But if wordiS are in the middle of a sentence, and sensibly 
apply to a particular branch of it, can they be extended to that 
which follows Agreeably to reason, and hi grammatical con¬ 
struction, it should seem not; hut as statutes are read without 
breaks and slops, it is not any time clear, that words belong to 
any particular branch of a sentence; it must be collected from 
the context, to what they relate; and they are often, as will be 
seen to be read distributively —"reddendo singula singulis.” 

The court in S. S. Kresge Go. v. Ward (279 U. S. 337, 49 S. Ct. 
336, 73 L. Ed, 722) relied upon this general principle of construc¬ 
tion ill construing a statute which made it uiilaivful to sell at retail 
ill any store or esta))li,shecl place of husiness “any spectacles, eye 
glasses, or lenses for the correction of vision, unless a duly licensed 
physician or duly qualified optometrist, certified luider this article, 
be iu charge of and (in) personal attendance at the booth, counter 
or place, where such articles are sold iu such store or established 
place of business’’. As a I’esult, the eoiu’t found that the statute, 
when it required a phy.siciaii or optometrist to be in charge of the 


103 U.S. v Simms (U.S.) 1 Cranch 252, 2 L.Etl, 98: U.S. v Hartwsll (U.S.) 
6 Wall. 385, IS L.Ed. 830; Common, v Barber, 143 Mass. 560, 10 N.E, 330, 

104 Dwarris (Potter) on Statutes, p. 217. 
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plfiL'e of solo, meiint flint siieli pliysician or optometrist slionid 1 )l> 
ill L-hai'Ke by reason of and in tlie exereise of his professional 
capacity. >Siuiilarly, the rule rvas also used in Quinn v Loivoll 
Electric Light Carp. (140 Mass. 106, 3 N.E. 200), where the legis¬ 
lative enactment provided for its adoption “at a legal meetiug of 
the city council or the inhabitants of the town called for that pur¬ 
pose”, and it was held that only in the ease of a town was it 
necessary for a meeting to he called for tlie specific purpose. 

Obviously, the maxim reddendo singula singulis fiuds its juliti- 
fication in our use of the English language. If this iiiaxim, or some 
principle closely alhecl to it, were not used, many legislative enact¬ 
ments would be filled with inconsistencies. And in addition, it is 
doubtful whether the legislative intent could he ascertained, in 
many instances, at least, if every part of the statute were considered 
separately and apart from the other pai’ts instead of distrilnitively 
and in relation to all of the other words, phrases, and clauses of the 
enactment. 


§ 195, Express Mention and Implied Exclusion (Expressio 
Unius Est Exclusio Alterius.—As a general rule, in the interpreta¬ 
tion of statute.?, the mention of one thing implies the exclusion of 
another thing.^”^ It therefore logically follows that if a statute 
enumerates the things upon which it is to operate, everything else 
must necessarily, and by implication, ])e excluded from its operation 


10" Walla Walla v Walla Walla Water Co., 172 U.S. 1, 19 S.Ct 77, +3 L.'Ed, 
341; Fidelity & Cas Co. v Allen, 84 Fed. (2) 53; Havemeyer v Superior Court! 
84 Calif. 327, 24 Pac. 121; Young v Regents o£ Kansas Uiiiv,, 87 Kan. 239, 
124 Pac. 160; Taylor v Mich. Puh. TJtU. Comm, 217 Mich. 400, 1S6 N W. 485; 
Matthews v Shinher, 62 Mo. 329; .State v Driscoll (Mont.) 54 Pac (2) 571; 
Page V Allen, 58 Pa. St. 338; Nelden v Clark, 29 Utah 382. 53 Pac. 524; Taylor 

^ ^ maxim, City of Corpus Cliristi 

V McMurrey (Tex.) 90 S.W (2) 868, mot den. 92 S W. (2) 1108, or a rule of 
construction, Yardley & Co. v U S. (U.S.) 22 C.C.P A. 300, and not a constUu- 
tional command. State v Driscoll (Mont.) 54 Pac (2) 571 Nor is it a rule 
of substantive law. Union Light etc., Co r. Louisville, etc,, R. Co, 257 Ky. 

L 195. Xhe maxim invoked expresses a ruJe of construction, 

not of substantive law, and serves only as an aid in discovering the legisla¬ 
tive intent When that is not otherwise manifest. In such instances it is of 
ec ing imjiortance; in others, not.” United States v Barnes, 222 U.S. 513, 
S.Ct 117, 56 L Ed. 291. For application of the maxim to general and 
Special legislation, see State v Clark, 25 N.J.L. 54. 
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iuicl effect f"cir instauce, if the statute iu question enumerates 
the matters over which a court has jurisdiction, no other matters 
may l)e included^'’" Similarly, where a statute foi'hids the per- 
forminiee of eerlain things, only those things expressly mentioned 
are forhiddend"” So also, if the statute directs that certain acts 
shall be done in a specified manner,^®" or by certain person,their 
perforinauee iu any other manner than lhat specified, or hy any 
other person than one of those named, is impliedly prohibitedd^ 

This maxim, or general principle of construction, as must be 
apparent, is based upon the probable intention of the legislature. 
Hence, where that intention clearly reveals that the lawmakers did 
not mean that the express mention of one thing should operate to 
exclude all others, of course, the principle is not applieabled^- Con¬ 
sequently, where the statutory language is plain and the meaning 


loupage Y Bartlett, 101 Ala. 193,13 So 768; Johnston v Baker, 167 Calif 
260, 139 Pao. 86; Village of Kincaid v Vecchi, 332 III. 585,164 N.E, 199; Pierce 

V Beclkins, 185 Iowa 1346, 172 N.W. 191; Van Sweden v Van Sweden, 250 
Mich. 238. 230 N.W, 191, Hendricks v Sweaney, 270 Mo. 685, 195 S.W. 714; 
Ki'uckman v Smith, 126 Ore. 395, 270 Pac. 474, Bx parte Brown, 21 S.D. 515, 
114 NW 303, In le Dowuerk Estate, lOl Vt. 167,142 Atl 78 But the expres¬ 
sion of one thing does not exclude another thing which is also expressed. 
Missouri Pub. iServ. Corp, v Pairbanks, 19 Fed. Supp. 38. 

lOTPaunell v Box (Tex.) 78 S.W. (2) 209. 

IDS Common y Kammerer, 11 Ky. L. 777;’13 SW. 108 
103 Anderson v P. W. Madsen Inv. Co., 72 Fed. (2) 768; Scliurtz v Grand 
Rapids, 208 Mich. 510, 175 N W. 421; Keane v Strodtman, 323 Mo. 161, IS S.W, 
(2) 896; Pancher v Board of Com’rs, 28 N.M. 179, People t Gorman, 231 
N.Y.S. 85, 133 Misc. 161; Harlan v Roberts, 2 Ohio Deo. (Reprint) 473; 
Scott T Ford, 52 Ore. 288, 97 Pac, 99; Taylor v Taylor, GG W.Va. 238, 66 S.E 
690 

110 Tayior v Michigan Pub. Util. Comm., 217 Mich. 400, 186 N.W. 485. This 
may also include the maxim "rxpi I’ssiim jarit ip.v.Kire taciturn" (when a law 
designates the actors, none others can come upon the stage) Taylor v Taylor, 
66 W.Va. 238, 66 S E, 690. 

111 Lubbock County School Trustees v Harral County School Dist. (Tex.) 
95 S.W. (2) 204. 

imSwick V Coleman, 218 III. 33, 75 N.E, 807, Kinney v Huering, 44 Ind. 
Ap. 590, 87 N.E. 1053; Commerce Trust Co. v Paulen, 126 Kan. 777, 271 Pac. 
338, 63 A.L.R. 384, Jeffeison County v Gray, 198 Ky. GOO. 249 S.W. 771; State 

V Commercial Nat Bank, 170 La. 431, 127 So 892; Lexington t Commercial 
Bank, 130 Mo. Ap. 687, 108 8W. 1095; Connery v Sewell, 213 N.Y.S. 602, 126 
Misc. 418; State v Whorton, 48 S.D. 332, 204 N.W. 169, State v Milwaukee 
Light, Heat & Traction Co, 165 Wis. 178, 164 N W. 837. 
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clear, there can be no implied excltision,^^® In other words, the 
principle is to be used only as a means of ascertaining' the legisla¬ 
tive intent where it is doubtful,and not as a means of defeat¬ 
ing the apparent nitent of the legislature.^^'' 

Nor does this principle of eoustrnction liave any application 
where the statute merely affirms existing law.^^® Neither does it 
apply to matters omitted by oversight,”' or where it clearly appears 
that something was expressly mentioned for another reason or 
merely because of caution.”® Nor does this maxim or principle of 
construction have any application to the title of an act 

As will appear in the discns.sioii relative to the ejundem generis 
rule, the rule that the expression of one thing is the exclusion of 


113 Riches v Hadlock (Utah) 15 Pac. (2) 283. Also see Gallagher v Cam- 
podonloo, 121 Calif. Ap. Supp. 765, 5 Pac. (2) 486. 

iw Forsythe v Paschall, 34 Ariz. 380, 271 Pac. 865; Jefferson County v 
Gray, 198 Ky. 600, 249 S.W 771, Simmons y Suffolk County, 230 Mass. 230, 
119 N.E, 751; Lexington v Commercial Bank, 130 Mo. Ap. 687, 108 S.W. 1095; 
In re Engel, 140 N.Y.S. 286,155 Ap. Div. 467; E. M, Matthews Co. v Atlantic 
Coast Line H. Co., 102 S.C. 494, 86 S.B. 1069; American Rio Grand Land & 
Irr. Co. v Karle (Tex.) 237 S.W. 358, And see Taylor v Michigan Pub, Util, 
Comm,, 217 Mich. 400,186 N,W. 485, "that there are some instruments or la'ws 
to which such maxima cannot be strictly applied, without doing manifest 
violence to the plain intent of the framers of the law, is also a matter of com¬ 
mon experience," 

ns Fazio v Pittsburg Rys. Co,, 321 Pa. 7,182 Atl, 696. 
no People ex rel Park Reservoir Co. v Hinderlider, 98 Colo. 505, 57 Pac. (2) 
894. Also see In ve Atkin's Estate, 30 Fed. (2) 761, that the Louisiana courts 
do not always apply this maxim: "The administration of the law of Louisiana 
is not hampered by technical aud unsubstantial distinctions. In the absence 
of a positive statute, it is the duty of the courts to apply principles of equity, 
appealing to natural law and reason and recognized usages in support of those 
principles. ’ Hence, an enumeration of Uie natural obligations in a statute, 
as sufficient consideration for a new coutiact, was lield to be merely illus¬ 
trative and not exclusive Moreover, the expression of one thing in a statute 
is exclusive when it is creative or m derogation of some existing law. So a 
statute requiring that an order granting a new trial on the ground of insuf¬ 
ficiency of the evidence to sustain the verdict shall so specify, was not appli¬ 
cable to an order based on the Insufficiency of evidence to sustain the deci¬ 
sion of the court m a case tried without a jury, on the theory that the 
express application to one case excluded the application to the other, 
Gruben v Leebrick (Calif.) 84 Pac (2) 1078. 

ifiU.S. V Cheeseman (U.S.) Fed. Cas. No. 14,790. 

118 Brown V Buzan, 24 Ind. 194; Woolsey v Culp, 74 N.Y. 82. 
no May v Polk Co, 124 Fla. 534, 169 So, 41. Ap. Dis. 57 S Ct. 39. 
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anotlier, is also in direct contradiction to the habits of speech of 
most persons. For this reason, the rule must be applied with 
extreme caution. Perhaps it can be safely applied only where the 
legislative enactment appears to be carefully drawn in the light 
of existing rules of construction. Perhaps the rule’s proper status 
is indicated in State ex rel Curtis v De Corps (134 Ohio St. 295, 16 
N.E. (2) 459); 

"This maxim properly applies only when in the natural 
association of ideas in the mind of the reader that which is 
expressed is so set over by way of strong contrast to that which 
is omitted that the contrast enforces the affirmative inference 
that that which is omitted must be intended to have opposite 
and contrai’y treatment . . . The maxim of interpretation is 
often helpful but its wise application varies with the circum¬ 
stances. ' ’ 

§ 196 . Grammar—In General.—Since one may assume that the 
legislature kuew and understood the rules of grainmaiV-® such rules 
should be considered by the courts in their efforts to ascertain the 
iiieaniiig of a statutory enactment,*-^ on the theory that they will 
reveal or tend to reveal the correct sense or meaning thereof.^-^^ 
Nevertheless, .such rule.s are not to he blindly followed in the inter¬ 
pretation of statutes.^-'’ They may be disregarded, if by doing so, 

120 U.S. V Goldenbei'g, 168 U.S. 95, 18 S.Ct. 3, 42 L.Eil. 394. 

121 Gilbert v Green, 185 Ky. 817, 216 S.W 105; State v Scaffer, 95 Minn. 
311, 114 N.W. 139; State v Louisiana, etc., R. Co., 215 Mo. 279, 114 S.W. 956; 
State V Anderson (Mont.) 13 Pac. (2) 231; Wood v Baldwin, 10 N.Y.S. 195, 
Harris v Common., 142 Va. 620, 128 S.E. 57S. "To get at tbe thought or 
meaning expressed in a statute . . . the first resort, in. all cases, is to the 
natural significance of the words, in the order of grammatical arrangement 
in which the framers of the instrument have placed them.” Lake County 

V Rollins, 130 U.S. 662, 9 S.Ct. 661, 32 L.Ed. 1060. "Relative and qualifying 
words and phrases, grammatically and legally, where no contrary intention 
appears, refer solely to the last antecedent. A proviso is construed to apply 
to the provision, or clause, immediately preceding." State ex rel Crow v 
St. Louis, 174 Mo. 125, 73 S W. 623, 61 LR.A. 593. 

122 Lake County v Rollins, 130 U.S. 662, 9 S.Ct. 651, 32 L.Ed. 1060, State 

V Minneapolis Milk Co., 124 Minn. 34, 144 N.W. 417, Parker v Nothomb, 65 
Neb. 308, 91 N.W. 395, 93 N.W. 851, 60 L.R.A 699; Samuelsoii v State, 116 
Tenn. 470, 95 S.W. 1012. 

123 "Grammar may, no doubt, sometimes render assistance to law by 
helping to the construction, and thereby to the meaning of a sentence, but 
grammar, with reference to a living, and therefore a variable language, is 
perhaps more difficult to deal wiHi than law, and the rules of legal construc¬ 
tion are more certain than the rules of grammatical construction.” The 
Eastern Counties, etc., Ry. Cos. v Marriage (Eng.) 9 H.L.C. 32, 62. 
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the legislative intent will be made effective.^^* They may also be 
disregarrlecl, modified, or extended where a striet adherence to them 
would operate to defeat the obvious intention of the lawmakers, 
and especially where they will lead to repugnancy, inconsistency 
or absurdity^-'' Indeed, the court may go so far as to rearrange a 
.sentence in order to carry out the olivious legislative inteut.i-'^ In 
other words, the true meaning of a statute must prevail, althougli 
it conflicts with the strict rules of grammar^-® 

But in case of doubt, the rules of grammar may justify the 
acceptance of a particular eonstruetioii And besides, such rules 
may also operate to corroborate a certain construction and thereby 
eoufirni it as the intent of the legislature, especially where the stat¬ 
ute seems to lie carefully constructed grammatically. 

§ 197. Inaccurate, Inapt and Awkward Language.—There i.s 
also a presumption that the legi.slature knew the meaning of the 
words which it has used iu an enactment.^®® This presumption, 
however, like all other presumptions, may he rebutted. Moreover, 

124 Larkins v State (Md.) 162 Atl. 195. Also see Rutherford v Green, 2 
Wheat. (U.S.) 196, where the tense, was altered 

125 Higgins V Hubbs, 31 Aria. 252, 252 Pac. 515; Ex parte Haines, 195 
Calif. 605, 234 Pac S83; State v Swails, 194 Ind. 338, 142 N.B, 706; State exrel 

V Mooneyham, 212 Mo. Ap. 573, 253 S.W. 1098; State v Centennial Brewing 
Co., 55 Mont. 500, 179 Pac. 296; la re Bickerton, 232 N.Y. 1, 133 N.E 41, 
Slate V Humphries, 210 N.C. 406, 186 S.E. 473; Armitage v Crawfoid County, 
24 Pa. Co. 207, Blais v Franklin, 31 R.l. 95, 77 Atl. 172; Fremont v Penning¬ 
ton County, 20 S.D. 270, 105 N.W. 929; Hams v Common, 142 Va. 620, 128 
S.E. 578, Popham v Patterson (Tex.) 51 S.W. (2) 680. 

126 Fisher v Connard, 100 Pa. 63. 

12TEX Parte Telu Sekuguchi, 123 Calif. Ap 537, 11 Pac. (2) 655; Dunbar 

V Pant, 170 S.C. 414, 170 S.E. 460, Looney v Common., 145 Va. 825 133 S E 
753 

12SU.S. y Lacher, 134 U.S. 624, 10 S.C. 625, 33 L.Ed. 1080; Ludlow v 
Johnson, 3 Ohio 553; Samuelson v State, 116 Tenn. 170, 95 S.W 1012. "If 
possible, all parts of a statute should be viewed in connection with the 
whole, and made to harmonize so as to give a sensible effect to each, The 
different portions of a sentence, or different sentences are to be referred 
respectively to the other portions or sentences to which we can see they 
lelate, even if strict grammatical construction should demand otherwise.” 
Common, v Barber, 143 Mass. 560, 10 N.E. 330. 

129 Peoria First Nat. Bank v Fai-mers Nat. Bank, 171 Ind. 323 82 N.E 
1013. 86 N.E. 417. 

190 U S. V Goldenberg, 168 U.S. 95, 18 S.Ct. 3, 42 L.Ed. 394 
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many laws contain words whicli have not been used accurately. But 
the use of inapt or iiiaeenrale language or words, will not vitiate 
the statute if the legislative intention can be ascertained.^®^ The 
same i.s equally true with reference to awkward, slovenly, or im- 
graniuiatieal expressions that is, such expressions and words 
will be construed as carryiug the uieaiiing the legislature intended 
that tliey bear,^®® although such a constrnetiou necessitates a 
departure from the literal meaning of the words used.^®’* And the 
court may go further; even the arrangement of the words and 
phrases, in a statute may be disregarded,'®® wdiere the statute in 
its enacted form on its face is without meaniiig,'®'' in order that it 
may give expression to the legislative intent, if one be ascertainable, 
from the words actually employed. 

§ 198. Statutes Without Meaning—Indefinite Terms,—We 
have seen,'®’’ that awkward, ungrammatical, inaccurate and inapt 


131 St. Louis, etc, H. Co v Stale, 86 Ark. 618, 112 S.W. 150; Common, v 
Gi’lnstead, 108 Ky. 59, 55 S.W. 720; Pullen v Corp, Comm,, 152 N.C. 548, 68 
S.E. 155, McKee Land & Imp. Co v Williams, 71 N.Y.S. 1141, 62 Ap, Div. 
553 "The authorities would seem, rather, to establish that the Judicial 
interpreter may deal with careless and inaccurate words and phrases in the 
same spirit as a critic deals with an obscure or corrupt text, when satisfied, 
on solid grounds, from the context or history of the enactment, or from the 
injustice, inconvenience, or absurdity of the consequences to which it 
would lead, that the language does not really express the intention." Com¬ 
mon. V Barney, 115 Ky. 475, 74 SW. 181. 

132 Kelly's Heirs v McGuire, 15 Ark. 555; Munay v Stale, 21 Tex. Ap. 620, 
2 S W. 757. 

i33Alfrey v Colbert, 168 Fed. 231; White v State, 121 Ga. 692, 49 S E. 715; 
State ex rel Mo., Mut. Life Ins, Co. v King, 44 Mo, 233, Burt v Rattle, 31 Ohio 
St. 116, Territory v Ashenfelter, 4 N.M. (Johns) 36, 12 Pac 879. 

13^ Ibid. 

133 IT,S. y Lacher, 134 U.S. 624, 10 S.Ct. 625, 33 L.Ed. 1030; Parker v 
Nothamb, 65 Neb. 308, 91 N.W. 395, 93 NW. 851, 60 L.RA 699; Eadcliff v 
State, 106 Tex. Cr. 37, 289 S.W. 1072. 

13S Murray v State, 21 Tex. Ap. 620, 2 S.W. 757. Also see infra, § 198, 

187 See supra, § 197 Wing v Ryan, 278 N.Y. 710, 17 N.E. (2) 133. 
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expressions, will not generally of themselves vitiate a statute, if 
the court, by the process of interpreliitiou, can ascertain with 
reasonable certainty what the legislature meant.^^® Nevertheless, a 
statute to be valid must be capable of eonstructioii; that is, it must 
have an ascertainable intelligible meaning If the statute cannot 
he given an intelligible meaning, because of the uncertainty, indefi- 
iiiteness and vagueness of its terms, it will be wholly inoperative^'^'’ 
But the eonrt must first resort to and use every authorized means 


las Fortune v Board of Com'rs, 91 N.C. 550, State v Harden, 62 W.Va. 
313, 58 S E, 715; Palms v Shawno County, 61 Wis. 211, 21 N.W. 77. And see 
Sullivan V Brawuer (Ky.) 36 S.W, (2) 364; ", , . it may be stated gen¬ 
erally, as one of the fundamental rules governing the validity of a statute, 
that, if it is couched in language so vague, indefinite and uncertain that the 
courts are unable to determine, with any reasonable degree of certainty, 
what the legislature intended, or so Incomplete that it cannot be executed 
it will be declared to be inoperative and void ’’ This was the case in United 
States V Cohen Grocery Co., 256 U.S. 81, 41 S.Ct. 298, 65 L.Ed. 516, 14 
A.L.R. 1045, where the words; "That it is hereby made unlawful lor any 
person willfully . . to make any unjust or unreasonable rate or charge 

In handling or dealing in or with any necessaries," were held to forbid no 
specific or definite act. In Hygrade Provision Co v Sherman, 266 U.S. 
497, 45 S.Ct. 141, 69 L.Ed. 402, however, the word "kosher" and the phrase 
orftodox Hebrew religious requirements” were regarded as sufficiently 
definite and certain and consequently prescribed an ascertainable standard 
of guilt, in a statute forbidding the sale of any meat falsely represented to 
be kosher. 


State T Partlow, 91 N.C. 550. But before It will he invalid, the vague¬ 
ness and uncertainty must be such that a person of ordinary Intelligence 
cannot understand It, Ex parte Leach, 215 Calif. 536, 12 Pac. (2) 3 


iioHewit V State Board of Med. Exam., 148 Calif. 590, 84 Pac. 39 (license 
statute); Ex parte Slaughter, 92 Tex. Cr. 212, 243 S.W. 478, 26 A.L.R. 891 
(speed of motor vehicle). Contra; Stale v Knowles, 90 Md. 646, 45 Atl. 877, 
49 L.H.A. 695; People v McCoy, 125 III. 289. 17 N.E. 786; Lawrence v Board 
of Med., 239 Mass, 424, 132 N.E. 174 For further discussion of meaningless 
statutes, see Freund, Use of Indefinite Terms in a Statute, 24 Col. LRev. 

(19 4) Aigler, Legislation in Vague and General Terms, 21 Mich LRev 
831 (1933), and Note (1931) 44 Harv. L.Rev. 1139. 
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in its attempt to ascertain that iueauing,“i although, of course, it 
cannot supply a meaiuug where the language is susceptible of 
lionet'*- If there is no indication of the intention of the legislature, 
obviously, it will be impossible for the court to discover one or 
make it effective. In some instances, however, indefinite general 
terms, if preceded by specific terims, may be rendered definite and 
hence operative by the doctrine of cjnsdem geiievis}^^ 

The rule that a statute will be inoperative if the court cannot 
give it a definite meaning is e.speciaUy applicable to criminal acts.^^ 
It is reasonable that a fair warning .should be given to the world, in 
language that the ordinary man will understand, of what the law 
intends to do if a certain line is passed, although ordinarily it is not 
likely that a criminal will carefully consider the text of the law 
before he violates It would certainly lie a dangerous practice, 
nevertheless, if the legislature could set a net large enough to catch 
all possible offenders and leave it to the courts to say who could be 
rightfully retained and who should he set free. This would, to some 

141 State V Partlow, 91 N.C. 550. And see Drake v Drake, 15 N.C. 110- 
''Whether a statute he a public or private one, if the terms in which it is 
couched be so vague as to convey no definite meaning to those whose duty 
it is to execute it, either ministerially or judicially, it is necessarily inopera¬ 
tive, The law must remain as It was, unless that which professes to change 
it be itself intelligible.” In fact, the court may even reject the words of a 
statute, in order to find the legislative intent, Foster v Sawyer County, 197 
Wis. 218, 221 N.W. 7S6; Roby v Hawthorne (Tex.) 84 S W. (2) 1108, es¬ 
pecially where It-appears that such words have inadvertently crept into the 
statute, State v Caldwell, 170 La. 851,129 So, 368, but not if an intent can be 
discovered from the statute. Chesapeake, etc., R, Co. v Hewin, 152 Va. 49, 
148 S.E. 794, The same is true with reference to the addition of words 
Litchfield V City of Bridgeport, 103 Conn. 566, 131 Atl, 560. Also see §§ 200- 
201, infra, 

i43Dlemer v Weiss (Mo.) 122 S W (2) 922, MoConvill v Mayor of Jersey 
City, 39 N.J.L. 38; State v Partlow, 91 N.C. 550, 

143 Foreman v State Board of Health, 167 Ky. 123, 162 S,W. 796; Morse 
V State Board of Med. Exam, 57 Tex. Civ. Ap. 93, 122 S.W. 449 Similarly, 
the indefiniteness of a clause may he removed by construction with the con¬ 
text of the statute. State v Lebow, 128 Kan. 15, 280 Pac. 773, 

144 Sullivan v Brawner (Ky.) 36 S.W. (2) 364; State v Boone, 1 N.C. 191; 
MoConvill V Mayor of Jersey City, 39 N.J.L. 38. But note Evans v Common. 
(Mass.) 3 Mete. 453. And see U.S. v Alford, 274 U.S. 264, 47 S.Ct. 597, 71 
L.Bd. 1040, where the word "near” in a statute forbidding the building of a 
fire near inflammable grass, was held not to be too indefinite. 

i45MoBoylB v U.S. (U.S.) 51 S. Gt 340. 
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extent, sulistitute tlie juflieial for the legislative departiueiit of tlie 
goveriiinentd'*'’’ 

§ 199. Punctuationd^^—Of course, the punctuation of a statute 
may lend some assistance in its construction, but wlieii the inteiitinu 
of the statute and the punctuation thereof are in conflict, the former 
must control,1'** even where the punctuation is regarded as a part of 

118 ILS, V Reese, 92 U.S. 214, 23 L.Ed. 563, "The court must use every 
authorized means to ascertain and give it an intelligible meaning; but if 
after such effort it is to be found to be impossible to solve the doubt and 
dispel the obscurity, it no judicial certainty can be settled upon as to the 
meaning, the court is not at liberty to supply, to make one. The court may 
not alloiv 'conjectural Interpretation to usurp the place of judicial expres¬ 
sion.' There must be a competent and efficient expression of the legislative 
will." State V Partlow, 91 N.C. 550. 

iwit is quite generally stated that the punctuation of a statute is no 
part of the statute. Hammock v Loan & Trust Co., 105 U.S. 77, 2G LEd 
1311: In re Schilling, 53 Fed. 81. 3 G.C.A. 140; Bruner v Smith (S.C.) 198 
S.E 184. But see Tyrrell v City of N.Y, 159 N.Y. 239, 53 NE, 1111; Slate 

V Desforgea, 147 La. Ann. 1167, 17 So. 711; Blood v Beal, 100 Me. 30, 60 Atl 
427, contra. "This general rule in its origin was founded upon common 
sense, for In England until 1859 statutes were enrolled upon pai'chment 
and enacted without punctuation. No punctuation appearing upon the rolls 
of Parliament, such, as was found in the printed statutes, simply expressed 
the understanding of the printer. Such a rule Is not applicable to condi¬ 
tions where, as in this state, a bill is printed and is on the desk of every 
member of the legislature, punctuation and all, before its final passage. 
There is no reason why punctuation, which is intended to and does assist 
in making clear and plain the meaning of all things else in the English 
language, should he rejected in the interpretation of statutes." Taylor v 
Caribou, 102 Me. 401, 67 Atl. 2. And note U.S, ex rel Palermo v Smith, 17 
Fed. f2) 534, rev. 11 Fed, (2) 980, that the semi-colon is a part ol the .statute. 
For further treatment of the subject of punctuation, see Lavsry, Punctua¬ 
tion in the Law (1923) 9 A.B.A.J. 225. 

ufiBrie R. Co. v U.S., 240 Fed. 28. 153 C.CA. 64; Jones v State, 104 Ark. 
261, 149 S.W 56; Kubis v Town of Cornwall, 95 Conn. 720, 112 Atl. 663; 
People V James, 328 III. 262, 159 NE. 194, In re Petersen’s Will, 186 Iowa 
75, 172 N.W. 206; Taylor v Caribou, 102 Me. 401, 67 Atl. 2; Klug v Puller, 
194 Mich. 41, 160 N.W. 589, Dukate v Adams, 101 Miss. 433, 58 So. 475, State 

V Walker, 302 Mo. 116, 257 S.W. 470, Brown v Roberts, 78 Mont. 301, 254 
Pac. 419; Tyrrell v N.Y,, 159 N.Y. 239, 53 N.E. 1111; Pape v Hollopeter, 125 
Ore. 34, 265 Pac. 445, Kitchen v Southern R. Go., 63 S.C. 554, 48 S.E. 4. 
"With us, the punctuation is the work of the draftsman, the engrosser, or 
the printer. In the legislative body, the bill is read, so that the ear, not the 
eye, takes cognizance of it. Therefore, the punctuation is not , . of con¬ 
trolling effect in the interpretation," Manger v Board of Med Exam., 90 
Md. 659, 668, 45 Atl. 891, 893. As to the effect of brackets, see Ann. Cas, 
1917 D, 468. 
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the statiite.^^” In other words, the laiuetiiatioii will not control the 
plain meaning oi the text ol au enactmeutd^'' It is subordinate to 
the text,^'''’““- and the retention of a Avord is of far more importance 
than the position of a commad'^^ Indeed, the court may puuctiiate, 
or disregard existing punctuation, or repmictuate in order to gii'e 
the legislative intention effeetd“ Thus, a seim-eolon may he placed 
where a eoiimia appears,^’’* or a scnii-colon substituted in lieu of the 
word “and”d''^ 

But where a statute is anihiguous, its piinetuatioii may and 
should be considered and given weiglit,^"-’ especially ivhere the act 

14(1 Taylor v Caribou, 102 Me. 401, 67 Atl. 2, Kitchen v Southern It. Co., 
GS S.C. 554, 4S S.E. 4; Bradstreet v Gill, 72 Tex. 115, 9 S.W. 753. 

IBO Ex parte Davis (Calif.) 63 Pac. (2) 853; City of N.Y. v Globe Neon 
Tube Corp., 264 N.Y.S. 331, 147 Misc. 515. 

isOaRocca V Boyle, 166 Calif. 94, 136 Pac. 34; Slingluff v Weaver, 66 Ohio 
St. 621; Glandoii v City of N.Y., 294 N.Y.S. 890. 

iBi Common, v Sbopp (Pa.) 1 Woodw. Dec 123; Hamilton v Hamilton, 
16 Ohio St, 429. 

IBS Hammock v Loan & Trust Co., 105 U.S. 77, 26 L.Ed, 1111; Koser v 
Oliver (Ark.) 54 S.W. (2) 411; Page v Ewell, 81 Colo. 73, 253 Pac. 1059; 
State V Deuel, 63 Kan. 811, 66 Pac. 1037; Grieb v National Bond & Inv. Co,, 
264 Ky. 289, 94 S.W. (2) 612; Browne v Turner, 174 Mass. 150, 54 N.B, 610, 
Dulcate y Adams, 101 Miss. 433, 58 So. 475; Reitz v Juniata County, 19 Pa. 
Diat. 767; McKenzie v Douglas County, 81 Ore. 442, 159 Pac, 625. But see 
Triohey v Martiujalt, 119 Conn. 500, 177 Atl. 721, where commas could not 
be disregarded, since they had been used in the enactment under considera¬ 
tion in previous revisions. 

158 State V Humphries, 210 N.C. 406, 186 S.E. 473. 

154 Blass Co., Inc. v U.S. (U.S.) 12 C.C.P.A. 481, 

155 Gutschalk V Peck, 261 Fed. 212; People v James, 328 III. 262, 159 NE. 
194; Seller v State, 160 Ind. 605, 65 N.E. 922, 66 N.E. 946, 67 NB. 448; Taylor 

V Caribou, 102 Me. 401, 67 Atl. 2; Redmond v State, 155 Md. 13, 141 Atl. 383, 
Hopkins V Hopkins (Mass.) 192 N.E. 145; Tyrrell v N.Y, 159 N.Y. 239, 53 
N.E. 1111; State v Bell, 184 N.C. 701, 115 S.E. 190. "The punctuation of 
this statute is of material aid in learning Gie intention of the legislature 

. . The punctuation, however, is subordinate to the text, and is never 
allowed to control its plain meaning, but when the meaning is not plain, 
resort may be had to those marks w'hich for centuries have been In common 
use to divide into sentences, and sentences into paragraphs and clauses, 
in order to make the author’s meaning clear." Tyrrell v New Yoik, 159 N.Y. 
239, 53 N.E. 1141, The application of this rule clearly appears in Common. 

V Kelley, 177 Mass. 221, 58 N.E. 691, where Llie .statute involved appeared 

as follows “ . that no sale of spirituous or intoxicating liauor shall he 

made between tbe hours ot eleven at niglit and six in the morning, nor 
during tire Lord's day; except that if the licensee is also licensed as an inn¬ 
holder, he may supply such liquor to guests who have resorted to his house 
for food and lodgings," and the semi-colon was held to indicate that the 
exception did not apply to sales made between the hours of eleven and six. 
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is carefully punctuated.^^'' If the punctuation is in accord with the 
suggested ineauiug of tlie statute, it is an important additional 
reason for the acceptance of that meaningd®’’ It should be given 
weight,unless, from the inspection of the whole statute, it is 
apparent that the punctuation must be disregarded in order to arrive 
at the legislative iiiteiitioiid'’® 

And yet, since it would seem from all of the foregoing that 
punctuation cannot he relied upon as an infallible guide to the 
meaning of a statute,^™ perhaps those eases which allow its use only 
when all other means have proved futile,aiiiioimce the most prac¬ 
tical rule, unless the court can be sure that the statute was accu¬ 
rately punctuated when eiiaeted. 

§ 200. Alteration, Interpolation and Elimination of Words and 
Phrases.—As we have already stated,^®- the intention of the legisla¬ 
ture must be primarily ascertained from the language used, This 
obviously means, as a general rule, that the courts have no power to 
add to, or to cliaiige, alter, or eliminate the words which the legis¬ 
lature has incorporated in a statute,**® not even in order to provide 

15SAlexander v Graves (Miss.) 173 So 417. 

iwU.S. V Hart, 26 Philippine 149 This is especially true In penal stat¬ 
utes. Bieuz v State, 206 Ind. 4S2,190 N.E. 170, 

iSBEx parte Telu SekirgucUi (Calif. Ap.) It Pac. (2) 6S5. 

136 Illinois Bell Tel. Co v Ames, 364 III. 362, 4 N.E (2) 494. 

looNortliern Pac. R, Co. v U.S., 227 U.S. 355, 33 S Ct. 368, 57 E.Ed. 544; 
State V McNaUy, 34 Me. 210; State v Fabbrl, 98 Wash. 207, 157 Pac, 133. 

Punctuation is the most fallible standard by 'which to interpret a 'writing. 
It may be resorted to 'when all other means fail; but the court will first take 
the instrument by the four corners, in older to ascertain its true meaning. 
If that is apparent on judicially inspecting it, the punctuation will not he 
suffered to change it." B'wing’s Lessee v Burnet (U.S.) 11 Pet. 41, 9 L.Ed. 
624, cited and approved in Howai-d Savings Institution v Mayer 63 N J L 
65, 42 Atl. 848. 

161 Snow V Benton, 299 Fed. 695; State v Baird (Ariz.) 288 Pac, 1; With¬ 
ers V Common., 109 Ve. 337, 65 S,B. 16; State v Fabbri, 98 Wash. 207 167 
Pac 133. 

162 See §§ 159, 169 and 185, supra. 

163 U.S. V Fox, 95 U.S. 670, 24 L.Bd. 538; Folsom v U.S., 160 U.S. 121, 16 
S.Ct. 491. 40 L.Ed. 363; Richmond v Moore, 107 III. 429; King v Viscolid Co., 
219 Mass. 420, 106 N.E. 988; Ex parte Wood, 52 Tex. Cr. 675, 108 S.W. 1171. 
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for certain contingencies ivliieli the legislature failed to nieet/®^ or 
to avoid hardship flowing from the language used,^““ or to advance 
the remedy of the statute^®® 

There are, however, some occasions when words may he inter¬ 
polated. The court may do so when the meaning of the legislature 
is not clear,if the statute may thereby be made sensible and the 
legislative intent effective,*®® provided, of course, that the words 
added were unintentionally omitted by the legislature.*®® Accord¬ 
ingly, the words "user or operator’’ were inserted before the words 
"may receive" in a statute defining prohibited slot machines, so as 
to give the statute grammatical form and an intelligible meaning 
and carry out the legislative intent.*'" Iii other words, it is plainly 
proper for the courts to supply evident iiiadverent legislative omis¬ 
sions by the interpolation of words necessary to complete the sense 


laiRosecrans v U.S, 165 U.S. 257, 17 S.Ct. 302, 11 L.Ed. 708; U.S. v 
Goldenburg, 168 U.S. 95, 18 S.Ct 3, 42 L.Ed. 394. And note U.S. v Lexington 
Mill, etc, Co., 232 U.S. 399, 34 S.Ct. 337, 68 L.Ed. 658; Havemeyer v Superior 
Court, 84 Calif. 327, 24 Pac. 121, 10 L.R.A. 627; State v Lowry, 166 Ind. 372, 
77 N.B. 728; Crouaii v Colting, 104 Mass. 245; Ballard v Miss Cotton Oil Co,, 
81 Miss. 507, 34 So. 533; St, Johns v Andrews Institute, 191 N.Y, 264, 83 N.E, 
981. 

lo.'i vukovicli v St. Louis, etc, Co. (N.M.) 60 Pac. (2) 356. 

100U.S. v Chase, 135 U.S. 255, 10 S.Ct. 756, 34 L.Ed. 117, 

107 Cherry v Leonard (Ark.) 75 S.W. (2) 401; Smith v State, 66 Md. 215, 
7 Atl. 49; State v Humphries, 210 N.C. 400, 186 S.E. 473, 

108 Winter t Hindin, 33 Dela. 294; Abernathy v Mitchell, 113 Ga. 127, 38 
SB. 303, State v Taylor, 90 Kan. 433, 133 Pac. 861; James y U.S. Fidelity 
(Sfc Guar. Co , 133 Ky. 299, 177 S W. 406, State ex rel v Mooneyham, 212 Mo. 
Ap, 573, 253 S.W. 1098; Comm, v Lowe Coal Co., 296 Pa. 359, 145 Atl. 916; 
Johnson V Baker, 149 Tern. 613, 259 S.W. 909; Johnson v Barman, 99 Va. 
305, 38 S.E. 136; Hood v City o£ WbeeUng, 85 W.Va. 578, 102 SB, 259; 
State T State R. Comm., 137 Wia. SO, 117 N.W. 846, Bench Canal Co. v Sulli¬ 
van, 39 Wyo. 345. 271 Pac. 221. If the meaning is sensible with or without 
the omitted word, no interpolation is permitted. State ex rel Everding v 
Simon, 20 Ore. 365, 26 Pac. 170. But see Loper v State, 82 Minn. 71, 84 N W. 
650, Osborne v Simpson, 94 Fla. 793, 114 So 543. 

ICO Burns v Industi'ial Comm, 356 III. 602, 191 NE. 235; City of Spartan¬ 
burg V Leonard, ISO S.C. 491, 186 S.E. 395. 

170 State V Humphries, 210 N.C. 406, 186 S.E. 473. 
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of the statute and to harmonize it with the obvious legislative in- 
teutd^^ 

This end may also justify the alteration of words which already 
appear in the statuted'^' For example, in a statute defining indus¬ 
trial insurance as insnraiiee for which stipidated premiums were 
regularly payable every calendar month, or at less stated intervals, 
and policies or benefit certificates which were for sums of $500,00 
or less on a single life on which policies or benefit certificates provided 
cash benefits for disaln'lity, the word “on” could be read as “or” in 
order to make the language conipreheiisihle.^'^* So, too, words 
appearing in a statute may be omitted or eliminated if no sensible 

111 Landrum v Flanaigan, 60 Kan. 436, 56 Pae. 753. Conversely, words 
are not to be supplied or changed, unless as they stand they are clearly 
inconsistent with the obvious purpose o£ the act. Gleason Coal Co. v U.S., 
30 Fed. f2) 23; Lane v Schomp, 20 N.J. Eq. 82 Illustrative of the above 
text, is the case oi Haworth v Chapman, 113 Fla. 591, 152 So, 663, in which 
a statute was involved that provided that a person guilty of certam conduct 
should be deemed guilty ot a felony, and be ‘‘fined not more than .flO.OOO 
and ten years in the state penitentiary,” and the words “imprisoned for” 
before “ten years" was held inadvertently omitted and conseguently prop¬ 
erly supplied by the court And note the statement of the rule in Boise 
Street Car Co, v Ada County, 50 Idaho 304, 296 Pac. 1019,1021: "Undoubtedly, 
in certain cases, the courts do have the power to read words into an act. 
But it Is a power that should be exercised with caution, and should he in¬ 
dulged in only when the omission is palpable and the omitted word clearly 
indicated by the context. Where the omission is not plainly indicated, and 
the statute as written, is not incongruous or unmtelliglble, and leads to no 
absurd results, the court is not justitied in making an interpolation.” 

i"2Keller v State (Ariz.) 47 Pac (2) 442; Uphoff v Industrial Board, 
271 III. 312, 111 N.E. 128; Andrews School Town v Heiney, 178 Ind. 1, 98 
NE. 628; Young v Regents of Univ., 87 Kan. 239, 124 Pac. 150. A negative, 
by virtue of this principle, may be read as an affiimative, U.S v Matagrin, 
(U.S.) 1 Ct.CusAp. 309, or two negatives as an arflrniatiVe, Hedrick V 
Pack, 106 W.Va. 322, 145 S.E, 606, and plural words as singular; In re Eikel, 
2S3 Fed. 2S5; State v Holder, 49 Idaho 514, 290 Pac. 387; Jocelyn v Barrett, 
IS Ind, 138; Gorthy v Jarvis, 15 N.D. 509, 108 N.W 39; Hogan v State, 3c 
Wi5. 226, and vice versa; In re Eikel, 283 Fed. 285, Chicago & W I. R. Co, 
V Heidenreich, 254 III. 231. 98 N E. 567; Garrigus v Parke County, 39 Ind. 66; 
Greenleaf v Woods, 29 Ky. L 723, 96 SW. 458, Garrett v Wiltse, 252 Mo. 
699, 161 S.W. 694; Follmer v State, 94 Neb. 217, 142 N.W 008; Gorthy r 
Jarvis, 15 N.D. 509, 108 N.W. 39, And note First National Bank v Missouri, 
263 U.S. 640, 44 S Ct. 213, 68 L.Ed. 486. aff. 297 Mo, 397, 349 S.W. 619, 30 
A.L.R. 918. 

ESDomimgue v Washington Nat, L. Ins. Co, (La.) 166 So 628; West v 
Lysle, 302 Pa. 147, 153 Atl, 131. 
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meaiiiug can be given to or no meaning consonant with the 

legislative intent as it appears or can be gathered from the entire 
statute/'^^ or if they have been inserted through inadvertence^'® 
Similarly, an miiiecessary clause may be deletedd"’’ 

But the rule should be always kept in mind that full effect 
should be given to every word of the statute, if at all possible; that 


1T4 Waters-Piei'ce Oil Co. v Deselms, 212 U.S. 159, 53 LEd, 453, 29 S.Ct 
270; Crawford v Payne (Calif.) 55 Pae. (2) 1240; Paxton Iit. Canal Co. v 
Farmers Irr. Co., 45 Neb. 8S4, 64 N.W. 343, 29 L.R.A. S53; State v Acuff, 6 
Mo. 54, State v Barlcer, 50 Utah 189, 167 Pae, 262 Also note the following 
language from Landrum v Flannigan, 60 Kan. 436, 56 Pac. 753; "Tlie plaintiff 
in error contends that in the interpretation of the statute the last enumera¬ 
tion of classes of persons should be eliminated, because wholly tautological 
and adding nothing to the meaning of the section. To do so would, of course, 
correct the composition to accord with rhetorical rules, but it would not 
make the legal sense of the act any clearer. The interpretation of a statute 
by the elimination of some of its words may he sometimes allowable. End- 
hob, Interp. Stat. §§ 301, 302, but only, we tliiiilc as to words which are wholly 
meaningless, or which being contradictory of the evident intent of the legis¬ 
lature, are therefore rejected by the Inherent sense of the whole act. The 
words ot enumeration last used are unnecessary, but they are not meaning¬ 
less. They are not contradictory of anything else in the statute. On the 
contrary they are in harmony with its other parts. They are simply incom¬ 
plete as ail evidently purposed enumeration or list. We follow a safer rule 
by allowing the inadvertently omitted classes mentioned in the preceding 
clause a place In the list with them." 

1V5 Carlson v Mullen, 29 Idaho 795, 162 Pac, 332; Common, v Gnnstead, 
108 Ky. 59, 55 S.W. 720; State v Caldwell, 170 La. 851, 129 So. 368; State ex 
rel V Mooneyham, 212 Mo. Ap. 573, 263 S.W. 1098; State v Bates, 96 Minn. 
110, 104 N.W. 709, People v Draper, 154 N.Y.S. 1034, 169 Ap. Div. 479; 
Kitchen v Southern R. Co,, 68 S.C. 554, 48 3 E. 4. 

170 U.S, V Jackson, 143 Fed. 783, 75 C.C.A. 41; In re Vanderberg, 28 Kan. 
243; Settlers In-, Dist. y Settlers Canal Co., 14 Idaho 504, 94 Pac. 829; County 
Board of Elect. Comr’s v State ex rel Sides, 148 Ind. 675. 48 N.E 226, Rose 
V Sullivan, 56 Mont. 480, 185 Pac. 662, Davis v State, SS Tex, Cr. 183, 225 
S W. 532, Neavy v Board of Super’s, 144 WIs. 210, 128 N.W. 1063, 

177 Cherry v Leonard (Ark.) 75 S.W. (2) 401. Also see Poster v Sawyer, 
197 Wis. 218, 221 N.W. 768. But see Landrum v Flannigan, GO Kan. 436, 56 
Pao, 753, where the words must not only be unnecessary but meaningless. 
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the court should always seek to harmonize and make every part of 
the statute operative. In other words, no part of a statute—whether 
it be sentence, clause, phrase, or word should be considered as mere 
surplusage or as devoid of meaning, if it can possibly be avoided, 
Words may be disregarded only in order to conform with or to 
effectuate the legislative intent,^™ and not to alter or change ifi®" 


§ 201, Correction of Mistakes, Errors, Omissions and Misprints. 
—As we have indicated in the in-eeeding' section, if the true ineaiiiug 
of the legislature appears from the entire enactment, errors, mis¬ 
takes, omissions and misprints may lie corrected by the court, .so that 
the legislative will may not be defeated.”’' As a result, spelling,'s- 


iTSLeverses v Reynolds, 13 Iowa 310; State v Acul't, (i Mo. 5'1; Hagenbuok 
V Read, 3 Neb. 17. 

iTOLUclifield v City of Bridgeport, 103 Conn. 505, 131 All. COO; Leversee 
T Reynolds, 13 Iowa 310; West v Lyslo, 302 Pa. 1-17, ICS All. 131; Roby v 
Hawthorne (Tex.) 84 S W. (2) 1108. 

ISO State V Dudley, 169 La. 872, lOli So. 3G-1; State v Uerlain Intoxicating 
Liquors, 71 Mont. 79, 227 Pac. 472. 

isiMier v Superior Cl., 07 Calif. Ap. 135, 227 Pac, 190, lOarhart v Slate, 
67 Miss. 325, 7 So, 347; State v Himipliries, 210 N.C. 100, 18C S.E. 173; In re 
Nicholson's Estate, 300 Pa. 299, 150 ALL 166; Roby v TLawthorne (Tex.) 84 
S.W. (2) 1103; McKay v Dept, of Labor, 130 Wash, 191, 3!) Pac (2) 997, 98 
A.LR. 990. "An obvious clerical error can be coiTecled by construction, as 
eg., the reference to a wrong date, or to a wrong chapter or soctloii number 
of a statute when the intended reference is clear Certain dofocts of expres¬ 
sion are so common that tho judicial power with regard to them has hecoine 
well established, particularly tlie word 'aiiiV lii a disJuiicLlvu souse instead 
of the word ‘or’.” Freund, Interpretation of SLuUUom (1916) (!5 Pa. Law 
Rev, 207, 219, And note where an obvious error was coi'i'octed and a crimi¬ 
nal conviction thereby sustained. People v SwaLsev, L Dak. 295, But note 
State V Squibb, 179 Ind, 438, SI N.T9, 909 and U.S. v Ten Cases of Shawls, 
Fed. Cas. No. 16448, 

iB2In re Petersen’s Will, 186 Iowa 75, 172 N.W 2l)(i, Croawlay v Arcadia 
Parish Police Jury, 138 La. 488, 70 So. 437, err. dls. 245 U.S, 637, 62 L.Ed, 
524, 38 S.Ct. 191; State ex rel v Mooiieyham, 212 Mo. Ap 573, 253 S.W. 1098; 
Looney v Common., 145 Va. S25, 133 S.E. 753 
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grammar/*® mimbers/** and even words/^® may be corrected, Tlibij 
as already stated^ is sinijily maldng the strict letter of a statute 
yield to the obviou,s intent of the legislators^*''’ But it must clearly, 
or at least with rea.sonable certainty, appear that the error is in fact 
one before the court will be justified in making the proper correc¬ 
tion or amendment or the court will invade the province of the 
legislature and exerci,se legislative power. But when satisfied of the 
error, the court maj’- make the necessary correction. In accord with 
this principle, an erroneous description may be made to describe the 
thing actually intended^®* or a misnomer made to name the thing 

183 In re Petersen's Will, 186 Iowa 75, 172 N.W. 206. 

i84Capp V People, 64 Colo. 58, 170 Pac. 399, State v Horn, 126 Kan. 591, 
270 Pac. 597, Neutzel v Ryans, 184 Ky. 292, 211 S.W. 852; State v Rogers, 
148 La. 653, 87 So, 504, Lowell v Washington County R. Co., 90 Me. 80, 37 
Atl. 869; State ex rel School Dist. v Haekman, 302 Mo. 558, 258 S.W. 1011, 
People V Lord, 41 N.Y.S. 343, 9 Ap. Dlv. 458; People v Hill, 3 Utah 334, 3 
Pac. 75; State v Cross, 44 W.Va. 315, 29 S.E. 527. 

iss Gleason Coal Co. v II.S., 30 Fed. (2) 22; State v Bracken, 154 Ala. 151, 
45 So. 841; Speer v Stephenson, 16 Idaho 707, 102 Pac. 365; State v Horn, 
126 Kan. 591, 270 Pac. 597; Gollghtly v Bailey, 218 Ky. 794, 292 S.W. 320; 
State V Rogers, 148 La. 653, 87 So. 504, Roseberry v Norsworthy, 135 Mias. 
845, 100 So. 514; State ex rel Am. Mfg. Co. v Koeln, 278 Mo. 28, 211 S.W. 31; 
Fortune v Buncombe County, 140 N.C. 322, 62 S E. 950; Lancaster County v 
Lancaster City, 170 Pa. 108, 32 Atl. 567; State v Temple, 142 Tenn. 466, 220 
S.W. 1084; State v Hall, 120 Wash. 449, 207 Pac. 635; Anderson v Town of 
Friendly, 86 W.Va. 554, 104 S.E. 48; Foster v Sawyer County, 197 Wis, 218, 
221 N.W, 768. And note especially the case of Black v Louisiana Central 
Lumber Co., 161 La. 8S9, 109 So. 538, where, in a statute reading "... 
where the usefulness of a member of any physical function is seriously 
permanently impaired,” the w'ord "of” after "member” was read as "or", 
since it was obviously a typographical error. In a case such as this, could 
there be any possible doubt concerning the real intention of the lawmakers 
with reference to the use of the wrong word inadvertently? Also see State 
ex rel American Mfg, Co. v Koeln. 278 Mo. 28, 211 S.W. 31, where "assessor" 
was changed to "collector". 

186 Comm. V Hearld Pub. Co., 128 Ky. 424, 108 S.W. 892; State v Polk 
County. 87 Minn. 325, 92 N.W. 216, 60 LRA. 161, Securities Corp. v Hooton, 
53 Okla. 530, 157 Pac 293, Kitchen v Southern R Co., 68 S.C. 554, 48 S.E. 4. 

187 "The power is undoubted but It can only be exercised when the error 
is so manifest upon an inspection of the act, as to preclude all manner of 
doubt ...” In re Frey, 128 Pa. 593, 18 Atl. 478; Haworth v Chapman, 113 
Fla. 591, 152 So. 663 ("with reasonable certainty”). 

18S Spear v Stephenson, 16 Idaho 707, 102 Pac. 365; Stoneman v Whaley, 
9 Iowa 390, White v State, 121 Ga. 592, 40 S.E. 715; In re Frey, 128 Pa. 593, 
18 Atl. 478; Palms v Shawiio County, 61 Wis. 211, 21 N.W. 77. Also see Note 
1 Ann. Cas. 752 
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really meant.^*^*’ It is important, however, to note that there is a 
distinction between a misdescription or a misnomer and an ambig¬ 
uous description or designation.^" In the former the legislative 
object may be ascertained or identified, while frequently in the 
latter it camiotd®^ 

§ 202. Foreign Languages.^""—In some jurisdictions, statutes 
may be enacted in more than one language.^"" Where this is the 
situation, both texts constitute the law and each must be considered 
in a.scertaining tire meaning of the legislature.^* It may be pro¬ 
vided by statute, liowever, that one text shall control the other; but 
even in this case, in the event of any ambiguity in the controlling 
text, resort to the other would seem proper in order to remove the 
doubt.*"" 

iB9Maiikel v U.S. (U.S.) 19 Ct, Cl. 295; State ex rel State Agric, Soc. v 
Tlmme, 56 Wis. 423,14 N.W, 604; Coney v Topeka, 96 Kan. 46, 149 Pac; 689 
(numbers). 

iiwSee Blanchard v Sprague, Fed. Gas. No. 1, 517; State v Partlow, 91 
N.C. 550. 

191 State V Partlow, 91 N.C. 550. Also see Blanchard v Sprague, 3 Sumner 
279, where the descriptive words constituted the very essence of the act. 

192 For additional treatment, see Ruppenthal, English and Other Lan¬ 
guages under American Statutes (1920), 54 Am.L.Rev, 39, and Keith, 
Bilingual Laws, 5 J.Comp.Leg. (3rd Series) 124 (1923), 

193 In some states, constitutional provisions require statutes to be enacted 
in the English language only. See Constitutions of Illinois. Kansas and 
Michigan. 

191 State V Mix (La.) 8 Eob. 649; State v Moore (La.) 8 Rob. 177; San 
Juan V Porto Rico Coal Co., 38 Porto Rico 245; People v Alvarez, 28 Porto 
Rico 882; Davis v Montreal, 27 Can. S-C. 539; Roy v Davidson, 15 Que. Super. 
83. And note People v Agosto, 10 Porto Rico 426, that the original controlled 
the translation, and Sample v Whitaker (La.) 135 So. 38, that, in case of 
conflict between the English and French texts of the Code of 1825, the latter 
prevails. Also see State v Ellis, 12 La. Ann. 390, where the English text, in 
which all laws were required to be enacted, controlled the French transla¬ 
tion, by virtue of the constitution, And note Yiterho v Friedlander, 120 U.S. 
707, 30 L.Ed. 776, 7 S.Ct, 962. 

195 State V Fontenot, 112 La. 628, 36 So. 630; People v Alvarez, 28 Porto 
Rico 882. 
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INTRINSIC AIDS IN THE INTERPRETATION AND 
CONSTRUCTION OF STATUTES 


§ 203. In General, 

§ 204. The Context. 

§ 2QE. The Preamble. 

§ 206. The Title. 

§ 207. Chapter, Article and Section Headings, and Marginal Notes. 
§ 208. Legislative Definitions and Interpretation Clauses. 


§203. In General.—Naturally, the first as well as the best 
source from which to ascertain the meaning of any statute is the 
statute itself—its words, gTanimar, punctuation, context, title and 
the like. Certain of the.se elements, such a,s the words, the g'ramraar 
and punctuation, which perhaps could also be logically treated in 
tins chapter, have been already discussed.^ Consequently, there is 
no necessity for repetition or additional treatment. 


§ 204. The Context.—The words, phrases, clauses, sections, sub- 
,sections, provisos, .saving clauses, in fact, every part of the statute, 


1 See supra, Chapter XIX, Linguistic and Grammatical Construction 
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must be interpreted -vvitli reference to the context.^ This means that 
the court in construing a statute cannot isolate words ® or give them 
their abstract meaning,* or consider the different parts of the statute 


2 Oglesby Coal Co. v Comm, of Internal Revenue, 46 Fed. (2) 617; Stand¬ 
ard Oil Co. V McLaughlin (C.C.A.—Calif) 67 Fed. (2) 111 (“accrued''); 
First Trust Co. v Kansas Life Ins. Co. (C.C.A.—Minn.) 79 Fed. (2) 48 (sub¬ 
section); Armstrong T Sellers, 182 Ala. 582, 62 So 28; Ex parte Haines, 195 
Calif. 605, 234 Pac 883; State v Jones, 34 Idaho 83, 199 Pae 645; Board of 
Educ. V Morgan, 316 III. 143, 147 N.E. 34; Seiler v State, 160 Ind. 605, 65 
N.B. 922, 66 N.E, 946, 67 N.E, 448; Griffith v Carter, 8 Kan. 565; Phelps v 
Common., 209 Ky. 318, 272 S.W. 743; Moulton v Scully, 111 Me. 428, 89 Atl. 
944; In re Corby's Estate, 154 Mich. 353,117 N.W. 906; State ex rel Buchanan 
County vlmel, 280 Mo, 554, 219 S.W. 634; Ex iiarte Lockhart, 72 Mont. 136, 
232 Pac. 183; State v Paterson, 35 N.J.L. 196; Wilson v Israel, 227 N.Y. 423, 
125 N.E. 819; Gill V Board of Comrs., IGO N.C. 176, 76 S.E. 203; Williams v 
Rheas, Inc., 99 Pa, Super, 438, Houston v Potter, 41 Tex. Civ. Ap 381, 91 
S.W. 389; Popham v Patterson (Tex.) 51 S.W. (2) 680 (emergency clause), 
State V Hendrickson, 67 Utah 15, 245 Pac. 375, 57 A.L.E. 786; Jones v Rhea, 
130 Va. 345, 107 S.E, 814; State v Gregoi-y (Wis.) 232 N.W. 546. But note, 
State V Vosglen, 82 Wash. 685, 14-1 Pac. 947. For a definition of "context”, 
see Black, Int. Laws (2nd Ed.) p. 242: "When we speak of the 'context', it 
is not meant merely that different words or clauses in the same sentence 
must be compared with each other or successive sentences be read togetber. 
But in a wider sense, one section of a statute may stand, as context to 
another, whether it immediately precedes or follows it or is more widely 
separated from it, provided it bears upon the same general subject-matter “ 

3 Quinones v Perez, 32 Porto Rico 442; Brown ex rel Gray v Quiiittilian, 
121 Conn. 300, 184 Atl. 382; In re Webbs Estate, 90 Colo. 470, 10 Pac. (2) 
947. “Such an intergretation of the language can only be reached by singling 
out and giving to the word ‘distribution’ the one meaning suggested by 
appellant, whereas it has many meanings and uses, and the rules of statutory 
construction require that a statute he construed from its four corners and 
not by singling out a particular word oi phrase.” Hence, where a statute 
imposed a tax on gas plants in the city “and used for local sale and distribu¬ 
tion in said town or city,” tlie word "distribution” was used in the sense of 
delivery and as a result it was not necessary that the gas be delivered to two 
or more customers. Utilities Natural Gas Co. v State (Tex.) 118 S.W. (2) 
927, 

4McIntyre v Ingraliani, 35 Miss. 25. 
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separately and independently.® Every part of tlie statute must be 
considered tos'ether,® and considered as an integral part of the 
ivliole,'^ and kept snliservient to the general intent of the whole 
enactment ® Each part or section of the statute suhiect to constnic- 
tion shoidcl he construed in connection with every other part or sec¬ 
tion,® even sections which are invalid,^® or in conflict.^^ Indeed all 
of the parts must be given effect according to the intent expressed 
or clearly revealed.^“ 

The importance of taking tlie context of the statute subject to 
construction into consideration may be gathered from an examina¬ 
tion of a few eases where the context was considered by the court. 
For instance, in Dixon v La Guardia (166 N. Y. S. (2) 466,166 Misc. 
889), a construction made in the light of the context of the law 
resulted in a finding that an employee of the city could not have his 
pay certified in the amount adopted by the hoard of estimate and 
apportionment in its budget for the city: 

6 Larkin v U.S. (C.C.A—S.D.) 78 Fed. (2) 951; State v Lee Chue, 13C 
Ore. 99, 279 Pac. 285; Williams v McDonald, 4 Chand. 65. And see Great 
Southern L. Ins. Co. v Cunningham (Tex.) 97 S.W. (2) 692, that the subdi¬ 
visions of a statute setting forth eleven provisions which must be included 
in all policies of life insurance, must be construed together. Also see 
Buchsbaum & Co. v Bemau (D.C.—^111) 14 Fed. Sup, 444, that the collective 
bargaining provisions of the National Labor Relations Act must be read in 
connection with the provisions for Judicial review and enforcement of the 
board’s orders. 

oin re Plumer (D,C.—Calif.) 9 Fed. Sup. 923 (Frazier-Lemlce amend¬ 
ment); Morgan v Jewell Coiistr Co, (Mo.) 91 S,W. (2) 638; Lynch v Long 
Branch, 111 N.J.L. 148, 167 Atl. 664, Rees T Teachers Retirement Bd., 247 
N.Y. 372, 160 N.E. 644 (if no definition of the word used is given), 

" See § 165, supra. 

S O’Neill V Seglin Constr. Co., 268 N.Y.S. 849, 158 Misc. 742. 

!• People ex rel Barrett v West Side Trust, 362 III. 607, 1 N.E. (2; 81. 
The division of a statute into sections is an ai'tificial arrangement so far as 
construction is concerned Ex parte Telu Sekuguchi, 123 Calif. Ap 537, 11 
Pac. (2) 655. 

10 Sylvester v Buda Co., 281 III. Ap. 139; Beneficial Loan Soc. v Haight 
(Calif.) 11 Pac. (2) 857; Crooks v People’s Finance Co, 111 Calif. Ap. Supp. 
769, 292 Pac. 1065. 

11 City of Covington v State Tax Comm, 257 Ky. 84, 77 S W. (2) 3,S6. 

13 Henry y McCormack Bros (Ala.) 167 So 256. This may even Justify 
the correction of mistakes, errors or omissions, provided the intention of 
the legislature can be gathered from the whole enactment State v Brandt, 
41 Iowa 593; Peck v Weddell, 17 Ohio St. 271; Custln v Viroqua, 67 Wis. 314. 
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“It is a familiar rule of statutory constraction. that all of the 
words of a statute must he read in the light of its entire text. A 
study of the powers and duties conferred by the Greater New 
York Charter on the board of estimate and apportionment leads 
to the inescapable eonclusioii that the method of procedure in 
the making of a budget -was separate, distinct, and different 
than the method of procedure with respect to any of the powers 
and duties conferred upon the board.” 

The context also played a controlling role in Dyer v Dyer (212 N. C. 
620,194 S. E. 278), where the defendant was held properly subject to 
attachment for contempt for his wilful failure to pay his wife sub¬ 
sistence according to an order entered by his consent, in an action 
therefor, without a divorce ; 

“The defendant contends, however, tliat the word 'alimony' 
as used in the said proviso has a technical, rather than a broad 
meaning, and limits and confines the provisions thereof to judg¬ 
ments in actions brought by the wife against the hushand for 
divorce from bed and board With this wc do not agree. 

Manifestly the legislature, in dealing with the subject of 
alimony to meet various situations, intended to protect the faith¬ 
ful wufe in her right to be supported and provided for by the 
husband. The words 'alimony' and ‘subsistence’ have a kindred 
meaning. 

If the meaning of the statute were in doubt reference may 
be had to the title and context as legislative declarations of the 
purpose of the act,” 

Perhaps no case sheds greater light upon the value of the context 
in the construction of a statute than Eaynor v United States (302 
U.S. 540, 58 S.Ct. 353, 82 L.Ed. 413) which involved the federal 
counterfeiting act ; 

“There is no inconsistency in the act unless it is assumed 
that the word obligations’ refers to genuine obligations only. 
Since word.s that have one meaning in a particular context 
frequently have different significance in another, it is necessary 
to consider tlie context of the words 'such obligations’ in order 
to determine their significance. The provision of law here con¬ 
strued is the last of seven separate offenses set out in one para¬ 
graph of a chapter of the Criminal Code entitled ‘Offenses 
Against the Currency . The provisions of thi.s chapter were 
enacted to prevent and punish eoimterfeiting. Six closely con- 
nected companion offenses are set out in the same section with 
the ottense charged agaimst respondents and all either penalize 
the possession of or trafficking in, counterfeit obligations or the 
materials and devices msed to make such obligations. 
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Examiuing the context of the lyords iiiider consideration, 
we find that the word 'obligations’ appears throughout the 
chapter relating to offenses against the currency, aud Joes not 
always apply to ‘genuine’ obligations, but may, and often 
does, refer to counterfeit or spurious obligations.” 

Thus, hy construing the provisions of a statute with reference 
to the context, ambiguities may lie reinovecl,^^ word.s of doubtful 
iiieaning made plain,^'* errors corrected,^® and apparent inconsist¬ 
encies reconciled.^® And as a general rule, a statutory provision 
must be given the meaning which will best harmonize with tlie con¬ 
text.” 

§ 205. The Preamble.^® —^If the enacting part of the statute is 
ambigiions, resort may be had to the preamble for assistance in the 
ascertainnieut of the statute’s meaning.^® Conversely, if the liody 

ISTJ.S, V Pirates, 5 Wheat. (U.S.) 184, 5 LEd. 64; Crone v State, 49 Ind. 
538, State ax rel I-Iarper v Judge, 12 La. Ann, 777; In re Corby’s Estate, 154 
Mich. 353, 117 N.W. 90G; State v Mo. Pac. Ry. Co., 219 Mo. 156, 117 S.W. 
1173; Hidalgo County Drainage Dist. v Davidson, 102 Tex. 539, 120 S.W. 
849, and see Cooper v Sliaver, 101 Pa. 547. 

II Passaic Nat. Panic v Eelman, 116 N.J.L. 279, 183 Atl. 677. 

1.1 Blanchard v Sprague, 3 Sumn. 279, Fed. Cas. No 1,517, Turner v 
State, 40 Ala. 21, Nicliols v Halliday, 27 WIs. 406. 

10 U.S. V Baltimore & 0. S. W. R. Co., 159 Fed, 33, 86 C.CA. 223. 

17 lu re Lawrence v Cedarhurst Bank, 285 N.Y.S. 950, 158 Misc, 461. 

18 For definition of the preamble, see § 88, supra. In Mace v Cadell, 98 
Eng. Reprint, 1060, a preamble is set forth which may be used as an illiistra- 
tiou; "And lor that it often falls out that many parsons before they become 
bankrupts, do convey their goods to other meu, upon good consideration, 
yet still do keep the same, and are reputed owners thereof, and dispose of 
the same as their own, Be it enacted, etc., etc.” 

III Price V Forrest, 173 U.S. 410, 19 S.Ct, 434, 43 L.Ed. 749; Oliver v 
Southern Trust Co., 138 Ark. 381, 212 S.W. 77; Bentley v Slate Board of 
Medical Examiners, 152 Ga. 836. Ill S.E. 379, People v Chicago, etc, R. Co., 
296 III. 246, 129 N.E. 846, Huff v Fetch, 194 Ird. 570, 143 N.E. 705; Lelly v 
City of Richmond Heights, 322 Mo. 1024, 18 S W. (2) 394, Drown v Erie R 
Co, 87 N.J.L, 437, 9] At! 1023, Briedwell v Henderson, 99 Ore. 506, 195 
Pac. 575; Tripp y Goff, 15 R.l. 299, 3 Atl 591; Common, v Smith, 76 Va. 477; 
Huiitworth V Tanner, 87 Wash. 670, 152 Pac. 523. "A pieamble may be re¬ 
sorted to in restraint of the generality of the enacting clause, when it 
would be inconvenient when not restramed, or may be resorted to in ex¬ 
planation of the enacting clause, if it be doubtful. This Is the whole extent 
of the influence of the title and preamble in the construction of the statute." 
1 Kent, Comm 463, also see White v Levy, 91 Ala. 176, 8 So, 563. The pre¬ 
amble of a resolution may also be considered in seeking the meaning of an 
ambiguous provision. Ex parte Kelly (N.J. Ch.) 198 Atl. 203. 
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of the statute is clear and explicit, its meaning cannot in any maimer 
be affected by the preamble.^'* And more specifically, where the 
enabling part of a statute is clear, it is not to be restraiiicd by the 
preamble.^^ This is true because the preamble is not an essential 
part of a statute.^^ 

But wliere doubt exists regarding the proper construction of 
the body of the statute, in many eases, there is no better source than 
the preamble for aid in the ascertainment of the intention of the 
iegislature, since it contains a statement of tlie purpose, reason or 
occasion for the enactment of the law to which it is affixed,^® Conse¬ 
quently, the provisions of the act must be considered as having been 
enacted with these various purposes in view.-* In it a guide may be 
found to the true meaning of the act However, inasmuch as the 
preamble is not truly a part of the law of tlie statute, the scope of 
the statute should not be enlarged by the preamble,®'’ especially 
where the statute is unambiguous and clear.®’’ Nor should it be per- 

20Holbrook v Holbrook, 1 Pick. (Mass.) 248; Lackland v Walker, 151 
Mo. 210, 52 S.W. 414; Neuman v City of N.Y., 122 N.Y.S. 62, 137 Ap. Div, 56; 
Bynum v Clark, 14 S.C.L. 29S; Common, v Smith, 75 Va, 477; Himtworth v 
Tanner, 87 Wash. 670, 152 Pae. 523. 

21 See Copeman y Gallant (Eng.) P. Win. 314. But note White v Levy, 
91 Ala. 175, S So, 563, 

22Yazoo, etc, H, Co. v Thomas, 132 U.S. 174, 10 S.Ct. 68, 33 L.Ed. 302; 
State V Ohio Oil Co., 150 Itid. 21, 49 N.B. 809. 47 L.E A. 627. Also see Carter 
V Carter Coal Co., 298 U.S. 238, 56 S Ct. 856, SO L.Ed, 1160 (Bituminous Coal 
Conservation. Act). 

23Hanly v Sims, 175 Ind. 345, 93 N.E, 22S, 94 N.E. 401; Monlesque v Heil, 
4 La. 51. But note Priewe v Wisconsin State Land Improvement Co,, 103 
Wis. 537, 79 N.W 780, that too much reliance aliould not be placed on the 
preamble, as it may erroneously state the reasons tor the enactment, 

24Board of Trustees v U.S., 20 C,C,P.A. 134, cert. gr. 287 U.S. 596, 53 
S.Ct. 315, 77 L.Ed. 620, aff. 289 U.S. 48. 53 S.Ct. 509, 77 L Ed. 1026, 

23 City of Spartanburg v Leonard, 180 S.C. 491, 186 S.E, 395 

22 Yazoo, etc., R. Co, v Thomas, 132 U.S. 174, 10 S.Ct. 68. 33 L.Ed. 302; 
In re American States P. S. Co. (D.C,—Md.) 12 Fed. Supp. 667, mod. SI Eed. 
(2) 731, cert, den, 56 S.Ct. 670; Portland Van & Storage Co, v Hobs (One.) 

9 Pac. (2) 122; State v Thurston County Super. Gt., 92 Wash. 16, 159 Pac, 92. 
And see Lackland v Walker, 151 Mo. 210, 52 S.W. 414; Common, v Smith, 76 
Va. 477, Slack V Jacob, 8 W.Va, 612. Contra; Drown v Erie R, Co,, 87 N.J.L. 
487, 91 Atl. 1023; also see Beaver County v Home Indemnity Co. (Utah) 52 
Pac, (2) 435, that It is entitled to minor weight. Whits v Levy, 91 Ala. 176, 

8 So 563. 

27 Brown v Erie R. Co,, 87 N.J.L. 487, 91 Atl, 1023, Also see cases under 
note 20, supra. 
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nutted to contradict the clear intent of the legislature, as evidenced 
by the enacting clause of the statute.^® 

§ 206. The Title,—The title of a statute may also be resorted 
to when the statute must be construed in order to ascertain the 
meaning of the legislature;®® that is, if the statute is ambiguous, the 
title may he considered,®^ as an aid in ascertaining the legislative 
intent.®^ If the statute is clear and unambiguous, conversely, it must 

28 In re American Surety Go. (Pa.) 181 Atl. 364. For effect of the pre¬ 
amble m determining the object of the act or the mischief to be remedied, 
see Beaty v Knowler (U.S.) 4 Pet. 152, 7 L.Ed. 813 

2a For definition and general dlseussiou of the status of the title, see 
supra, § 87 and § 95, et seq. 

30 Baxter v McGee (C.C.A.—Arlc.) 82 Fed. (2) 695; State v Bradshaw 
(Mont.) 43 Pac. (2) 674, Addotta v Blunt, 114 N.J.L. 85, 176 Atl. 105; Sher- 
Win V Jonas, 269 N.Y.S. 121, 150 Misc. 342; Ellis y Greene, 191 N.C. 761, 133 
S.E, 395. The title is indicative of the legislative intent in enacting the 
statute in question, Barney y Bd. of Commissioners, 93 Mont. 115, 17 Pac. 
(2) 82; also see State v Seegmund, 125 Ore. 197, 266 Pac. 1075, and conse¬ 
quently may be resorted to for assistance in ascertaining the intent of the 
legislature. 

31 Briggs V Walker, 171 U.S. 466, 19 S.Ct. 1, 43 L.Ed, 243, U,S. v Katz, 
271 U.S. 354, 46 S.Ct. 513, 70 L.Ed. 986; City of Conway v Summers, 176 Ark. 
796, 4 S.W. (2) 19, Cohen v Barrett, 5 Calif. 195, Kendall y People, 53 Colo. 
100, 125 Pac. 586, State v Yeats. 74 Fla. 509, 77 So. 262; Bentley r State 
Board of Medic. Examiners, 152 Ga. 836, 111 S.E 379; State v Paulsen, 21 
Idaho 686, 123 Pac. 588; Perry County v Jefferson County, 94 III. 214; 
Cyrus V State, 195 Ind. 346, 145 N.E. 497; Cook v Federal Life Assoc., 74 
Iowa 746, 35 N.W. 500; Common v Barnette, 196 Ky. 731, 245 S.W. 874; 
State V Am. Sugar Ref. Co., 138 La. 1005, 71 So. 137; Engel v City of Balti¬ 
more, 140 Md. 284, 117 Atl. 901; Brown v Robinson (Mass.) 175 N.E. 269; 
In re Graves (Mo.) 30 SW. (2) 149; State v Duncan, 55 Mont. 376, 177 
Pac. 248; State v City of Lincoln. 101 Neb. 57, 162 N.W. 138, State v 
Sargent, 24 N.M. 344, 171 Pac. 790; People v Van Wyeli, 157 N.Y. 495, 62 
N.E. 559; Dunn v Dunn, 199 N.C. 535, 156 S E. 165; Olson t Erickson, 56 
N.D. 468, 217 NW. 841; State v Viner, 164 N.E. 119, 119 Ohio St. 303; Turn- 
ridge y Thompson, 89 Ore. 637, 175 Pac. 281, Glen Alden Coal Co. v City of 
Scranton, 282 Pa. 45, 127 Atl. 307; Blais v Franklin, 31 R.l. 95, 77 Atl, 172; 
Robson V Cantwell, 143 S.C. 104, 141 S.E 180; Common. Ins. Co. y Fine- 
gold (Tex. Civ. Ap.) 183 SW. 833; Byrd v Common., 124 Va. 833, 98 S.E. 
632; State v Superior Court, 70 Wash. 442, 126 Pac. 945; State v Hohle 
(Wis.) 234 N.W. 735; Ward v Board of Comrs., 36 Wyo. 460, 256 Pac. 1039, 
But note Hough v Porter, 51 Ore. 318, 95 Pac, 732, 98 Pac. 1083, 102 Pac. 728. 
The title may correct, by interpretation, patent errors in the purview of a 
statute. Wilson v Spaulding, 19 Fed. 304, 

32 Holder v Elms Hotel Co. (Mo.) 92 S.W. (2) 620. 
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not be considered.^^ The same is equally true with reference to sub¬ 
titles,^^ and to the titles of an initiated measure. 

This is the rule ivhether the title is regarded a part of the 
statute or not.®® While in those jurisdictions where the title is not 
a part of the statute some criticism might be made of this rule, it is 
undoubtedly a proper rule in those jurisdictions where the title is 
a part of the statute,®^ especially where the coustitution requires the 
.subject to be expressed in the title,®® and even though the eoiistitii- 

as "Where the enacting clause of a statute is clear and unambiguous, 
the preamble or title will not be permitted to contradict that clear Inten¬ 
tion as evidenced by the enacting clause; but where there is doubt as to 
the intent and purpose of a statute and the title or preamble will aid in 
ascertaining that intent and purpose, courts, under such circumstances, 
may with propriety make use of the title as a very important guide to its 
light construction. This rule is accentuated when we consider the mis¬ 
chief and the remedy.” In re American Surety Co., 319 Pa. 549, 181 Atl. 
364. Also see TJ.S. v Mouygas, 42 Fed. (2) 743. Similarly, in determining 
the legislative Intention, where the act Is unambiguous, a title iiaiTower 
than the act will not be considered as an aid- Huff v Udey, 173 Ark. 464, 292 
S.W. 863. 

34 Earle v Holman (Ore,) 61 Pac. (2) 1242; Tenn, Credit Clearing Co. 

V Lindsey, 162 Tenn. 149, 35 S.W, (2) 393. 

35 State V Superior Ct, 168 Wash. 361, 12 Pac. (2) 394. 

30Allen V U.S. (Virgin Is.—C.C.A.) 47 Fed, (2) 736; People v Powell, 
280 Mich. 699, 274 N.W. 373, 111 A.L.R. 721; Simon Ginsberg Realty Co. v 
Greensteln, 283 N.Y.S. 100, 157 ?»isc. 148. And the rule Is the same If the 
law involved is a joint resolution. Lovett V Ferguson. 10 S.D. 44, 71 N W 
765. 

Southern Coal Co. v R. ft P. Const. Co. (La. Ap.) 133 So. 491; Sharp 

V Producers Produce Co„ 226 Mo. Ap. 189. 47 S.W. (2) 242; Addotta v 
Blunt, 114 N.J.L. 85, 176 Atl. 105. 

38 Ex parte Knight. 52 Fla. 144, 41 So. 786; Oklahoma Gas & Elec. Co, 

V Oklahoma Tax. Comm. (Okla.) 68 Pac, (2) 124. "The constitutional man¬ 
date that the object of every law shall be expressed in its title, has given 
the title of an act a twofold effect. It has added additional force to the 
title as an indication of legislative intent in aid of the construction of a 
statute couched in language of doubtful import and it also operates as a 
constitutional limitation upon the enacting part of the law. The enacting 
part of a statute, however, clearly expressed, can have no effect beyond the 
object expressed in the title. To maintain any part of such a statute, those 
portions not embraced within the purview of the title must he exscinded; 
and if the super-addition to the declared object cannot be separated and 
rejected, the entire act must fall." Dobbins v Northampton Tp., 50 N.J.L. 
496, 499, 14 Atl. 587, 589. And the title of a special act may be considered, 
in view of the fact that the subject of a special law must be embraced in 
its title to preserve its constitutionality. People v Miller, 1 N.Y.S. (2) 267 
164 Miac. 726. 
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tional requirement is simply directory 

Tlie title, however, is not conclusive of the intent of the legis¬ 
lature but constitutes only one of the numerous sources from which 
assistance may he obtained in the aseertamment of that intent in 
cases of doubt.^“ It is but indicative of the legislative intent,It 
will not supply defects or omissions in the enacting part, lint may 
he resorted to merely as an aid in the ascertainment of the legisla¬ 
tive intent where the meaning is uncertain hy reason of the use of 
general language of indefinite signification, or of words of douhtfnl 
import.^^ 

§207. Chapter, Article, and Section Headings, and Marginal 
Notes.—Where the statute is anihiguou.s, the chapter, article and 
section headings may also be referred to hy the court in ascertaining 
the intention of the legislature,^^ although there is authority to the 

39Lewis V Simpson (Miss,) 167 So 780. 

■40 But where the constitution requii’es that the statute’s title relate to 
but one subject which must be clearly expressed in the title, the title is 
entitled to more weight than in those jurisdictions without this constitu¬ 
tional provision. Coosaw v S C. ex rel Tillman, 144 U.S. 550, 12 S.Ct. C8S, 
36 L.Bd. 537, Orvis v Bd. of Park Comrs., 88 Iowa 674, 56 N.W. 294; Garrl- 
gus v Board of Comrs,, 39 Ind. 66; Relthrailler v People, 44 Mich. 280, 6 
N.W. 667; Glaser v Rothchild, 221 Mo. ISO, 120 S.W. 1; People v Wood, 71 
N.Y. 371; Halderman’s Appeal, 104 Pa. 251. This is true since it must be 
presumed that the legislature gave some thought to the title. However, 
even with the presence of this sort of a constitutional provision, the title 
must not be resorted to, unless the statute is of doubtful meaning See 
Garrigus v Board of Comrs , 39 Ind. 66. 

41 Matthews v Strait, 186 Ark. 384, 53 S.W. (2) 857; Nangle v Northern 
Pac. Ry. Co. (Mont.) 32 Pac. (2) 11. 

isEvernham v Hulet, 45 N.J.L. 63. It may also corroborate the ap¬ 
parent legislative intent. Ward v Bd. of Commissioners, 36 Wyo. 460, 256 
Pac 1039. 

•laKiiowlton v Moore, ITS U.S. 41, 20 S.Ct, 747, 44 L.Ed. 969, Keyes v 
Cyrus, 100 Calif, 322, 34 Pac. 722; People v Lamphier, 172 N.Y.S. 247, 101 
Mlsc. 622; Ex parte Tillman, 84 S.C, 552, 66 S.E. 1049; State v Johnson, 24 
S.D. 590, 124 N.W. 847; Jordan v S Boston, 138 Va. 838, 122 S.E 265; Cham¬ 
bers V Higgins (Va.) 193 S.E. 531. And see Southlands Co. v San Diego 
(Calif.) 297 Pac. 521, that the headnote of a code may be considered for 
purposes of interpretation, "But when the body of tbe act is clear, plain 
and concise, leaving nothing open to construction, we cannot hold that a 
head-note, even though enacted by the legislature as a part of the act, 
should be permitted to oast doubt upon that which is not doubtful, and be 
made an excuse for construing that wlilch, without it, would require no 
construction.” State v Ciotheis, 118 Wash. 226, 203 Pac. 74. 
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pontrary.'*'^ This latter vie^v is, or at least can be based irpoii the 
reasoning that, since the headings are inserted by clerks or revisors, 
who cannot exercise legislative power, to permit reference to them 
in the interpretation of a statute would he to allow such clerks or 
revisors to encroach upon the prerogative of the legislature.'*® This 
rea.soning, however, cannot be applicable where the headings are 
inserted by the legislators when the bill ts drafted or enacted,*® or 
appeared in it when it was enacted,*' nor when a code or revision 
is enacted or adopted by tlie legislature at one tune.*® The best argn- 
iiient against permitting consideration of the various headings is 
that they are inserted for conveiiienee or reference and are not 
therefore essential parts of the .statute.*® Furthermore, due to the 
probaliility of hiaecuracy, in most cases, very little, if any, reliance 
should be placed upon the headings in order to control the statute’s 
construction.®® 

■u State V Maui'er, 255 Mo. 152, 164 S.W. 651. Also see People v Pisli- 
man, 119 N.Y.S. S9, 64 Misc. 256; Dunn v Dunn, 199 N.C. 535, 155 S.E, 165; 
Upham V Brainwell, 105 Ore, 597, 209 Pac, 100, 210 Pac. 706, 25 A.L R, 919, 
Drake v Yawn (Tex. Civ. Ap.) 248 S.W. 726. 

«Ibid. But note Gully v Jackson International Co., 165 Miss. 103, 
145 So. 905, that the headings to the various sections were not stiiotly 
titles or suh-titles, hut lead lines, whlcli are a part of the statute, and hence 
entitled to consideration. 

«See Griffith v Carter, S Kan. 565; Earle v Homan (Ore.) 61 Pac, (2) 
1242. 

In re Derry's Estate, 291 N.Y.S. 22, 161 Misc. 135. And see People 
V Molyneus, 40 N.Y. 113, 53 Barb. 9; "In this form of enactment such state¬ 
ments are a part of the law itself, and not in any wise extrinsic to the 
enacting clause. Their office is solely to control, limit and apply, the 
succeeding provisions of the statute. To reject them, or refuse to give 
effect to them, according to their fair and ordinary import and understand¬ 
ing, would be to make the law, not to administer it" But note State v 
Crotliers, IIS Wash. 226, 203 Pac. 74. 

is Barnes v Jones, 51 Calif. 303; People v Molyneux, 40 N.Y. 113. And 
the heading under these circumstances is entitled to more consideration 
than Oldinary titles. State v Lewis, 142 N.C. 626, 55 S.E. 600. 

« People V Fishman, 119 N.Y.S. 89, 64 Misc. Rep. 256; State v Johnson 
(S.D.) 134 S47; Olson v City of Sioux Falls (S.D.) 262 N.W. 85; 

Chesapeake, etc., R, Co. v Pew, 109 Va. 288, 64 S.E. 35; State ex rel Belling¬ 
ham V Bridges, 19 Wash. 431, 53 Pac. 545. This is true with reference to 
levised federal statutes by iTniie of statute, U.S. v Fehrenbaclt, Fed. Cas 
No. 15,083. 

“0 Battle V Shivers, 39 Ga. 405; State v Popp., 45 Md. 432; Huff v Alsup 
64 Mo. 51. Also see Common. Mut. F. Ins. Co. v Place, et al 21 R.l 24s' 
43 Atl. OS. 
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Margiiiul notes, in a luiiimer similar to lieadiugs, may also be 
considered, if they constitute a part of the original statute but 
apparently not if they have been inserted for the sake of eon- 
venieuce.''" 

§ 208. Legislative Definitions and Interpretation Clauses.”®— 
The legislature has the power to embody in the statute itself a defi- 
uitiou of its language as well as rules for its construction These 
are usually liinding upon the courts, .since they form a part of the 


51 Bettencourt v Siieeliy, 157 Calif. 69S, 109 Pac. 89. Mason v Cranbury 
TownsMp, 6S N.J.L. 149, 52 Atl. 568; Earle v Homan (Ore.) 61 Pac. (2) 
1242. Also see In re Miranda's Will, 271 N.Y.S. 913, 151 Misc. 459. That 
the notes of commisaionevs may he resorted to, see In re Gerry’s Estate, 
270 N.Y. 514, 200 N.B, 296. 

52 Board of School Conus, v Am. Surety Co., 220 Ala, 458, 126 So. 906; 
Cook V Federal Life Assoc., 74 Iowa 746, 35 N.W. 500; State v Erickson, 
169 Minn. 287, 198 N.W. 1000; People v Hartwell, 166 N.Y. 361, 59 N.E, 
929; Coramouwealtli Mut. P. Ins. Co. v Place, 21 R.l. 248, 43 Atl. 68. But 
note Mackey v Miller, 126 Fed. 161, and Lasseter y O’Neill, 162 Ga. 826, 135 
S E. 78, 49 A,L.R, 1076, 

53 For definition and further discussion of Interpretation Clauses, see 
supra, § 92. For propriety in resorting- to interpretation clauses as extrin¬ 
sic aids to construction, see § 223, infra 

54Collins V Texas, 233 U.S. 288, 32 S.Ct. 286, 56 L.Ed 439, Clay V 
Central R. Co., 84 Ga. 345, 10 S.B. 967; State v Schlenker, 112 Iowa 642, 
84 N.W. 698, 51 A.L.R. 347; Herohl v State, 21 Neb, 50. 31 N.W. 258; City 
of St. Louis V Nash, 266 Mo. 523, 181 S.W. 1146; Olson v Sioux Falls, 63 
S.D. 563, 262 N.W. 85; Rossmiller v State, 114 Wis. 169, 89 N.W. 839, 58 
LR.A. 93 Also see cases in note 56, infra. 

56 People V Bowman, 247 111. 276, 93 N.B. 244; State v Grange, 200 Ind. 
506, 165 N.E 239, Schultz v Parker, 158 Iowa 42, 139 N.W. 173; Montgom¬ 
ery County Motor Co. v State, 147 Md. 232, 127 Atl. 637, James v City of 
Newberg, 101 Ore. 616, 201 Pac 212. Also see cases under note 54, supra. 
And note Sioherman Constiuction of Clause in Unltorni State Laws provid¬ 
ing for Uniformity of Interpretation (1916) 2 ABA J. 60, anil note (1915) 
29 Harv. L.Rev, 541. 
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statute,®® even though in the absence of such a definition or rule of 
construction, the language would convey a different meaning.®’ But 
the meaning of the legislature, as revealed by the statute considered 
in its entirety, if contrary to the expressions of the interpretation 
clause or the"^legislative definitions, will prevail over them.®® That 
is the interpretation clause will control in the absence of anything 
else in the act opposing the interpretation fixed by the clause.®® Nor 
should the interpretation clause be given any wider meaning than is 
absolutely neces.sary.®® In other words, it should he subjected to a 
strict eon.struction. 


sopeople V Bowman, 247 III. 276, 93 N.E. 244; Bettenliroclt v Miller, 
1S5 Ind. 600, 112 N.E. 771; Cambridge v Boston, ISO Mass. 357; Byrd V 
State, 57 Miss. 243; Nebraska Loan, etc.. Assoc, v Perkins, 61 Neb. 254, 85 
NW. 67; State Assessors r Plainfield Water, etc., Co,, 67 N.J.L. 357, 52 
Atl. 230;'James v Newberg, 101 Ore. 616, 201 Pac. 212; Getz v Brubaker, 25 
Pa, Super. 303; Pliiladelpbia, etc., R. Co v Catawissa E Co., 53 Pa. 30; 
Stephens County v Hefner, 118 Tex, 397, 16 SW. (2) 804; Rossmiller v 
State, 114 Wis. 169, 89 N.W. 839, 58 L.R.A. 93. The legislature does "have 
power to describe legal definitions of its own language, and when an act 
passed by it embodies a definition, it is binding on the courts. Even 
declaratory statutes are entitled to respectful consideration by the courts, 
although not always binding." State v Schlenker, 112 Iowa 642, 84 N.W, 
698, 51 LR.A, 347. 

St Smith T State, 28 Ind. 321; Arnett v State, 168 Ind. 180, 80 NE. 153: 
Jones r Surprise, 64 N.H. 243, 9 Atl. 384; Snyder v Compton, 87 Tex. 374, 
28 S.W. 1061- Also see State v Grange, 200 Ind. 506, 165 N.E. 239, and 
Matliison v Brlster, 166 Miss. 67, 145 So. 358. 

59Ryan v State (Ind.) 92 N.E. 340; Egerton v Third Municipality of 
-New Orleans, 1 La. Ann. 435; Von Weise v Comm. Int. Rev., 69 Fed. 
(2) 439, 

sain re Bronson's Estate, 150 N.Y, 1, 44 NE. 707, 34 L.R.A. 238. In 
this connection also see. Ivey v Railway Fuel Co., 218 Ala. 407, 118 So. 
583, involving a legislative definition of the word ‘'minor” in a compen¬ 
sation act, where the court announced the rule that defining clauses 
should be used only for the purpose of interpreting words that are am¬ 
biguous or eguivocal and not so as to disturb the meaning of such words 
as are plain. And to same substantial effect, see O’Brien v Manchester, 
84 N.H. 492, 152 Atl. 720, 

80 See Wilberforce, Stat. Law. 296. Also note State v Adams, 51 N.H. 
568, where it was held that in an indictment, the meaning of language 
depends on popular usage, which is not, and cannot, unless in a very 
slight degree, be affected by a legislative definition. For criticism of 
interpretation clauses, see Ely v Bliss (Eng.) 2 DeG., M £; G 459, 471. 
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Pursuant to the aforesaid rules, the statutory definition of the 
words "itinerant merchant" in a statute imposing a tax on those 
who followed this occupation, controlled as against all other defi¬ 
nitions And it was held clearly within the power of the legislature 
to define the expression "executive departments” of government as 
used in a statute relative to jniblie jirinting, even though the defi¬ 
nition was not the usual one.”- 

It is not particularly difficult to see how important a statutory 
definition or interpretation clause may be in the interpretation of 
a statute. Perhaps from the context of a statute, it may not appear 
that a word of common usage is intended to bear a peculiar or 
special meaiiiiig. Perhaps in the construction of a particular act, 
the legislature wishes to substitute the ordinary rule of strict con¬ 
struction for that of liberal construction. No better source from 
which tht court could obtain a Irue indication of the legislative 
intent exists than in the legislative definition or interpretation 
clause. 

Although the legislative definition may be of great assistance 
in clearly revealing the legislative meaning, it may also create con¬ 
siderable confusion. The definitive language may itself reipiire con¬ 
struction. Its own language may be ambiguous. It may be clearly 
contradictory with the language of the statute proper. The statute 
may indicate that the legislative definition is inaccurate. It is, there¬ 
fore, obvious that before the legislative definition can be relied upon, 
its applicability as well as its reliability should be ascertained. And 
ill this comiectiou, one important situation should he mentioned. Li 
the event that tlic definition Couiul in the interpretation clause is at 
variance with the intention of the lawmakers as expressed in the 
plain language nf Ihe statute, that intention must prevail over the 
legislative defiiiilum.®^ In other words, the intent of the legislature 

01 Greenleaf & Crosley Co. v Coleman, 117 Fla. 723, 158 So, 421 

02 state ex rel McKinley Publishing Co. v Hackmann, 314 Mo. 33, 282 
S.W. 1007 

03 See note 58, supra. 

04 See Ryan v Slate (Ind.) 92 N.E. 340, and Egertoii v Third Munici¬ 
pality, 1 La. Ann. 435. 
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must emitrol tlie legislative definition.*’^ Biit tlie interpretation 
clause and tlie statute proper must all Ije construed together as a 
part of tlie same statute. Where this is done, if the definition laid 
doirii hy the legislature does not conflict with the intent of the 
legislative, then the former may be given effect, If the two can he 
hariuoiii2ed, there can he no objection to allowing the interpretation 
clause to control the language defined. To give the interpretation 
clause precedence where the two cannot be harmonized, would 
operate to make the ancillary portion of the statute superior to the 
primary portion, The statute’s meaning would in all probability be 
'li.storted, and the legislative intent defeated, 
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§ 209, In General, — After all intrinsic aids have been ex- 
lianstecl, if the meaning of the statute is still in doubt, certain 
extrinsic matters may be considered by the court in its effort to 
ascertain the statute’s meaning'.^ But the statute must be ambig¬ 
uous before a resort to extrin.sic evidence is justified." Such extra- 

1 Lapina v Williams, 232 U.S. 78, 34 SCt, 196, 58 L.Ed. 515; Gardner 
V The Collector, 6 Wall (U.S.) 499, 18 LEd. 890; Schultz v Ohio County, 
226 Ky. 633, 11 S.W. (2) 702, Maryland Agric College v Atkinson, 102 Md. 
557, 62 Atl, 1035; Mlllspaugli v Kssterson, 307 Mo. 1S5, 270 S.W- HO; 
O'Brien v Rockingham County, SO N.H. 522, 120 Atl. 254; Woolcott v 
Shuhert, 217 N.Y. 212, 111 NE. 829, Fortune v Bimcomhe County, 140 N.C. 
322, 52 SE 950, Ford Motor Co v State, 59 N.D. 792, 231 NW. 883; U.S, 
Fidelity & Guar, Co. v Bramwell, 108 Ore. 261, 217 Pac. 332, 32 A.L.R. 829; 
Bd. of Educ, V Bryucr, 57 Utah 78, 192 Pac, 627; State v Hamilton, 92 
Wash. 347, 159 Pac. 379; Pfingsten v Pfingsten, 164 Wis. 308, 159 N.W 921, 
-Waters v State, 25 Ala. Ap 144, 142 So. 113; In re Sloan’s Estate 
(Calif, Ap.) 46 Pac, (2) 1007. Also note Gardner v The CoUector (U.S.) 
G Wall 499, 18 L.Ed 890 
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iieous matters, as is obvious, will be entitled to various degrees of 
weight, depending upon their reliability, and the closeness of their 
connection with the statute itself,^ Aud even where all doubt regard¬ 
ing the meaning of a statute has lieeii removed by resort to intrinsic 
matters, extraneous matters may aud should he set forth as addi¬ 
tional reasons for the adoption of the construction reached hy the 
courtd 

It is the purpose of this chapter to discuss the numerous ex¬ 
trinsic aids which may be used in ascertaining the intention of the 
legislature. However, at this poiut, before proceeding to discuss 
the various extrinsic aids specifically, the highly pertinent inquiry 
might be made; If the language of the statute constitutes the reser¬ 
voir of the legislative intent, and all the cases recognize that it does, 
why should resort to extraneous matters be permissible? The eoiirt, 
however, resorts to these extrimsie matters, not as reservoirs of the 
legislative intent, but merely as indications or evidence of such 
intent, Such matters simply operate to reveal or to explain the Inn- 
gauge used hy tlie legislature in the legislative enactment. If these 
extraneous matters were a part of, or even the reservoir of the intent 
of the legislature, then in every case the court would have to resort 
to them for that intent, and the intent there discovered would con¬ 
trol that indicated by the language of the statute. Siicli a view 
would often make the discovery of the legislative intent impossible, 
since many of the permissible extrinsic aids are difficult to establish 
and are often, so far as certain statutes are concerned, non-existent. 
Consequently, these extraneous matters merely occupy the status 
of aids in the ascertainment of the legislative intent, or as corrobo¬ 
rating indicia of that intent, 

§210. Contemporaneous Circumstances, — When it becomes 
neces.sary to rc.sort to extraneous matters in order to ascertain the 
meaning of a .statute, the court may iiroperh' refer to what is gener- 


3 Gardner v The Collector, 6 Wall. (U.S.) 499, 18 L.Ed. 890. 

r Boston Sand & Gravel Co. v US., 278 U.S. 41, 73 L.Bd. 170, 49 
S.Ct. 52, a£f. 19 Fed. (2) 744. and mod. 16 Fed, (2) 643. Also see § 175, 
supra. 
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ally known as contemporaneous eircumstanees." Suck circumstances 
iiicliule the history of the times existing when the law was enacted,® 
the prerioiis state of the law,^ the evils intended to be cor- 


5U.S. V Wooten, 40 Fed. (2) 282; Breashears v Norman, 2 S.W. (2) 
53, 176 Ark. 26; People v Day, 321 III. 553, 152 N.E. 496; State v Claiborne, 
185 Iowa 170, 170 NW. 417, 3 A.L.R. 392; Central Trust Co. y Howard 
(Mass.) 175 N.E. 461; State v Eckliardt, 232 Mo. 49, 133 S.W 321, In re 
Hamlin, 226 N.Y. 407, 124 N,E. 4, 7 A.L.R. 701; Hunt v Eure, 188 N.C. 716, 
125 S.E. 484, Baker v Latses, 60 Utah 38, 206 Pac, 553. An excellent treat¬ 
ment of this aid to statutory construction may be found in Eirsi Trust 
Co V Smith (Neb.) 277 N.W. 762, involving a mortgage moratorium law. 

6US V Union Pae. E. Co.. 91 U.S. 72, 23 L.Bd. 224; Henry v Mc¬ 
Cormack Bros. (Ala.) 167 So. 256; Jerome H, Scbeip Co. v Amos (Fla.) 
130 So 699; Dibble v Winter, 247 III. 243, 93 N.E. 145; Hyland v Rochelle, 
179 Ind. 671, 100 N.E. 842; State v Kelly. 71 Kan. 811, 40 L R.A. 450; 
Shultz v Ohio County, 226 Ky. 633, 11 SW. (2) 702; State v Nichols, 80 La. 
Ann. 980, In re Opinion of Justices, 254 Mass. 617, 151 NB. 680; State v 
Forest, 177 Mo. Ap. 245, 162 S.W. 706, Sullivan v Butte, 65 Mont. 493, 211 
Pac. 301; Neb. Dist. of Evangelical Lutheran Synod v MoKelvle, 104 Neb. 
93, 175 N.W. 531; In re Hamlin, 226 N.Y. 407, 124 NE 4, 7 A.L.R, 701, 
Bail'd v Burke County, 53 N.D. 140, 205 N.W. 17; Chicago, etc., E. Co. v 
Gist, 79 Okla. 8, 190 Pac 159; Superior Oil Co. v Handley, 99 Ore. 146, 195 
Pac. 159; Crescent Mfg. Co. v Tax Comm, 129 S.C. 480, 124 SE. 761, 
Trotter v State, 12 S.W. (2) 951, 158 Tenn. 264, Cousins v Sovereign Camp 
(Tex.) 35 S.W. (2) 696; Nell v Utah Wholesale Groc, Co., 61 Utah 22, 219 
Pac. 201, err. dis. 265 U.S 572, 68 L.Ed. 1185, 44 S.Ct. 458; Daniel v Simms, 
49 W.Va. 564, 39 S.E. 690. 

I In re Martin, 383 Fed. 833; Southern Express Co. v Brickman Co., 
187 Ala. 037, 65 So. 954; Arnold v Hopkins, 203 Calif. 553, 265 Pac. 223 ; Old 
Saybi'ook v Public Util. Cainin., 100 Conn. 322, 424 Atl. 33; People v Day, 
321 III. 652, 152 N.E. 495; Haynes Automobile Co. v Kokomo, 186 Ind. 9, 
114 NE. 758, Latta v Utterback, 202 Iowa 1116, 211 NW. 503, Schultz v 
Ohio County, 226 Ky. 633, 11 S W. (2) 702, National Fire Ins. Co. v Goggln, 
267 Mass. 430, 166 N B. 758, State v MaQuillaii, 246 Mo, 517, 162 S.W. 347; 
Wyatt V State Bd., 74 N.H. 552, 70 Atl. 387; Matter of Clark, 168 N.Y. 427, 
61 N.E. 769; Kraus v Philadelphia, 265 Pa. 425, 109 Atl. 226, Crescent 
Mfg. Co, V Tax Comm, 129 S.C. 480, 124 S.E. 761, State v Polley, 30 S.D. 
528, 139 NW. 118, Cameron v City of Waco (Tex. Civ Ap.) 8 S.W. (2) 
249, Sorrell V White, 103 Vt. 277, 153 Atl, 359, Stats v Stewart, 52 Wash. 
61, 100 Pac. 153. 
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rected,® and even, according to some eases, the habits and activities of 
the people.® Generally, the.se eircnm.stances may be defined as the con¬ 
ditions under which the statute was enacted.^® And the court may 
inform itself as to these eircuinstances by any and all available 
means.i-* The various extraneous considerations, however, are not to 
be resorted to in order to alter the meaning of the statute, but to 
remove whatever doubt that still remains after all inti’insie aids have 
been considered. 

But it is not clear whether' the circumstances to be considered 
are limited to those known to the legislature.^® It is submitted, how¬ 
ever, that consideration should not be thus limited, Circumstances 
concerning which the legislators have no knowledge may, and un¬ 
doubtedly do, play au important role in the history of any important 
piece of legislation. Usually, laws of great general importance come 
about as the result of long periods of agitation. Frequently, it is 
possible that the first cause of the agitation may be lost sight of by 

STrinity Church v US„ 143 U.S. 457, 36 L.Ed. 226, 16 S Ct. 666; 
Richardson Lumber Co. v Howell, 219 Ala. 328, 122 So. 343; Fairfield V 
Foster, 25 Ariz. 146, 214 Pao. 319; Hays v McDaniel, 130 Ark. 52, 196 S.W. 
934; National Surety Co. v Schafer, 57 Colo. 56, 140 Pac, 199; DiBiase v 
Garnsey, 103 Conn. 21, 130 Atl. 81; State v G-rier, 27 Dela. 322, 88 Atl. 579; 
McCamy v Payne, 94 Fla. 210, 113 So. 712, 94 Fla. 209, 116 So. 267; Pea¬ 
body V Russel, 301 III. 439, 161 N.E. 519, Haynes Auto Co v Kokomo, 186 
Ind. 9, 114 N.E. 758; Curtis v Michaelson, 206 Iowa 111, 219 N.W. 49, 
Common, v Barnett, 196 Ky. 731, 245 S.W. 874; State v Maloney, 115 La. 
498, 39 So. 539; Pelletier t O’Connell, 111 Me. 38, 88 Atl. 55, Nat Fhe 
Ins. Co V Goggin, 267 Mass. 430, 166 N.E. 758; Mushel v Schultz, 139 Minn. 
234, 166 N.W. 179; Hammer v Yazoo Delta Lumber Co,, 100 Miss. 349, 56 
So. 466; Boll v Condle-Bray Glass & Paint Co., 321 Mo, 92, 11 S.W. (2) 48; 
State T Tullock, 72 Mont. 482, 234 Pac. 277; Clough v Clough, 80 N.H. 462, 
119 Atl. 327; Holt v Akarman, 84 N.J.L. 371, 86 Atl. 408; Archer v Eqult. 
Life Assur. Soc., 218 N.Y. 18, 112 N.E, 433; Hunt v Eure, 1S8 N.C. 716, 
125 S.E 484; Baird v Burke County, 53 N.D. 140, 205 N.W. 17; DeHasque 
V Atchison, etc., R. Co., 68 Okla. 183, 173 Pac. 73; Kraus v Philadelphia, 
265 Pa. 425. 109 Atl. 226; First Nat. Bank v Howard, 148 Term. 188. 253 
S.W. 961; Enoch v Common., 141 Va. 411, 126 S.E. 222; Huntworth v Tan¬ 
ner, 87 Wasb. 670, 152 Pac. 523; Foster v Sawyer County, 197 Wis. 218, 
221 N.W. 768, 

9Schultz V Ohio County, 226 Ky. 633, 11 S.W. (2) 702; Cousins v 
Sovereign Camp. CTej<.) 35 S.W (2) 696; Higgins v Rinker. 47 Tex. 393. 
For discussion of the construction of statutes by trade usage, see (1923) 
39 Harv. L.Rev. 122. Also see West Boyiaton Mfg. Co v Board of Asses¬ 
sors, 277 Mass. 180, 178 N.E. 531, that commercial usage may be considered. 
As a result of the application of this rule, "a person qualified to vote for 
representatives to the general court shall be liable to serve as a juror,” 
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the time the law is enacted. Various hidden facts may and undoubt¬ 
edly do influence the enactment of legislation. 

The question naturally arises; why should contemporaneous 
circumstances shed any light upon the legislative intent? The 
answer is obvious. As will be seen from the illustrations in the suc¬ 
ceeding section, these circumstances constitute the reasons why the 
.statute was enacted. The^' arc a part of the res gestae. Moreover, it 
must be assumed that the legislature intended to correct the evils 
which led to the law’.s enactment. It is logical to assume, in a democ¬ 
racy, that the needs and the desires of the people will find expression 
in the enactments of legislatures consisting of representatives of 
the people. If this were not so, then there would he little, if any, 
justification for resorting to the circumstau ces surrounding the 
enactment of a law in an effort to ascertain the legislative intent. At 
least, many of the circumstances would be clearly irrelevant. 

did not include women;—"Tlie words ol a statute are the main somce for 
the ascertainment of a legislative purpose They are to be construed 
according to their natural import in common and approved usage. The 
imperfections of language to express intent often render necessary further 
inquiry. Statutes ai-e to be interpreted, not alone according to their 
simple, literal or strict verbal meaning, but in connection with their 
development, their progression through the legislative body, the history 
of the times, prior legislation, contemporary customs and conditions and 
the system of positive law of which they are a part; and In the light 
of the constitution and the common law, to the end that they be held to 
cover the subjects presumed within the vision of the legislature, and, on 
tlie one hand, he not unduly constricted so as to exclude matters fairly 
within their scope, and, on the other hand, be not stretched by enlarge¬ 
ment of signification to comprehend matters not within the principle and 
purview on which they were founded when originally framed and their 
words chosen General expressions may be restrained by relevant cir¬ 
cumstances showing a legislative intent that they be narrowed and used in 
a particular sense.” 

10Pate V Ross (Mo. Ap.) 84 S.W. (2) 961; SInnner v State ex rel 
Laacke (Wis.) 261 N.W. 880. 

11 Lake v Parish of Caddo, 37 La. Aim. 788 Also see § 213, Infra 

12 State V Harden, 62 W.Va. 313, 58 S.E. 715, GO S.E 394. Also see 
Conn, y Hurley, 124 Conn. 20, 197 Atl. 90, that resort may be had to "the 
ciroumstances . . . known to the legislature at the time ol Its enactment," 
and West v Sun Gab Co. (Md.) 154 Atl. 100, that "while it is the province 
of the courts and not the legislature, to interpret the law, the courts are 
not shut off from any available discussion or sources of information avail¬ 
able to the legislature in order to ascertain the legislative intent" 
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§211. The Principle Applied.—In General Broadcasting Sy,?- 
teiii V Bridgeport Broadcasting Station (53 Fed. (2) 664, 667), we 
find the following application of the general rule ; 

"It is a well established rule of statutory construction that, 
to determine the legislative intent, the court may take into con¬ 
sideration the conditions existing at the time the legislation in 
question, upon which legislation was intended to operate. It is 
ivell known that in 1927 the condition of the radio broadcasting 
industry was chaotic, in view of the multiplieity of broadcasting 
stations which had sprung into being and the lack of regula¬ 
tory authority to prevent disastrous interference. To relieve 
the tortured state of the ether, it was imperative that regula¬ 
tion, above all, should be prompt. A decision of the Radio Com¬ 
mission, subject to stay pending appeal, would have been a form 
of regulation lacking the promptness required by the exigencies 
of the situation. The very history of thi.s case illusti’ate.s that 
point.” 

We also find a representative application of the general rule in 
Pate V Ro.ss (229 Mo.Ap. 836, 84 S.W. (2) 961) where a statute was 
involved which prowded for the remission of penalties accrued upon 
delinquent taxes, and such statute was held applicable to delinquent 
drainage taxes and to preclude the collection of attorney’s foes in 
an action therefor, since the purpose of the statute was to relieve 
persons whose taxe.s' liad become delinquent: 

"The title clearly indicates the primary legislative intent to 
be for the relief of all persons whose personal or real estate 
taxes had become deliuqueiit on or before January 1, 1933. 
What were the couditious at the time the act was enaetecl? It 
is well known that many taxpayers v/ere in financial distress 
(and for that matter still ai’e). On all sides were cries for relief 
from the situation, in which our people found themselves. The 
legislature apparently heeded those cries and enacted the law 
under consideration as well as otlier relief legislation.” 

The application of the rule may also be found in State ex rel Cole- 
men V Kelly (71 Kan. 811, 81 Pac. 450, 70 L.R.A. 450); 

Statutes are but public sentiments enacted into laws, and 
frequently the policy of such legislation is the subject of much 
public discussion, both before and at the time of its enactment. 
In construing it courts may not shut their eyes to these public 
discussions. They are proper matters of consideration in deter¬ 
mining the legislative intent, and should be considered for that 
purpose in the construction of an act growing out of such 
cliseiLssion, 
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In common with all other well-informed persons this court 
knows of the great quantities of crude oil that were discovered 
in a part of the state; the rapid development of this field of 
industry; the general public complaint that a particular corpo¬ 
ration was unjustly manipulating' the market of this product so 
that the producer was being deprived of what rightfully be¬ 
longed to him; that a public demand was made upon the legis¬ 
lature of 1905 to enact some law which would protect the pro¬ 
ducer from the further encroachment of the corporation upon 
his rights.” 

§ 212, Public Policy,’®—^In .spite of authority to the contrary,” 
the general policy of the 31010,’“ or the established policy of the 
legislature as revealed by its legislation generallyi’“ should be con¬ 
sidered ill the construction of statutes. The view opposed to this 
principle is based upon the premise that public policy is too unstable 

13 For further discussion, see Freund, Interpretation of Statutes, 65 
Pa. LRev. 207 (1317). 

14Hadden v The Collector, 5 Wall. (U.S.) 107, 18 L.Ed. 518; Jewell v 
City of Ithaca, 73 N.Y.S, 593, 36 Misc. R 499. 

13 Ozawa v IT,S„ 260 U.S. 178, 43 S.Ct. 65, 67 LFd. 199, Allgood v 
State, 20 Ala. Ap, 665, 104 So. 847, cert, granted, 104 So. 851, 213 Ala. 426; 
Stockton Plumbing Co, v Wheeler, 68 Calif. Ap. 592, 229 Pac. 1020; DiBiase 
V Garnsey, 103 Conn. 21, 130 Atl. 81; State v Bartels, 191 Iowa 1060, 181 
N.W. 508; Shultz v Ohio County, 226 Ky. 633, 11 S.W. (2) 702, Opinion of 
Justices, 7 Mass. 523; Williams v St. Louis, etc., Ry Co (Mo. Ap.) 7 S W 
(2) 392; Conover v Public Service Co,, 80 N.J.L. 681, 78 Atl 187; Carey v 
Cruise, 246 N.Y. 237, 158 N.E. 316; Baxter v Tripp, 12 R.l. 310; Crescent 
Mfg. Co. V Tax. Comm, 129 S.C. 480, 124 S.E. 761; State v Temple, 142 
Term. 466, 220 S.W, 1084; Freels v Walker, (Tex. Com, Ap.) 26 S.W (2) 
627, reh. den., 35 S.W. (2) 408; State v Kelly, 71 Kan. 811, 81 Pac. 450; 
Bayonne Textile Covp v Am. Fed. of Silk Workers, 116 N.J. Eq. 146, 172 
Atl. 551, 92 A.L.R. 1450. "In construing statutes, it is helpful to ascertain 
the general policy of the state regarding the subject." State v Bartels, 
191 Iowa 1060, 181 N.W. 508 

laU.S. V Sweet, 245 U.S. 563, 62 L. Ed 473, 38 S.Ct. 193; Griswold v 
Griswold, 23 Colo. Ap. 365, 129 Pac, 560; Hastings v Rathhone, 194 Iowa 
177, 188 N.W. 960, 23 A.L.R. 392, Common, v Vanmeter, 187 Ky. 807, 221 
SW 211; Middleton v Lincoln County, 122 Miss. 673, 84 So. 907; Christie 
Lithograph, etc., Co. v Hamblin (Mo. Ap.) 144 S W. 882; State v Sedgwick, 
46 Mont. 187, 127 Pac. 94; Mnlhall v Nashua Mfg Co., 80 N.H. 194, 115 Atl. 
449; Matter of McGraw, 111 N.Y. 108, 19 N.E. 233, 2 LR,A, 387; Hihbett v 
Pruitt, 162 Tenn. 285, 36 3 W (2) 897; Austin v Cahill, 99 Tex. 172, 88 
S.W, 542. But public policy cannot create an exception when the lan¬ 
guage Is plain and all comprehensive. In re Morse, 247 N.Y. 290, 160 
NE. 374. 
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a ground upon which to rely iu the mterprctatioii of statutes^'' 
AVhile this argument carries considerable weight, and although it be 
admitted that public policy should not be a eoiitrolling consideration 
or perhaps entitled to great weight,“ where doubt exists regarding 
the meaning of a statute,rather than to allow a miscarriage of the 
intention of the legislature when that intention is in fact ascertain¬ 
able, it would seem proper for the court to give the general policy 
of the state some consideration. Nevertheless, if the legislature 
reveals au intent to depart from existing public policy, that intent 
must be made effectivethe court should not ignore or override 
it. Ill other words, the general policy of the state should not be used 
as an excuse for deviating from or for ignoring the intention of the 
legislature as expressed or revealed iu a specific statute. 

Perhaps the proper sphere of public policy iu the interpretative 
process, will appear from a consideration of a few typical cases. 
Thus, in Gilbert v Craddock (67 Kan. 346, 72 Pac. 869), where the 
question arose whether a provision of the law had been repealed by 
implication through the passage of a subsequent act, the court 
resorted to the prior law iu an attempt to ascertain the legislative 
policy, and declared: 

17 Hadden t The Collector, 5 Wall. (U.S.) 108, 18 L.Ed. 518. Questions 
of public policy are for the determination of the legislature rather than the 
courts. McCrary v U.S., 195 U.S. 27, 2i S.Ct. 769, 49 L.Ed. 78; State v 
Womble, 112 N.C. 862, 17 S.E. 491, 19 L.R.A. 827; Tilly v Mitchel & Lewis 
Co., 121 WIs. 1, 98 N.W. 969. 

IS Pullinwider v Southeru Pac. R. Co., 248 U.S. 409, 39 S.Ct. 130, 63 
L.Ed. 331; Fergus Motor Co. v Sorenson. 73 Mont. 122, 235 Pac 422, State 
v Parmenter, 50 Wash. 164, 96 Pac, 1047 But note Coulter v Robertson, 
24 Miss. 278. 

IS Nashville, etc., R, Co. v Marshall County, 161 Tenn. 236, 30 S.W. (2) 
268. Indeed, there is a presumption that the legislature does not intend to 
enact any legislation in contravention of existing public policy. See 
Opinion of Justices, 7 Mass. 523; also see Church of the Holy Trinity v 
U.S., 143 U.S. 457, 12 S.Ct. 511, 36 L.Ed. 226. And such a policy will not 
be considered abrogated any further than is absolutely required by the 
language of the new legislation. Murdock v Memphis (U.S.) 20 Wall, 590, 
22 L.Ed. 429. 

-0 Opinion of Justices, 7 Mass. 523. And the established public policy 
uill not be considered disregarded by the legislature, unless so indicated by 
clear evidence Common, v Peterson, 13 Pa. Dist. & Co. 673, Also see 
Note; 5 L.R.A. 340. The same is equally true with reference to a depar¬ 
ture from a legislative policy. Murdock v Memphis, 20 Wall. (U.S.) 590, 
22 L.Ed. 429; Clough v Boston, etc., R. Co„ 77 N.H. 222, 90 Atl, 863, 
Twentieth St. Bank v Jacobs, 74 W.Va, 525. 82 S.E. 320. 
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"To be sure, the implication must be a necessary one, It may 
be draivn from public policy; past acts; the entire terms, pur¬ 
poses aiicl scope of the act to be considered; the inconvenience, 
inconsistencies and absurdities involved in tlie contrary consid¬ 
eration—indeed, from all things found in the act, the condi¬ 
tions surrounding it, the history antedating it, the purposes to 
be accomplished by it, and the policy dictating it," 

Similarly, in Bayonne Textile Corporation v Silk "Workers (116 
N.J.Eq. 146, 172 Atl. 551), where the construction of the National 
Industrial Eeeovery Act was involved, the court relied upon the 
public policy of the slate; 


"Labor unions, when instituted for iiintiial help and co¬ 
operation, and the attainment of legitimate end.s are lawful. 
They are a necessary paid of the social structure, They are a 
vital force in our industrial system, and essential for the ad¬ 
vancement of the public welfare. The economic independence 
and security of lalior are vital for the public order and welfare. 
As we have quite recently pointed out, it has long been regarded 
as a proper fniiction of the state to foster the welfare and safe¬ 
guard the interests of wage earners. Economic and other con¬ 
siderations underlie this long e,stahhshed state policy. . . This 
right, therefore, apart from it.s constitutional basis, is firmly 
imbedded in what has long been regarded as sound public policy 
in treating with labor. And it is a well-estalilished rule that, 
for the purpose of determining tlie meaning, hut not the validity 
of a statute, reconr.se may he had to considerations of public 
policy. While the statute i,s designed to cope with the existent 
national emergency, said to be 'prodiiclive of widespread nn- 
employnient and disorganization of industry, which burdens 
interstate and foreign commerce’ a purpose to disregard sound 
public policy must not be attributed to the law-making power, 
except upon the most cogent evidence. Tlie natural import of 
the words employed in the statute, according to their common 
use, when applied to the subject matter of the act, is to he con¬ 
sidered as expressing Ihe intention of the law-making body, 
unless the intention so re.siiltiiig from the ordinary import of 
the words, be repngiiaiit to sound acknowledged principles of 
national policy. And if that intention be repugnant to such 
principles of niiLional policy, then the import of the words ought 
to be enlarged or re,strained so that it may comport with those 
principles, unless the legislative intention he clearly and mani- 
i'estly repugnant to them. There should be no greater modifica¬ 
tion of or departure from the firmly established policy than the 
statute expressly declares. ‘It is not lightly to be assumed that 
Congress intended to depart from a long-established policy’." 
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The court also, in Reiter v Chapman (177 Wash, 392, 31 Pac. (2) 
1005, 7), gave public policy controlling force; 

“While it is true that the courts may not amend a statute 
by adding words which do not appear therein, still when a 
legislative policy clearly appears, in appropriate cases, that 
policy will he considered in construing statutes presented for 
judicial interpretation. 

The principle of giving notice of proposed public contracts 
is, broadly speaking, in the public interest, and when the legisla¬ 
tive authority has indicated, as has that of this state, that it has 
adopted the general policy of requiring that notice be given of 
proposed public contracts, the courts will not, by strict con¬ 
struction, narrow the scope of a statute and limit its applica¬ 
tion ill cases where such a construction is apparently against 
the legislative policy.” 


In like manner, the policy of the state was regarded of high impor¬ 
tance in In re Taylor’s Will (55 Ill. 252), where the court, in eoii- 
struiiig the statute of descents and distributions, held that where a 
husband makes a will, but makes no devise or bequest to his wife, 
his estate, as to her, is intestate to the extent of her legal claims, and 
that under the law it is not in the power of the husband to dispose 
of his estate as to deprive his widow of the third of the personal 
property remaining after the pajunent of his debts, and that there 
is one-third of the realty beyond his dispo.sal by will, unless a devise 
or lieque.st to the wife be made therein, which she is willing to and 
does accept. The court in reviewing the history of the statute in 
question in its attempt to locate the policy of the law said: 

“These references comprise all the legislation upon this 
subject, from the earliest foundation of civil governineiit north¬ 
west of the river Ohio, to the present time, and manifest, we 
think, an eager desire on the part of the lawmakers to provide 

some support for the wife, in the event of her surviving her 
husband.” 

Undoubtedly, so far as most of our important legislation is con¬ 
cerned, a rather definite legislative policy extending over a period 
of years is discernible. Once that public or legislative policy has 
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been identified, it can obviously lend considerable assistance toward 
discovering the meaning of a given statute. If over the period of 
time considered, there appears to be a legi.slative effort to achieve 
a certain goal or end, a construction of the statute in the light of 
that end or purpose will surely tend to reveal the legislative intent 
where it is in doubt. It is logical to assume that the new legislation 
has been enacted as a continuation of the existing legislative policy 
or as a new effort to perpetuate it or further advance it. 

In most instances, the danger in relying on public policy as an 
aid 111 the interpretation of statutes, will be found to exist in the 
difficulty connected with its identification. Even though such a 
policy exists, the task of discovering what it is, will usually be quite 
tedious. One may actually be mistaken in its identity. Then, too, 
the legislative policy may frequently change. But when the court is 
certain of the legislative policy, no real reason can be urged against 
its use as an aid in the interpretative process. Indeed, if the court 
should refuse or fail to utilize this aid under these circnmstaiiee,s, to 
that extent it fails to exhaust every possible source of assistance. 
And any suggested interpretation which is in harmony with the 
state’s public policy has a strong claim as representing the legisla¬ 
tive intention. 


§213. The Motives and Opinions of the Legislature and Its 
Members,^^—Although there seems to be considerable conflict in 
the eases, the weight of authority apparently refuses to regard the 
opinions, the motives, and the reasons expressed by the individual 
members of the legislature, even in debate, as a proper source from 


21 Also see §215, Infra Views of legislative committee members, 
Litchfield v City of Bridgeport, 103 Conn. 565, 131 Atl. 560, (Contra: Ex 
parte Earley, 40 Fed. 56), or third persons, Manning v Atlantic, etc., R. 
Co., 188 N.C. 648, 125 S.E, 555, should not be considered in the interpreta¬ 
tion of statutes. 
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which to ascei’tain the meaning of an enaetment.^^ The reason 
assigned for this attitude is that it is often impossible to discover a 
legislator's opinion.^® Many legislators will he found to have made 
no statement whatsoever regarding the statute,Hence, these legis¬ 
lators would have to he called as witnesses in order to ascertain 
what they thought at the time the law was enacted.^^^ And yet there 

22 standard Oil Co, v tr,S., 221 U.S. 1, 3t S.Ct, 502, 55 L,Ed, 619; Mc- 
Caughn v Hershey Chocolate Co, 283 U.S. 643, 75 L,Ea. 1183, 51 S.Ct. 510; 
Commr. Inter. Eevenue v Adams, 54 Fed. (2) 228; State v Lancashire Eire 
Ins. Co., 6S Ark. 466, 51 S.W. 633, 45 L.R.A. 34S; Ex parte Goodrich, 160 
Calif. 410, 117 Pac. 451; Stewart v Atlantic Beef Co„ 93 Ga. 12, 18 S.E. 
981; Tennant v Kuhlemeier, 142 Iowa 241, 120 N,W. 689; Woolcott v 
Shnbert, 217 N.Y. 212, 111 N.E. 829; State v Partlow, 91 N.C. 550; Plunkett 
V Old Colony Trust Co, 233 Mass. 471, 124 N.E. 265, 7 A.L.R. 696. ". . . we 
now go, not to the legislature, but to the language of the statutes they 
enact lor the public, and governed by certain established and binding 
rules of construction, we, from that, declare the legislative intention." 
Spencer v State, 5 Ind. 41, 48. But note Haskell v Perlnns, 28 Fed. (2) 
222, where opinions of legislators in charge of a bill were considered. Also 
see Standard Oil Co. v U.S., 221 U.S. 1, 31 S Ct. 502, 55 L.Ed. 610, that 
although the debates of' the legislature may not be referred to as a means 
of Interpreting a statute, they may be resorted to in order to ascertain the 
history of the time the statute was enacted. In Moyer y Gross (Pa.) 2 
Pen. & W. 171, the opinion of the judge, who was a member of the legis¬ 
lature at the time the statute was enacted, was considered. Also the 
statements of the author of the bill as to its interpretation may be con¬ 
sidered by the court. U.S, t Rehwald, 44 Fed. (2) 663. 

23 U.S. V Trans-Missoui'l Freight Assn., 166 U.S. 290, 17 S.Ct 540, 41 
LEd. 1007; State v Lancashiie P. Ins. Co., 66 Ark. 466, 51 S.W. 633, 45 
L.R.A. 348; Tellevast v Kaminski, 146 S.C. 225, 143 S.E. 796. 

24 County of Cumberland v Boyd, 113 Pa. 52, 4 Atl. 346. 

241 "The appellees introduced the testimony of one of the members of 
the legislature which passed the law in coutioversy . . , but this testimony 
was clearly incompetent. If the Intent of the legislature can be shown by 
inquiry of the members what W'as intended, it would be necessary to 
interrogate all the members of both the Senate and the House. Besides 
being an interminable job, it is not conceivable that a common intent 
would be the result The intent of the legislature can only be determined 
by the language used, aided by the canons and rules of construction 
founded upon reason and experience A legislative enactment cannot be 
amended or changed either by the insertion or elimination of words to 
conform with an intent proven by the testimony of the members of the 
enacting body.” Barlow v Jones, 37 Ariz. 396, 294 Pac. 1106, 1107. . . 

their Intentions must be ascertained by their acts alone, and not by evi¬ 
dence aliunde. We cannot possibly know the intentions of the members 
of the legislature; It is the will of the aggregate body, as expressed in the 
statutes which they pass, which can be regarded as having the force of 
law.” Common, v Churchill (Mass.) 2 Mete. 118. 
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is little justification for a view whicli will refuse tlie court access to 
this extraneous assistance in its attempt to ascertain the intention 
of the legislature, particularly where it has been recorded. While, 
at best, if accepted, the views and statements of the legislators may 
not carry great weight,^® they should be able to shed some light on 
any ambiguities which might be foruid in the statute,Obviously, 
the value and weight of extraneous matter of this character, would 
depend upon the eireumstanees surrounding the expression of the 
opinion and the ciualificatious of the legislator who uttered the 
opiiiioii.^^ 

It is also the general rule that the court may not resort to the 
motives of the legislature, except as they arc expressed in the statute 
itself.'® Of course, here too an important reason for denying re- 
course to the motive of the legisktime, is the difficulty iii discover- 

2Bstate V Lancasliire P. Ins. Co., 66 Ark. 466, 51 S.W. 633, 45 LR.A. 
348. "We are referred to some expressions of individual legislators in 
urging the adoption of the provision as indicating that they thought it 
applied to the committees. Such expressions are no safe guide to the 
true meaning of a statute.” Quanah, etc., R. Co. v Panhandle, etc., R. Co,, 
67 Fed. (2) 826, 828, And in U.S. v Mullendare, 35 Fed. (2) 78, the dis¬ 
cussions of the act when it was under consideration in the legislature 
may be looked into, to ascertain the meaning of a doubtful proviso. 

SfiEx parte Parley, 40 Fed. 66; Haskell v Perkins, 28 Fed. (2) 222 
(legislators in charge of the bill); Spahn v Stewart, 268 Ky, 97, 103 S.W. 
(2) 651. At least, they shed light upon the general purposes of the statute 
and the evils sought to be remedied. Humplirey’s Bxr. v U.S, 296 U.S. 
602, 79 L.Ed, 1611, 56 S.Ct, 869. 

37 Shallus v U.S., 162 Fed. 653, 89 C.G.A. 445, Lapina v Williams, 232 
U.S. 78, 34 S.Ct. 196, 68 L.Ed. 515; Truelove v City of Washington, 169 Ind. 
291, 82 N.E. 630; Maynard v Johnson, 2 Nev. 25. 

aspietcher v Peck, 6 Cranch (U.S.) 87, 3 L.Ed, 162, Soon Hlng v 
Crowley, 113 U.S. 703, 6 S.Ct. 730, 28 L.Ed. 1145; Eddy v Morgan, 216 III. 
437, 75 N.E. 174; Wichita v Burleigh, 36 Kan. 84, 12 Pac. 332; City of 
Lebanon v Creel, 109 Ky. 363, 59 S.W. 16; Third Dist, Land Co. v Toka 
(La. Ap) 170 So. 793; Ellis v Boer, 160 Mich. 452, 114 N.W. 239; People v 
Shepherd, 36 N.Y. 286; McCabe v N.V., 213 N.Y. 468, 107 NE. 1049; State v 
Eau Claire, 40 WIs. 533. And especially note, Wiseman v Madison Cadillac 
Co, (Ark.) 88 S.W. (2) 1007, where the intention of the legislature to which 
the court must give effect, was held to be the intention expressed in the 
statute, and that the court would not inquire into the motives of the 
legislature or of individual members thereof in voting for the passage of 
the statute. But note Spahn v Stewart, 268 Ky. 97, 103 S.W, (2) 651, that 
the motives which influenced the legislature may be inquired into, where 
t Is manifest that flagrant wrong has been perpetrated on the public. 
Uso see Glascow v St. Louis, 107 Mo. 198, 17 S.W. 743 (city ordinance). 
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iug it.^® At best, so it lias been asserted, the motive of the legisla¬ 
ture consists of the motives, if any, of all the individual members. 
Consequently, it is not unlikely that ■when a law is passed or an 
amendment rejected, the court would generally be confronted with 
a difficult, if not impossible task should it be required to seek out 
in this mauncr the reason for the legislative action,^'’ 


29Badeau v U.S. (U.S.) 21 Ct Cl. 48; Soon Hlng v Crowley, 113 U.S. 
703, 5 S.Ct 730, 28 L.Ed. 1145; Barlow v Jones, 37 Ariz. 396, 294 Pac. 1106; 
Delaplane v Crenshaw & Fisher (Va.) 15 Grat. 457. "The reason Is that it 
is impossible to determine with certainty what construction was put upon 
an Act by the members of a legislative body that passed it by resorting 
to the speeches of individual members thereof. Those who did not speak 
may not have agreed with those who did, and those who spoke might 
differ from each other; the result being that the only proper way to con¬ 
strue a legislative Act is from the language used in the Act, and upon 
occasion, by a resort to the history of the times when It was passed.” U.S. 
V Freight Association, 166 U.S. 290, 17 S Ct. 540, 41 LEd 1007 

30state V Lancashire Fire Ins. Co. 66 Ark. 466, 51 S.W. 633, 45 L.R.A. 
348. Also see Tellevast v Kaminski, 146 S.C. 225, 143 S.E. 796, "But the 
meaning must be ascertained from the statute itself, and the means and 
signs to which, as appears upon its face, it has reference. It cannot be 
proved by a member of the legislature or other person, whether interested 
in its enactment or not. A statute is an act of the legislature as an 
organized body. It expresses the collective will of that body, and no single 
member of it, or all the members as individuals, can be heard to eay what 
the meaning of the statute is. It must speak lor and be construed by itself, 
by the means and signs indicated above. Otherwise, each individual might 
attribute to it a different meaning, and thus the legislative will and mean¬ 
ing be lost sight of. Whatever may be the vieivs and purposes of those 
who procure the enactment of a statute, the legislature contemplates that 
Its intention shall be ascertained from its words as embodied in it. And 
courts are not at liberty to accept the understanding of any individual as 
to the legislative intent." State v Partlow, 91 N.C. 650. "Legislation Is 
group activity and It is impossible to conceive of a group mind or group 
celebration. It is impossible, also, to trace in the legislative result, in any 
reliable way, the individual state of mind of the vaiious legislators at any 
given moment. Legislation is an objective phenomenon in which all sub- 
lective antecedents are irrevocably lost. . . , Sometimes a specific act of 
legislation is traceable to a single individual who has publicly stated at a 
committee hearing what the act was sought to accomplish and in what 
manner. What the Individual intended and even what he has publicly 
declared are irrelevant He would not be competent to testify concerning 
his intention, and it has happened that an interpretation reached was at a 
variance with public declarations of the purpose of the draftsman" 
Kocourek, An Introduction to the Science of Law, § 41, pp. 201-202 
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Of course, as a general rule, if the court is allowed to consult 
the opinions and motives of the memhers of the legislature in order 
to ascertain the legislative intent, the opinions and motives so con¬ 
sulted should in some manner he connected with the legislative 
process. For instance, statements made by a member of the legisla¬ 
ture in a public address wherein he discussed the law m question, 
either before or after its passage, certainly should not he allowed 
to control the law’s coiislrnctiou, or, for that matter, be considered 
a legitimate source of assistance. Similarly, the same objection, per¬ 
haps to a lesser degree, may be raised should the legislator be per¬ 
mitted to testify in court concerning his construction of the legisla¬ 
tion involved, in either instance, the objection would seem to be 
well taken that these suggested sources of assistance are in no way 
connected with the legislative process, although logically it is diffi¬ 
cult, on any other ground, to deny the court recourse to the testi¬ 
mony of an mdividiial member of the legislature as to what his own 
intention was, at the time the law was passed, as evidence tending 
to show the collective legislative intent, But where the individual 
opinion or motive of a member of the legislative branch of the gov¬ 
ernment is recorded and was expressed or revealed during the proc¬ 
ess of enacting the statute in question, and consequently is a part of 
the legislative records, its consideration should surely be allowed in 
nrdo]’ that the process of interpretation may not fail in its purpose. 
If the opinion is an incident of the legislative process—a part of the 
ITS fjesiac —and if such opinion can be shown to have been expressed, 
it i.s appai'cnt tliat some aid must surely lie found therein. 


§ 214, Some Eepresentative Views.—Undoubtedly, and as pre¬ 
viously suggested, tlie better as well as more advanced view allows, 
ui many cases, resort by the court to the opinions and motives of the 
legislator,s. it i.s difficult to advance any real reason for refusing 
aece,ss to the debates of members of the legislature, particularly 
where such debates are available wheu the law is being construed. 
This attitude has been taken in several eases. Thus, in People ex rel 
Plemiiig v Dalton (151) N.Y. 175, 52 NE. 1113), the court said; 


‘‘If there is any doulit as to the meaning of 1he act, ... or 
the intent of t,he legislature in piissiiig it, recourse might be had 
to the records and journals of that body, showing the history 
of the measure, and the debates thereupon, for the pnrpo.se of 
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ascertaining that meaning and intention . . , The counsel for 
appellant lias submitted, as a part of liis brief, a copy of the 
minutes of the debate on the act.. . taken by the official stenog¬ 
rapher of the assembly. ’ ’ 

A similar yiew was taken liy the court in West et al v Sun Cab Com¬ 
pany, Inc. (160 Md, 476, 154 Atl. 100): 

“But while it is the province of the courts and not the legis¬ 
lature to interpret the law, the courts are not shut off from any 
discussion or sources of information availalde to the legislature 
in order to ascertain the legi.slative intent." 

Commonwealth v West Philadelphia Fidelia Maiinerchor (115 Pa. 
Super. 241, 175 Atl. 434, 436), howei'er, represent.s the old as well 
as general view of the courts with reference to legislative debates: 

"The argument which i.s urged most seriously by the appel¬ 
lant is based upon certain remarks made by members of the 
House when the act was lieing debated during' its consideration. 
While we are of the opinion that the only safe guide in the 
iiistaiit ease is the plain meaning of the act as expressed in the 
statute considered iii the light to which we have heretofore 
referred, iievertheles.s those debates do not furnish a basis for 
a different construction even though we consider them. . . In 
giving construction to a .statute we cannot be controlled by the 
views expressed by a few members of the legislature who ex- 
pre,ssed verbal opinions on its pas.sage. Those opinions may or 
may not have been entertained by the more than 100 members 
who gave no such expre.ssion. The declaration of .some, and the 
assumed acquiescence of others therein, cannot be adopted as a 
true interpretation of the statute." 

Nevertheless, as we will see in the .section discussing the history of 
the bill, even though resort may uot be liad to the debates to ascer¬ 
tain the legislative intent, many eases allow such resort in order to 
reveal the history of the statute under consideration. It is difficult 
to see why it would be proper to consider the legislative debates in 
the one instauce and improper iu the other. After all, the legisla¬ 
tive history .simply tends- to reveal the legislative purpose iu enact¬ 
ing the statute, and thereby sheds light upon the legislative intent. 
To permit resort to the debate.s simply to show the legislative history 
make.s it neces-sary to draw a fine or perhaps invi.sible distinction. 

It is doubtful whether any ease more ably pre.sents the vieiv 
that opinions expre.ssed by members of the legislature should not he 



§ 215 Extrinsic Aids in the Interpretation op Statutes 381 


considered a legitimate source from which to obtain assistance in 
ascertaining the legislative intent, than does Gosseliii v Tlie King 
(33 Can. Sup. Ct. 255). 

“I would only say, that among the authorities upon which 
I rely I do not count the speech of the Lord Chancellor in the 
House of Lords. I was a party to the decision under which it 
was allowed to be quoted to us, and the ground upon which I 
thought it admissible was that it had, in the occasion upon 
which it was spoken and the position of the speaker, at least as 
great a sanction as the textbooks of living judges which have 
upon many ocea.sions been admitted a.s authorities. 

But, upon further consideration of the matter, I have been 
led to doubt very much whether the principle upon which such 
textbooks have Iieen treated as authorities is a sound one; and, 
even if it were a sound one, 1 cannot hut think the extension of 
it to speeches in a House of Parliament, sitting in a legislative 
capacity, however eniiueiit may be the speakers, however solemn 
the occasion on which they speak, inexpedient in a very high 
degree. It is true that in many instances, and perhaps this par- 
tieiilar one is a conspicuous example, the speech, looking to the 
cireiimstiiiices under which it was made, the previous considera¬ 
tion which the speaker has given to the .snb,]ect, and the char¬ 
acter in which he speaks, may be entitled to far more weight 
than the hasty utterances of a judge at msi prius or even the 
obiter dicta of a judge in banco; but the judge, in the latter cases, 
has the safeguard of a judicial proceeding cast around him; his 
mind is not likely to be influenced by a consideration beyond 
those whieli the law enforces upon him; while, when the scene 
is removed to the area of Parliament, political considerations 
may enter, as they have before now entered, into the opinions of 
lawyers upon legal subjects, and may insensibly affect the judg¬ 
ments of even the greatest and wisest of our judges. The sanc¬ 
tion and safeguard of judicial procedure are removed, and even 
the conditions which give the textbook its weight, the exclu¬ 
sive devotion to the legal subject of which it treats, and the 
calmness with which it is necessarily prepared may, in many 
instances, not exist,” 


§215, Committee Reports and Legislative Debates as Aids in 

Interpretation Distinguished_We have elsewhere indicated that, in 

accord with the general rule, legislative debates should not be re¬ 
sorted to for assistance in ascertaining the intention of the legisla- 
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t^re.ste ^ number of cases, however, make a distinction between leg¬ 
islative del)ates and the reports of legislative eoinmittees, and it 
must be admitted that the latter undoubtedly do possess a more 
relialile or satisfactory source of assistance This distinction is 
pointed out in Imhoff-Berk Silk Dyeing Co, v. U. S (43 Fed, (2), 
836, 837, 838); 

''While legislative debate,?, partaking of necessity very 
largely of impromptu statements and opinions, cannot be re¬ 
sorted to, with any confidence as showing the true intent of 
Congress in the enactment of statutes, a somewhat different 
standard obtains with reference to the pronouncements of com¬ 
mittees having in charge the preparation of such proposed laws. 
These committee announcements do not of course carry the 
weight of a judicial opinion, but are rightfully regarded as 
possessing very considerable value of an explanatory nature 
regarding the legislative intent where the meaning of a statute 
is obscure.” 

A similar announcement will be found in Commonwealth v West 
Philadelphia Mannerehor (115 Pa. Super. 241, 175 Atl, 434, 436): 

‘' By repeated decisions of this court, it has come to be well- 
established that the debates of congress expressive of the views 
and motives of individual members are not a safe guide, and 
lienee may not be resorted to, in ascertaining the meaning and 
purpose of the law-making body. . .. But reports of committees 
of House or Senate stand, upon a more solid footing, and may 
he regarded as an exposition of the meaning in a case where 
otherwise the meaning of a statute is ohscxu'e.” 

Nevertheless, even though the reports of committees may be in^ 
trustworthy and because of their very nature entitled to more 
Weight, it is suggested that since some assistance may also he ob¬ 
tained from the debates of the legislators, there is no valid reason 
why resort to them should be deemed improper. The time will un¬ 
doubtedly come when the courts will generally resort to the debates 
for whatever assistance—he it ever so minute—that may he found 
there. 


30a Supra, §213. 
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§216. History of the Statute.—Aecordiug to the weight of 
auiliority, and surely the better view,^^ the court may con.sider the 
general history of a statute, including its derivation,that is, the 
varinu.s steps leading up to and attending its eiiaetment, as shown 
]iy the legislative journals, in its effort to ascertain the intention 
of the legislature where it is in doubt.®^ Conversely, the legislative 
history cannot be, considered where the statute’s meaning is plain 
As a result, amendments, or other modifieations of a biU, and the 

31 Penn Mutual Life Iiia. Co. v Lederer, 252 U.S. 523, 64 L.Ed. 698, 40 
S.Ct. 397; Kelly v Dewey, 111 Cotin. 281, 149 Atl. 840; Boshuizen. v Thomp¬ 
son & Taylor Co., 360 111. 160; Manson v Village of Chisholm, 142 Minn. 94, 
170 N.'W. 94; Rohertson v Texas Oil Co., 141 Miss. 356, 106 So. 449; State y 
Forest, 177 Mo. Ap. 245; State v Hays, 86 Mont. 58, 282 Pac. 32, People y 
Duvston, 119 N.Y. 569, 24 N.B. 6; Woolcott v Shuhert, 217 N.Y. 212, 111 N.E 
829; In re Miles Estate, 272 Pa. 329, 116 Atl. 300; In re James 99 Vt. 265, 
132 Atl. 40; Burdick v Kimball, 53 Wash. 198, 101 Pao. 845; Foster v Sawyer 
County, 197 Wis, 218, 221 N.W. 768, Burnham Hotel Co. v City of Cheyenne, 
30 Wyo. 458, 222 Pac. 1. Contra: Tennant v ICuhlemeier, 142 Iowa 241, 120 
N.W 689; State v Under-Ground Cable Co. (N.J. Ch.) IS Atl. 581; Pierson v 
Cady, 84 N.J.L. 51, 86 Atl. 167; Bank of Pennsylvania v Common., 19 Pa. 
144. Neither of these views, lioweyer, have any necessary relation to the 
iouiTial entry rule preylously discussed. See § 140, et seq., supra. 

91a Kelley v Dewey, 111 Cotin, 281, 149 Atl. 840. 

92 Tynan v Walker, 35 Calif. 634; Common, v Barney, 115 Ky, 475, 74 
S.W. 181; Scouten v Whatcom, 33 Wash. 273, 74 Pac. 389. "A statute which 
within Itself is clear should be construed as It reads. Resort may he and 
should be had to the genesis and evolution of statutes to explain, hut not 
to discover, ambiguity.” Burrill v Edminisler, 119 Me. 367, 111 Atl 423, 425. 
"The history of a statute, from the time it was introduced until It was 
finally passed, may afford some aid to its construction The report of 
committees, the introduction of amendments, and the opposition made to 
the passage of a statute In its various forms, are legitimate aids to its 
construction.” In re Vallioff, 238 Fed. 405, 407-408. And where the court 
adheres to the conclusiveness of the enrolled bill, note the following 
statement: “The court . . . held that the enrolled act ... is the sole 
exposition of its contents, and the conclusive evidence of its existence 
according to its import, and that it is not allowable to look further to 
discover the history of the act or ascertain its provisions.’' Ex parte Wren, 
63 Miss. 512, Yet, what better evidence of the history of a statute's origin 
exists, tlian that revealed hy the legislative journals? 

33 U.S. T Mo, Pac. R Co, 278 U.S. 269, 72 LEd. 322, 49 S Ct 133; In re 
Hllliker (D.G.-Galif.) 9 Fed. Sup. 948; Maryland Gas. Go v Sutherland 
(Fla.) 169 So. 679; Duncan v Combs, 131 Ky. 330, 115 S.W. 222; Burnll Nat. 
Bank v Edmimster, 119 Me. 367, 111 Atl. 423; Shenandoah Lime Go v Mann, 
115 Va. 865, SO S.B. 763. 
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legislature’s action thereon,messages from the chief executive, 
reports of legislative committees,®'’ testimony produced before a com¬ 
mittee,®' and even the debates in the legislature,®® may be resorted 
to as indicia of the legislative intent where it is oliscure,' 

34US. V St. Paul, etc., R. Co., 247 U.S. 310, 62 L.Ed. 1130, 38 S.Cl. 526; 
State V Amos, 76 Fla. 26,' 79 So 433; Musliel v Schulz, 139 Minn. 234, 166 
N,W. 179; In re Hamlin, 226 N.Y. 407, 124 N.E. 4; Travis v American Cities 
Co, 182 N.Y.S. 394, 192 Ap. Div, 16; State v McCollister, 11 Ohio 46, State 

V Hamilton, 92 Wash. 347, 159 Pac 379. But note Lane v Kolh, 92 Ala. 636, 
and Stone & Downer Co. v U S., 12 Ct Gust. App. 62, to the effect that the 
mere introduction or failure to finally Include an amendment cannot be con¬ 
sidered. But the rejection of an amendment should be given weight. 
People's Gas & Light Co. v Ames, 359 III. 152, 194 N.E. 260. 

35 Clendaniel v Conrad, 26 Dela. 549, S3 Atl. 1036; Sullivan v City of 
Butte, 65 Mont. 495, 211 Pac. 301; State v Gillespie, 39 N.D. 512, 16S N.W. 38. 

38Pennsylvania R. Co. v International Coal Co,, 230 U.S, 184, 57 L.Ed, 
1446, 33 S.Ct. 893; Ayers v Parker (D.C.-Md.) 15 Fed. Sup. 447; Woolcott v 
Shubert, 217 N.Y. 212, 111 N.E 829; Rice v Denny, 199 N.C. 164, 154 S.E. 69; 
Harrington v Smith, 28 Wis. 43. Contra: Bank of Pennsylvania v Common, 
19 Pa. 144. Letters and petitions presented to a committee, or reports of 
administrative officers or commissions, should not be considered. Thomas 

V F. B. Vandergnft, 162 Fed, 645, 89 C.C.A. 437, Browne v Turner, 174 
Mass, 150, 54 NE, 510. And where the terms of the statute is clear, the 
legislative intent must he derived therefrom, even though it is in con¬ 
flict with the purpose of the act as expressed in the committee report. 
Sivley v Comr, of Internal Revenue, 75 Fed. (2) 916. Note also Nolan v 
U.S., 41 Fed. (2) 962, that the report of a committee made at the time the 
hill is reported by the committee to congress for consideration, will be 
treated by the courts as having gi-eat and generally controlling weight in 
the construction of a statute enacted on the strength of such report. 

arSuckowski v Norton (D.C.-Pa.) 16 Fed. Sup. 677. But note U.S. v 
Paramount Publix Corp., 73 Fed. (2) 103, that a statement made at the 
hearing before a committee should not he resorted to in order to determine 
the intent of the legislature. Yet, an explanatory statement, in the nature 
of a supplemental report, made by the committee member having the bill 
in charge, may he considered. Nolan v U S., 41 Fed. (2) 962. 

38 Johnson v Southern Pac. R. Co., 196 U.S. 1, 25 S.Ct. 158, 49 L.Ed. 
363; Humphrey's Ex’r v U.S, 295 U.S. 602, 55 S.Ct. 869, 79 LEd. 1611; 
Louisville & N. E. Co. v State, 201 Ala. 317, 78 So, 93, app. dis. 248 U.S. 533, 
63 L.Ed. 406, 39 S.Ct 18, Sato v Hall, 191 Cabf. 510, 217 Pac. 520; Fleming v 
Dalton, 158 N.Y. 175, 52 N.E 1113 And the fact that there was common 
agreement in debate may be considered. Fed. Trade Comm, v Ealadam Co., 
51 S.Ct. 587. Undoubtedly, by virtue of the rules expressed In the above 
text, it is proper to resort to the arguments submitted to the voters at the 
time the law was adopted by the voters as an initiated measure, Bene¬ 
ficial Loan Assn, v Haight, 215 Calif. 506, 11 Pac, (2) 857. People v Fowler 
(Calif.) 84 Pac. (2) 326, 
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There is, however, considerable difference eoneerning the con¬ 
sideration which may be given to the statements or views of the 
legislators As we have already seen,*” generally such statements 
or views may not lie resorted to, although the rule is sometimes 
departed from. They may be resorted to as constituting a part of 
the history of the times when the .statute was enacted,even where 
the rule prevails that legislative deliates may not he used as a means 
for interpreting a statute.''^ They may lie urged as eonfinning a con¬ 
struction reached liy the court without their assistance.*- And they 
may he used to ascertain the evil the statute aimed to remedy,** or 
the necessity wliich brought about the euaetnient.** 

Most important legislation has had a history, not only prior to 
the first attempt to .secure its adoption by the legislature, but also 
after its first appearance in the form of a legislative hill Frequently, 
pre-leg'islative agitation has extended over a long period of time. 
Often the origin of the idea, which at a later date takes the form of 
a statute, is unknown. If these pre-legislative eircumstances can 
be considered by the court in its attempt to ascertain the legislative 

39 See § 213, supra 

40 standard Oil Co. v U.S„ 221 U.S. 1. 55 L.Ed, 619, 31 S,Ct 502; State 
V Nichols, 30 La. Aim. 9S0; Maynard v Joliiison, 2 Nev. 25; Keyport, etc., 
Co. V Farmers Transport Co., 18 N.J. Eg. 13; Woolcott v Slmbert, 217 N.Y. 
212, 111 NE, 829, Williams v Nashville, 89 Term. 487, 15 S.W. 364; Ex parte 
Peede, 75 Tex. Cr. 247, 170 S.W. 749, City of Richmond v Siipervlsors, 83 
Va. 204, 2 S.E 26. Also note Slate v Hall, 141 Wis. 30, 123 N.W. 251. and 
Petition of Bone, 19 Fed. Sup 219. But see Plunkett v Old Colony T. Co., 
233 Mass. 471, 124 N.E. 205. 

41 See U.S. v Traiis-Missouri Freight Ass'n, 166 U.S. 290, 17 S.Ct 540, 
41 L.Ed 1007; Woolcott v Sliubert, 217 N.Y. 212, 111 N.B, S29. 

12 Hepburn v Griswold, 3 Wall. (U.S.) 603, 19 L.Ed. 513. Also note Max¬ 
well v Brayshaw, 258 Fed. 957, that legislative debate is persuasive of a sug¬ 
gested legislative intention. Also see § 209, note 4, and § 174, supra. 

43 Woolcott V Sliubert, 217 N.Y. 212, 111 N.E. 829. 

44Keith V Quinley, 1 Ore. 364; People v Board of Supervisors, 43 NY. 
130. "Ill construing a statute we have a right to consider lelevant condi¬ 
tions existing when it was adopted. The particular mischief it was designed 
to remedy and the history of the period and of the statute may be con¬ 
sidered, We arc at liberty to study the debates in seeking and determining 
the evil against which it was aimed as a remedy In case they clearly and 
definitely describe an unworthy or mischievous condition necessitating in 
the legislative mind, the statute, they furuish the court, laboring to discover 
the intent of the legislature, with a legitimate and trustworthy aid." Wool¬ 
cott V Shubert, 217 N.Y. 212, 111 N.E. 829. 
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intent, as much, if not a stronger reason may be found for consid¬ 
ering tlie legislative liistory of a law. Usually, before a law is 
enacted, it will bare made several appearances in the legislature, 
and sometimes in various forms. Even where it appears only once, 
each and every step in the legislative process will shed some light 
upon the meaning of the enacted law. Tf the law to be construed is 
the result of amendment, a consideration of the old law with the 
new mn.st .surely reveal a legislative aim or purpose. Indeed, when 
each and every step or event in the history of a statute is considered, 
in mo.st eases, at least, a legislative purpose may be discovered. And 
naturally this purpose will point toward the legislative meaning. 

§ 217. The Principle Illustrated. — The extent to which the 
court may go, in its effort to discover the legislative intent by resort¬ 
ing to the history of the enactment, is revealed in People v Odierno 
(1G6 Misc 108, 2 N.Y.S. (2) 99), where a married man, who lived 
with an eighteen-year-old girl, not his wife, in a fiumished room, was 
indicted under the Compulsory Prostitution Statute. Since the stat¬ 
ute expres.sly covered volimtary as well as involuntary prostitution, 
the only question presented was whether this defendant otherwise 
came within the scope of the law. 

"In considering this question, resort may be had to the 
investigation and reports made public in the last ten years, 
showing the wide extent of commercialized prostitution. The 
evil of exploiting prostitution by taking toll of the wages of 
women who make themselves common, which by incentives for 
profit teud.s to systematize and extend prostitution, had been 
the subject of detailed reports and strong denunciation. . . . 
The.se inve.stigators pointed out that taking a percentage of the 
earnings of women engaged in prostitution was a leading cause 
of the growth and 'wide extent of this vice in cities, so that to 
stop such division of these wages would be the first step toward 
reducing the evil. . . , Even with the lax ideas on the subject on 
the continent of Europe, this .sharing of the earnings of prosti¬ 
tution is recognized as intensifying the spread of this evil; and 
in Vienna it seems to be prohibited. By the regulations of that 
city a pro.stitute may live in a house, or have apartments on 
condition that the landlady 'must have no share or percentage 
in tlie^ proceeds of the vicious trade’. Brothels are not to he 
established 'in which the mistress of the house figures as the 
entrepreneur or manager of the business’. 

Prostitution among the ancients, and in the middle ages, 
lni.s been exploited for the purpose of public revenue. In the 
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great centers ol modem civilization a system of professional 
exploitei’s of this evil leads to that intensity of vice wliich has 
always been a mark of a rotten or declining civilization. All 
this was before the New York Legislature in 1910, which plainly 
intended by severe penalties to break up such an abhorrent 
traffic. . . . 

“The evolution of § 2460 . . . constitutes an attempt on the 
part of the legislature to cope with the evil of commercialized 
prostitution. The statute was not intended to place the erring 
male at the mercy of the erring female, nor was it directed 
against individual or isolated acts of prostitution. Bather was it 
directed against influential offenders whose business was to 
reach the sysleinatizatiou of prostitution on a commercial basis." 

Consequently, the indictment against the above defendaiil. was 
dismissed. 

Another excellent illustration of the court’s consideration of 
the history of a statute in order to ascertain the legislative intention 
will be found in United States v Eayuor (302 U.S. 540, 58 S.Ct, 353, 
82 L.Ecl. 413). Congress had enacted a statute which provided that 
the possession of paper similar to that used by the governmeut in 
printing its obligations constituted a crime, and the defendant was 
charged with violating the statute. In deciding that the possession 
of paper similar but not identical to that used by the government 
fell within the scope of the statutory prohibition, the court an¬ 
nounced : 

‘‘Eeg'imiiiig December, 1860, congress to meet imperative 
needs, again authorized great increases in government obliga¬ 
tions Ey July, 1862, new issues of currency and unsettled con¬ 
ditions bad so stimulated counterfeiting that congress made spe¬ 
cial funds available to deleot and piinisb those guilty of the 
crime. ... By July, 1864, . . . the counterfeiter had become a 
still greater pnlilic enemy. 

'‘Under these circumstances, with more currency to be 
issued, and the necessity for protection from coimterfeiters 
greatly accentuated, congress once more re-enacted the 1837 act 
and made it a more effective weapon against counterfeiters. The 
element of intent was stricken from the offense and the mere 
unauthorized possession of imitation paper was made a crime, 
. . . The section now under consideration is plainly a eiilniiua- 
tiou of a long series of legislative acts, each of which has de¬ 
clared it to be a crime to have possession of paper counterfeit- 
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mg the distinctiye paper, and suitable to be made into counter¬ 
feit obligations. Bach change since 1837 was intended to make 
the po.ssession of counterfeit paper more dangerous for counter¬ 
feiters. ’ ’ 

A similar re.sort to the history of an enactment took place in 
Sachs v Board of Registration in Medicine (Mass.—15 N.E, (2) 
473) where a pliysieian, who was associated with a lay person in 
the optical business, was charged with violating the statute which 
prohibited a phy,sieiau from carrying on the practice of medicine 
with an unlicensed person. The phy.sician diagnosed defective 
vision but u.sed no drugs and performed no surgical operations. 
In reaching the decision that no violation of the law had oecurred, 
the court stated; 

. .the question now before us is purely one of statutory 
construction As to .s-ueh a que.stion, reference should first be 
had to the .statutes themselves for such a.ssi.staiice as may be 
derived from their language, their chrondogy, and their forms 
and structure with relation to each other,” 


§218. Contemporaneous Construction and Usage, Generally, 
—IVhere the meaning of a statute is m doubt, the court may resort 
to eonteniporaiieous coustruetioii—-that is, the construction placed 
upon the statute by its contemporaries at the time of its eiiactmout 
and soon thereafter—for asf3istance in removing any doubt,^® Simi¬ 
larly, re.sort may also lie had to the usage or course of conduct 
based upon a certain con.struction of the statute soon after its en- 


■‘5U.S V state Bank, 6 Pet (U.S.) 29, 8 L.Etl. 308; Ledbettei- v Hall 
(Ark.) 87 S.W (2) 996; People v Kipley, 171 III. ii, 4S N.E. 229, 41 LR.A, 
775; Fall y Hazelrigg, 45 Ind. 576; State v Bnede, 117 La. 183, 41 So. 487, 
Brown v Foster, SS Me. 49, 33 Atl. 662, 31 L.H A 116; Packard v Richardson, 
17 Mass. 122, Warren v Board of Registration, 72 Mich. 398, 40 N.W 553; 2 
Ln.A. 203; Venable y Wabaali, etc., R, Co., 112 Mo. 103, 20 S.W. 493,18 L.R.A 
68; Smith y Southern Pac. R. Co., 50 Nev. 377, 262 Pae, 935; People vBallard, 
134 N.Y, 269, 32 N.E. 54, 17 L,R.A 737, Gill v Board of ComTs, 160 N.C. 176, 
76 S.E. 203, 43 L.R.A. (N.S.) 293; Huntwortli v Tanner, 87 Wash. 670, 152 
Pac 523; Smith y Bryan, 100 Va. 199, 40 S.E. 652. Also note Briscoe v Bug- 
bee, 163 Miss. 574, 143 So. 887, that the rule of contemporary construction Is 
as old as the common law. It is also applicable to penal statutes, Smith 
y State (Tex.) 300 S.W. 82 
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actinent and acciiiieseed in by the courts and the legislature for 
a long period of time.^' As is obvious, the ineaning given to the 
language of a statute by its contemporaries is more likely to reveal 
its true meaning than a construction given by men of another day 
or generation,Even words change in nieaniiig with the inarch 
of time, And the meaning given by contemporaries can be revealed 
with 110 more certainty than by resort to the common usage and 
practice under tlie statute itself over a considerable period of time 

To be sure, contemporaneous construction may not be controll¬ 
ing,yet it IS obviously entitled to considerable weight,®" especially 
where men have acted under a particular interpretation of the 
statute for a long time. Such a eoustrnction should not be rejected 


•1(1 Maynard v Elliot, 283 U.S. 273, 51 S.Ct. 390, 76 L.Ed. 1028; Fairfield 
v Foster, 25 Aria. 146, 211 Pac. 319; Plimrod Coal Co. v Stevens, 104 111. Ap, 
639, aff. 67 N.E. 389, 203 III. 116; Frazier v Warfield, 13 Md. 279; State ex rel 
Klmbrell v Beclcer, 291 Mo. 409, 237 S.W. 117; Holt v Sather, 81 Mont, 442, 
264 Pac. 108; Baers v Hotchkiss, 256 N.Y. 41, 175 NB. 506; Broussard v 
Cruse (Tex. Civ. Ap.) 154 S.W 347; State v Davis, 62 W.Va. 500, 6D S.E, 
584; State v Frear, 138 Wis. 536, 120 NW, 216. 

17 U.S V Graham, 110 U.S. 219, 28 L.Ed. 126, 3 S.Ct 582; Shepherd v 
Sartalii, 185 Ala. 439, 64 So. 67; Healey v Superior Ct., 167 Calif. 22, 138 Pa. 
687, Graham v Joyce, 151 Md. 298, 134 Atl, 332; Swan v Justices, 222 Mass. 
542, 111 N.E, 386; Detroit City H. Co. v Mills, 85 Mich. 634, 48 N.W. 1007, 
State ex rel Chick v Davis, 273 Mo. 660, 201 S.W. 529, O’Domiell v Glenn, 
9 Mont. 462, 23 Pac 1018, 8 L.R.A. 629; Matter of N.Y., 217 N.Y. 13, 111 N.E 
256. Also see cases under note 46, supra. 

•18 See Hex v Casement (Eng.) 1 K.B. 98, Moreover, it is probably a 
true expression of the legislative purpose. Savings Bank v Wilcox, 117 
Conn. 188, 167 Atl, 709 

40 U.S v First Nat, Bank, 206 Fed. 374, 124 C.CA. 256, rev. on other 
grounds, 190 Fed. 336; State v Bennett, 187 Ky. 626, 220 SW 517; State v 
Rlechmann, 239 Mo. 81, 142 S.W. 304, People v Comstock, 78 N.Y. 356; 
Shields V Williams, 159 Tenn. 349, 19 SW. (2) 261. But see Hennepin 
County V Ryberg (Minn.) 210 N.W. 105. 

so "Optima est Irymn interpies consuetudo." Westerman v Supreme 
Lodge, 196 Mo. 670, 94 S.W. 470, Packard v Richardson, 17 Mass. 122; 
"ContempoTanea ex'ponitio est optima ct fortissimo in lege." Curtis v Leavitt, 
15 N.Y. 9 Also see McKeen v Delaney, 5 Cranch (U.S.) 22, 3 L.Ed. 26, It 
is persuasive. Holt v Sather, 81 Mont. 442, 264 Pac 108, and Bridgeman v 
Derby, 104 Conn. 1, 132 Atl. 25, 45 A.LR. 728. 
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liy the courts except for strong and forcible reasons,®^ nor is sucli 
a construction to be lightly overturned 

But ivhen usage is considered, it must be public, general and 
practical,®^ and of long duration.'’-^ These are iiidespensable re¬ 
quirements, -vvitliout -vvliicb, a resort to usage would clearly in most. 
instances operate to defeat rather than to effectuate the legislation 
intent. At least, it would be au extremely dangerous practice upon 
the part of any court, for the chance would always lurk near that 
the usage considered might obscure the real meaning intended to 
lie conveyed hy the law-makers. Only where the usage is general 
and of long duration, could it have any real claim for considera¬ 
tion. II the people generally, over a long period of time, have 
construed a statute to mean a certain thing, they have thereby in¬ 
dicated that that must lie its apparent iiieauing. And where the 
legislature permits that construction to stand for a long period 
of time, it obviously acquiesces therein and impliedly gives it its 
approval. Clearly, these elements which justify resort to usage, are 
lacking where the usage is not general and of long standing, 

One of the most enlightening cases upon the practical construc¬ 
tion of a statute is that of Wildey v McElligott (3 N.Y. (2) 434, 
167 Misc. 101), from which the following excerpt is taken- 

‘‘The review of the history of fire marshals indicates quite 
clearly that the proper construction of the legislation affect¬ 
ing them requires a finding that these plaintiffs are not mem¬ 
bers of the uniformed force. The practical construction placed 
thereon hy the Municipal Civil Service Commission in ils 


31 First Nat. Bank v U.S., 206 Fed. 374, 124 C.C.A. 256, rev. on other 
grounds, 190 Fed. 336; Smith v Smith, 120 Me. 379. 116 Atl. 87; City of Balti¬ 
more V Machen, 132 Md. 618, 104 Atl 175; Cameron v Merchants & Manufac¬ 
turer’s Bank, 37 Mich. 239; McCarthy v Woolston, 205 N.Y.S. 507, 210 Ap. 
Div. 152; Atty.-Gen, v Bank o£ Cape Fear, 40 N.C. 71, Appeal of Reeves, 33 
Pa. Super. 196; State v Clausen, 78 Wash. 103, 138 Pac. 653; State v Frear, 
13S Wis. 536, 120 NW. 216. Then, too, a rejection of a long acijuiesced in 
construction, would often operate harshly. Rogers v Goodwin, 2 Mass. 475; 
State 7 Northern Pac. R. Co, 95 Minn. 43, 103 N,W. 731. 

ssDismuke v U.S. (U.S.) 56 S.Ct. 400. In fact, only compelling language 
warrants the rejection of a long and generally accepted coiiatructioii- May¬ 
nard V Elliott, 283 U.S. 273, 51 S.Ct. 390, 75 L.Ed. 1028, 

33Matz V Chicago, etc., R. Co„ 85 Fed. 180; People v Borda, 105 Calif. 
636, 3S Pac. 1110; Himrod Coal Co. v Stevens, 104 III. Ap. 639, Wear v 
Bryant, 5 Mo. 147; Fears v Riley, 148 Mo. 49, 49 S.W. 836; State v Southern 
R. Co., 122 N.C. 1052, 30 S.E. 133, 41 L,R.A. 246. Local usage cannot con- 
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grading of examinations, by the city officials in making np 
Inidgets, by the legislature in its attempted legislation of 1919, 
and by plaintiffs themselves in voluntarily accepting salaries 
differing from those paid uniformed firemen and contributing 
therefrom for many years to the Eetirenieut Fimd, fully con¬ 
firm the decision reached. Such practical construction by offi¬ 
cials charged with the duty of administering the laws in ques¬ 
tion, by the legislature, and by plaintiffs and their predeces¬ 
sors in office, is persuasive proof in support of the interpreta¬ 
tion suggested by the history of the statutes. City of New York 
V New York City E. Co., 193 N.Y. 543, 86 N.E. 565. As there 
pointed out by Judge Vann, ‘when the meaning of a statute 
is doubtful, a practical construction by those for whom the 
law was enacted, or by public officers whose duty was to en¬ 
force it, aerpiieseed in by all for a long period of time ... is 
entitled to great if not controlling infliionce’,” 

Considerable reliance upon the practical construction of a legis¬ 
lative enactment as an aid to the court ui ascertaining the intent 
of the legislature, will also lie found in People v Miller (1 NY S. 
(2) 267, 164 Misc. 726), where the property of a Masonic corpora¬ 
tion, part of which was used as a meeliiig place for lodges, and all 
the net iiioomc of the part rented for mercantile purposes was 
used in building and iiiaintainiiig a home for indigent member.s and 
their families, ivas held exempt from taxation, undev a special 
statute exoinpting from taxation the realty oivned or acquired for 
Ihc construction and maintenance of an asylum so long as the entire 
uicoiue was used exclusively for benevolent and charitable purposes 


tvol Uve lUGaiiiug o[ a general .sLaliite, TJ.S. v Pine River Logging, etc., Co., 
S9 Fed. S15, City of Cliicago v Becker, 233 III. 189, 84 N.E, 242, Twoliy Bros, 
Co. V Ochoco Irr. Dlst„ 108 Ore. 1, 210 Pac, 873; Evans T Myers, 25 Pa. 1; 
Currie v Page, 3 Leigli (Va.) (il7, but local statutes may be controlled by 
tile construction given in tbe locality where they are applicable, Frazier v 
Warfield, 13 Md. 279. 

MU.S. V Farrar, 38 Fed. (2) 515, atf. 281 TJ S. 624, 50 S.Ct. 425, 74 L.Ed 
1078, 68 AL.B. 892 (10 years), Meintire T Meintire, 130 Me. 326, 155 Atl. 
731 (56 years); People v Hurst, 11 Mich. 328, 1 NW. 1027 (20 years); Green 
V Bancroft, 75 N.H. 201, 72 Atl 373 (120 years); Common, v Mann, 168 Pa. 
290, 31 Atl 1003 (20 years); Bates vHacking, 29 R.l. 1, 68 Atl, 622 (37 years). 
State V Frear, 138 Wis. 536, 120 N.W. 216 (50 years), If tbe period is a rea¬ 
sonable one, it slioiiW be sufficient. And, of course, usage could not be 
applicable to a law only recently enacted. There must also be a couise of 
conduct and not simply one instance. Maysvilla Water Co v Stockton, 221 
Ky. 610, 299 S.W. 582. 
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“In the sense which this statute uses the word, it seems 
beyond dispute that by asylum is meant ‘an institution lor the 
protection or relief of some class of destitute, unfortunate or 
afflicted persons’, and that the word ‘iiieome’ as there employed 
means 'something that comes in addition or increment; a gain 
or recurrent Iienefit (usually measured in money) which pro¬ 
ceeds from labor, business, or property, and is synonymous 
with gain, profit, proceeds—^I’eeeipts, interest, emoliiment, or 
produce.. . . Looking then to the declared objects and purposes 
of the relator which, only three years before the enactmeiit, it 
had espoused as the cause of its creation, we can see no other 
reasonable interpretation of the phrase in question than that it 
meant the very place, it being then the only place, it owned, 
and upon whieli it was to Imild a meeting place for the purpose 
of fraternity and out of the revenue and income from which it 
designated to practice its declared purposes of charity and 
benevolence.. ., This view is strengthened by the fact that, coii- 
cededly, all partie.s in uiterest, personally and officially, acted 
ill accordance with this interpretation for the ensuing 64 years. 
It has been held that- ‘Thei-e i,s no question that the practical 
construction of a statute by tho.se for whom the law was enacted 
or by public officers whose duty it is to enforce it, acquiesced 
ill by all for a long period of time is of great importance in its 
interpretation in a case of serious ambiguity’,’’ 

And, of course, it must always be kept in mind, ns a basic re¬ 
quirement, that coiiteiiiporaiieous construction can be used only 
where the statute is obscure or ambiguous and its meaning cannot 
be ascertained by resort to hitnnsic matters.-’'"’ This is equally true 
with reference to cominon usage and practice.’’'’ 


55 Houghton V Payne, 194 U.5. 88, 24 S.Ct. 590, 48 L.Ed. 888; First 
National Bank v Watters, 201 Ala. 670, T9 So. 242; Eddy t Morgan, 216 III, 
437, 75 N.B 174; Sewell v Bennett, 187 Ky. 626, 220 S.W. 517, Miller v Iowa- 
Neb. Light & Power Co (Neb.) 262 N.W. 855; Minneapolis, etc., Ry. Co. v 
Industrial Comm.. 153 WIs. 553, 141 N.W. 1119. It has no application where 
the contemporaneoua construction conflicts with the plain language, McNally 
V Grauman, 255 Ky. 201, 73 S.W (2) 28, or the statute is free from ambiguity. 
State V Kearney & Sons, 181 La. 544, 160 So. 77. 

5C Swift & Co V U.S„ 104 U.S. 691, 26 L.Ed. 1108; People v WInttemore, 
253 III. 378, 97 N.E 683; McCrary v McFarland, 93 Ind. 466; Lord v Burbanlc, 
IS Me. 178; Horton v Horton, 157 Md. 127, 146 Atl. 355; Stearns v Vincent, 
237 Mich. 390, 211 N.W. 665; State v Erickson, 152 Minn. 349, 188 N.W. 736; 
Beers r Hotchkiss, 256 N.Y. 41, 175 NE. 506; State v Southern R. Co, 122 
N.C. 1052, 30 SE 133, 41 L,R,A 246; Common, v Stewart, 286 Pa. 611, 134 
Atl. 392; Smyth v Walton, 24 S.W. 1084. 5 Tex. Ciy. Ap. 673. 
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§219. Executive Coiistruction.~As a geiiei’al rule executive 
anil aclmiiiistTative olficcrs will be called upon to interpret certain 
statutes long before the courts may have an occasion to construe 
Inasmuch as the iiiterpretatioii cl statutes is a jitdicial 
hinction,''" naturally the coiistruetioii placed upon a statute by an 
executive or administrative official will not be liinding upon the 
corii't.’''' h^et wlierc a certain Gontemporaneous construction has lieeii 
placed upon an ambiguous statute by the executive or administrative 
officers,'''’ who arc charged with exeeutiiig the statute,*’^ and espe¬ 
cially if such construction has been oliserved and acted upon for a 


!i" U S V Lytle, Fed. Cas. No. 15,652. 

os See § 13, supra, 

00 Texas & P. Ry. Co v U.S, 289 U.S. 627, 77 LEd 1410, 53 S.Ct. 768; 
City of Roswell v Telephone & Telegraph Go. (C.C.A—N.M) 78 Fed. [2) 
379 ; Bloxham v Consumers Electric Co., 36 Fla. 519, 18 So. 144, Smoot v 
Bankers Life Assoc,, 138 Mo. Ap. 438, 120 S.W. 719; State ex rel Pindall v 
Ross, 55 Wash, 242, 104 Pac,216. Although the courts may not ignore 
executive interpretation of a slatule, such interpretation Is immaterial in 
the sense that courts alone may finally declare the meaning of statutes, 
American Exchange Securities Corp. v Helvenng, 74 Fed. (2) 213. Also see 
In re Davidson’s Estate, 244 N.Y.S. 616, aff'd 258 N.Y.S 42. 

(10 Especially by the highest officers in the department. U.S, v Stump, 
292 Fed. 354; Parker v Board of Dental Examiners (Calif. Ap.) 1 Fac. (2) 
501 (legal advisor). Head Drug Co. v Claypoole (Md.) 166 Atl. 742 (attorney- 
general's opinion); People v Rohiuson, 241 Mich. 497, 217 NW 902; Gill v 
Board of Coinrs., 160 N.C. 176, 76 S.E. 203; Tulare Independent School v 
Crandon, 47 S.D, 391, 199 N.W. 451; Barber v Danville, 149 Va. 418, 141 SE 
126; State v Case (Wash.) 19 Pac. (2) 927 (attorney-general's opinion); 
Harrington v Smith, 28 WIs. 43. Among other officers, are; clerks of the 
courts, Williams v Williams, 325 Mo. 963, 30 S W. (2) 69; banking deparl- 
ment, Huntsville Trust Co. v Noel, 321 Mo. 729, 12 S.W (2) 751; civil service 
department, Scott v Comr, of Civil Service, 272 Mass. 237, 172 N.B 218, 
election officials. In re Graves, 325 Mo. 888, 30 SW (2) 149; game and 
fish departmeiil. Slate v Evans, 21 Ohio Ap. 168, 152 N.E. 776, highway 
department, Wayne County v Puller, 250 Mich. 227, 229 NW. 911, Insurance 
cominissioiier, Mnnel v Wisconsin Auto Ins. Co,, 211 Wis. 230, 248 N W. 12^; 
tax depai'Inient, DcBloia v Conniussloii of Corps, 276 Mass. 437, 177 NE. 
566; workmen's compensation commission, Cougoleuui Nairn v Brown, 158 
Md. 285, 148 Atl. 220, 67 A.L.R 780, 

m Diirkee-Alwood Co v Wlllciitts (C.C.A—Minn.) S3 Fed. (2) 995, lii 
re Lawrence Cedav-Iuirst Bank, 288 N.Y.S. 301, 247 Ap. Div. 52S, 
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long period of time, and generally or uniformly aequieseecl in,“2 
it will not be disregarded by the coiuds, except for the most satis¬ 
factory, cogent or impelling reasons.®^ In other words, the admin¬ 
istrative eonstruction generally should be clearly wrong before it 
is overturned,®^ Such a construction, emumonly referred to as prac¬ 
tical construction,®® altliongh not controlling,®® is nevertheless eu- 


62 state ex rel Woodward v Lee (Fla.) 155 So. 138; State of Wisconsin 
T State of ni,, 278 U.S, 367, 72 L.Ed. 426, 49 S.Ct. 163; Coombe v U.S., 3 
Fed. (2) 714, 55 App.D.C. 190; Stewart v Wilson Printing Co., 210 Ala. 624, 
99 So. 92; People v III. Central E. Co., 273 III. 220, 112 N.E. 700; Common. 

V Grregorr, 121 Ky. 256, 136 S.W. 163; State v Southern Pao. Co, 137 La. 435, 
68 So, S19, Weil v State (Md.) 132 Atl. 436, People v Eobinson, 241 Mich. 
497, 217 N.W. 902; Hennepin County v Ryberg, 168 Mien. 385, 210 N.W. 105; 
Robertson y Texas Oil Co., 141 Miss. 356, 106 So, 449; Williams v Williams 
(Mo.) 30 SW. (2) 69; State v Brannon, 86 Mont. 200, 283 Pac. 202, 67 AL.E 
1020, State v Biyan, 112 Neb. 692, 200 N.W. 870; State v Kelsey, 44 N.J.L. 
1, flatter of Tiffany, 179 N.Y. 455, 72 N.E. 512; Gill v Board of Comrs., 160 
N.C. 176, 76 S.B. 203; State y Brown, 121 Ohio St. 73, 166 N.E, 903; Hunter 

V State, 49 Okla. 672, 154 Pao. 545; Spencer v Portland, 114 Ore. 381, 235 
Pac. 279, Neff v Elgin (Tex. Civ. Ap.) 270 S.W. 873; Murdock y Mabey, 69 
Utah 346, 203 Pac, 651; State v Arnold, 161 Wis. 19, 138 N.W. 78. 

(13 McLaren y Fleischer, 256 U.S. 477, 41 S.Ct. 577, 65 L.Ed, 1052; Globe 
Indemnity Co, v Druce (C.C.A.—Okla.) 81 Fed. (2) 143; State v Fidelity 
Health, etc., Co, 79 Ind. Ap, 377, 136 N,E. 387; New Yoik Life Ins. Co v 
Burbank (Iowa) 21G N.W. 742; People y Detroit, etc., R. Co., 228 Mich. 596, 
200 N.W. 536; O’Connor v Gertgens, 85 Minn, 481, 89 N.W 866; McCarthy 
y Woolston, 205 N.Y.S. 607, 210 Ap, Div. 152, State y Brown, 121 Ohio St. 
73, 166 N.E. 903; Spencer v Portland, 114 Ore. 381, 235 Pac. 279, If the 
departmental construction is clearly erroneous, iL should be rejected, Lucas 

V American Code Co., 280 U.S, 445, 50 S.Ct. 202, 74 L.Ed, 538, 67 A.L.R. 1010; 
Graham v Joyce, 151 Md. 298, 134 Atl. 332; Board of Education v Goodrich, 
208 Mich. 646, 175 NW. 1009; Williams v Williams (Mo.) 30 S.W, (2) 69; 
Ford Motor Co, v State, 59 N.D. 792, 231 N.W. 883; Koy v Schneider, 110 
Tex. 369. 218 S.W, 479, 221 S.W. 880. 

(UDuke Power Co. v South Carolina Tax Comm. (C.C.A—S.C.) 81 Fed. 
(2) 513; Robinson v Fix (Fla.) 151 So. 512 It will be overruled where arbi¬ 
trary and against the letter and spirit of the law. St. Bernard Syndicate y 
Brace, 169 La. 666, 125 So. 848. But see Hennepin County y Ryberg (Mion.) 
210 N.W. 105. 


soHighfleld v Delaware Trust Co. (Dela.) 188 Atl. 919; Hennepin County 
V Ryberg (Mitin.) 210 N.W. 105, 

M See cases under note 62 supra. 
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titled to considerable weight."'^ It is highly persuasive 

And -vvliere vested rights have grown np under the depart¬ 
mental coiistrnctiou, the courts are justified in being more reluctant 
lhau in ordinary cases in adopting a construction which will destroy 
or disturb such rights.*"’ A similar reluctancy is also proper where 
a departure from the executive interpretation will result in iiijns- 


er U.S. V Jackson, 280 U.S. 183, 60 S Ct. 143, 74 L.Ed 3G1; Durkee-Atwood 
Co. V WiHouts (C.C.A.—Minn.) 83 Fed. (2) 995; Moore v Tillman, 170 Ark. 
895, 282 S.W. 9; Riley v Tlionopsou, 193 Calif. 773, 227 Pac. 772, People v 
Mooney, 87 Colo. 667, 290 Pac. 271; Amos v Moseley, 74 Fla. 555, 77 So. 619; 
Howell V State, 71 Ga. 224; Mathews v Shores, 24 III. 27; Sewell v Bennett, 
220 S.W. 617, 187 Ky. 626; Wayne County v Fuller, 250 Mich. 227, 229 N.W. 
911; State V Wheatley, 113 Miss. 555, 74 So. 427; Automohlle Gasoline Co. 

V City of St. Louis (Mo.) 32 S.W. (2) 281; State v Brannon, 86 Mont. 200, 
283 Pac. 202; State v Cole, 38 Nev. 215, 148 Pac. 551; Wyatt v Equalization 
Board, 74 N.H. 552, 70 Atl. 387; Bullock v Cooley, 225 N.Y. 566, 122 NE 630, 
Hannah v Board of Commrs., 176 N.C, 395, 97 S.E. 160; Ford Motor Co v 
State, 59 N.D. 792, 231 N.W. 883; McCain v State Election Bd„ 144 Okla. 85, 
289 Pac. 769; Kesley v Norhlad (Ore.) 298 Pac. 199; Garr v Fuls, 286 Pa. 
137,133 Atl, 150; Sloan v Columbia, 144 Tenn. 197, 232 S.W. 663; Slocomh v 
Cameron School Dlst,, 116 Tex. 288, 288 S.W. 1064; Murdock v Mobey, 59 
Utah 346, 203 Pnc. 651; Superior Steel Corp. v Common., 147 Va. 202, 136 
S.E. 666; State y Globe Casket, etc., Co., 82 Wash. 124, 143 Pac. 878, Daniel 

V Simms, 49 W.Va. 554, 39 ,3.E. 690; Slate v Frear, 138 Wis. 536, 120 NW 
216 

Hobertson v Downing, 127 U.S. 607, 8 S.Ct. 1328, 32 L.Ed. 269; State v 
Rutland, 81 Vt. 508, 71 Atl. 197 But see State v Lancaskire P. Ins. Co, 66 
Ark. 466, 51 S.W. 633, 45 L.R.A. 348. 

80 Bate Refrigerating Co. v Sulzberger, 157 U.S. 1, 15 S.Ct. 508, 39 LEd, 
601; Calirarnla y Desert Water, otc, Co., 243 U.S. 415, 37 S.Ct, 394, 61 LEd. 
821; People v Higgins, 184 Pac. 365, 67 Colo. 441; Amos v Moseley (Fla.) 77 
So 619; Arnett y Slate, 168 Ind. 180, 80 N.E. 153. "This court has held, and 
now reaffirms that it Is a sell led rule that the practical interpretation of an 
ambiguous or unceiTalii statute hy the executive department charged with 
Its administration is entitled to the highest respect, and if acted upon for a 
nuraber of years, will not be disturbed except for very cogent reasons . . .; 
but this rule is only applicable in a condition of things where vested rights 
have been acquired .and whore for many years the construction insisted 
upon has been the rule of action, arid to disturb it would be to work great 
public and private injury and inconvenience." Murray Hospital v Angrove, 
92 Mont. 101, 10 Pac. (2) 577, 683. 
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tice,'“ or where coutracts have been entered into with the govern¬ 
ment in reliance on the departmental eoustruetiond^ 

Undoulitedly, the contemporaneous construction of executive 
and administrative officers, that is, the coustnietion placed by such 
officers on a statute at the time of, or soon after its enactment 
even though it is entitled to some weight should not receive as 
much as where the departmental construction has been followed for 
a long thne.'^ And in either case, if the legislature impliedly ap¬ 
proves the eonstruetiou of an administrative or executive officer 
by later legislation,'^® or fails to indicate its disapproval of such a 
construction when the same statute or one in pari materia is re- 

"oibid. In fact, tlie contemporaneous construction of tlie administra¬ 
tive or executive depai'tment will be regarded as binding on the couits if 
titles to property are involved. Rogers v Goodwin, 2 Mass. 475, or if a 
penalty would otherwise be imposed State v Northern Pac. R. Co,, 95 
Minn. 43, 103 N.W. 731. Also note State v Southern Ry. Co., 122 N.C. 1052, 
30 S.E. 133, 41 L R.A. 246. And still further note State v Highway Commis¬ 
sion, 132 Kan, 327, 295 Pac. 986, where official duties were not clearly defined 
and the officers' construction was held binding 

'lU.S. V Alabama Great Southern R. Co., 142 U.S. 615, 12 S.Ct. 306, 35 
L.Ed. llSi; Whitebird y Eagle-Picher Lead Co., 28 Fed, (2) 200. 

12 See § 218, supra, for treatment of contemporaneous construction, gen¬ 
erally, 


13 Attorney General v Newbern, 21 N.C. 216; Chattanooga Plow Co. v 
Hays, 125 Tenn. 143. 140 S.W. 1068; City of Richmond v Drewry-Hughes 
Co., 122 Va. 178, 90 S.E. 635, 94 S.E, 989. But note Allen v Commissioner 
(Mass.) 172 N.E. 643, 70 A.L.R. 1299, that a departmental construction can¬ 
not be considered, unless it has existed for a long time. 

11 Emergency Fleet Corp. v Western Union Tel. Co.. 275 U.S. 415, 72 
L.Ed. 424, 48 S.Ct, 198; Seldeu v National Amhne, etc., Co., 48 Fed. (2) 
263; State v State Highway Comm., 132 Kan. 327, 295 Pac. 986; Hennepin 
County V Ryberg, 163 Minn. 385, 210 N.W. 105; Adamson v Schreiner, 162 
N.Y.S. 653, 176 Ap. Div. 95; State v Smith, 49 S.D. 106, 206 N.W, 233. And 
especially where vested rights ace involved. State v Harrison, 116 Ind. 300, 
19 N.E. 146. 

15 U.S. V Johnson, 124 U.S. 236. 8 S.Ct. 446, 31 L.Ed 389; Dollar Savings 
Bank v U.S., 19 Wall. (U.S.) 227, 22 LEd. 80; State v Moore, 50 Neb. 88, 69 
N,W. 373; State v Bryan, 112 Neb. 692. 200 NW, 870, and see Leitch v 
Gaither, 151 Md. 167, 134 Atl, 317. Smith v Kelley (Va.) 174 S.E. 842, But 
note Grant v U.S., 41 Fed. (2) 863. The re-enactment of the construed 
statute will not validate an erroneous interpretation placed thereon by the 
administrative department. Harrison v Landy, 24 Fed. Supp, 535. 
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enacted/'* obviously tlie departmental construetioii’s probative value 
is further enhanced. 

But under no eircimistanees should the interpretation placed 
upon a statute by an administrative or executive official alter its 
plain lans’uaft'e.’*'* And where consideration is given to a depart¬ 
mental Gonstrufition, in every iustance, .siieli construction iiuist lie 
couteniporancouK consistent or iinifonn/" and of long diiration/“ 
if this latter requirement is prescribed in addition to its being cou- 
leinporaneoiis, or considered a ground for giving the construction 
greater weight,®*’'' While the authorities differ as to the exact length 

7«Bate Refrigerating Co v Sulzbeiger, 157 U.S. 1, 15 S.Ct. 508, 39 LBd. 
601; Sui'gart v Balter, 229 U.S. 187, 33 S.Ct. 645, 57 L.Ed. 1143; Bew York 
Life Ins Co. v Burliank (Iowa) 216 N.W. 742; State v Schenk, 238 Mo. 429, 
142 S.W. 263. 

77 Houghton V Payne, 194 U.S. 88, 24 S.Ct 590, 48 L.Ed. 888; U.S. v Mo, 
Pac. R. Co„ 278 U.S. 269, 72 L.Ed. 322, 49 S.Ct 133; Stewart v Wilson 
Printing Co,, 210 Ala. 624, 99 So, 92; People v Sinicrope (Calif.) 288 Pac, 61, 
People V Sliedd, 241 III. 156, 89 N.E. 332; Metrop Life Ins Co, v State, 186 
Ind. 407, 116 N E, 579; State ex rel Cohb v Tliompson, 319 Mo. 492, 5 S.W. 
(2) 57, Southern Surety Co v Standard Slag Co., 117 Ohio St. 612, 159 NE. 
559, Burke v Burkhart, 42 S.D, 604, 176 N.W. 743, Price-Bass Co. v McCabe, 
161 Tenn, 67, 29 S W. (2) 249; Jones v Marrs, 114 Tex. 62, 263 SW 570; 
State V Smith, 184 Wis. 455, 200 NW. 6B And tins is true, no matter how 
long the adminlstrallve construction has been followed. Louisville, etc., R. 
Co V U S., 282 U.S. 740, 51 S.Ct. 297, 75 LEd. 672. 

78 U S. v Briebach, 245 Fed. 204. "We do not Lliliik, however, that these 
facts are sumcieiit. In tlio first place, the law is of state-wide application, 
Its application la not controlled by the practice in one county " Nye v 
Board of Comrs,, 36 N.M. 169, 9 Pac. (2) 1023, 25. 

TO U.S, V Healey, 160 U.S. 136, 16 S Cl. 247, 40 L.Ed 369; U S, V Mo, Pao. 
R. Go., 278 U.S. 260, 72 L.Ed, 322, 49 S.Ct. 133; Stephen v Lail, 80 Colo, 49, 
248 Pac. 1012, McCniiu y Retirement Board, 331 III. 193, 162 N.E. 859; Luce 
V Rogers, 181 Mich. 599, 148 NW. 381; Gray v Poster, 92 N.D. 7, 46 Ind. 
Ap. 149, Slate v Jay, 37 Wyo, 189, 260 Pac 180. 

so Orchard v Alexander, 157 U.S. 372, 15 SCI. 635, 39 LEd, 737; Central 
Elevator Go. v People, 174 III. 203, 61 N.E. 254. 43 L.R.A 658; Allen v Elk- 
horn Coal Corp„ 208 Ky. 108, 270 S.W. 743; Slate v Globe Casket, etc, Co., 
82 Wash. 124, 143 Pac. 878, 

soa For Instance, where an act was passed in 1906 and no attempt was 
made until 1920 by the department to adopt the construction now urged, 
such construction was held entitled to little weiglit. U.S v Manzi, 16 Fed. 
(2) 884, 
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of tunc essential to meet the lest of long duration,®^ a period as 
short as five years seems to have been sufficient.®^ 

§220, Some Illustrative Cases.—An examiiiation of several 
typical cases will further reveal the part played by executive or 
administrative officers in the interpretative process. Thus, in Ernst 
V Kootros (19G Wash. 138, 82 Pae (2) 126), where the director of 
the Department of Social Security construed the definition of the 
State Unemployment Act that “an employing unit” was one hav¬ 
ing “eight or more” individuals in its employ, and an “employer” 
as an employing unit having in its employment “eight or more” 
indn-iduahs, to read “one or more”, the court held that such a con¬ 
struction was an arbitrary usurpation of legislative authority, since 
the meaning of the act was plain and unequivocal, and the court 
would not accept it, even though made or indulged in by the execu¬ 
tive or administrative officers administering the law. But where 
the statute in question was actually ambiguoms, tlie force of an 
administrative construction vividly appears in State v Standard Oil 
Company (190 La, 338, 182 So. 531) ; 

“The elan.se of the .statute allowing- dealer 3 per cent de¬ 
duction to cover losses in handling gasoline is not clear nor 
free from ambiguity. It is somewhat confusing . , . For that 
reason, the state’s administrative officers were called upon to 
interpret its meaning. The reque.sted interpretation or enn- 
struction was promptly given, accepted by the dealers without 
question and in practice has been followed ever since, 

“Because of the construction coii.sistently given this stalute 
!)}■ the administrative officers whose duty it is, and has ahvays 
been, to enforce it; because of the repeated re-euactinents of 
the original act without change, and liecausc of the judicial 
sanction given it, the construction put upon it should not be 
overtiu'iied now so as to affect pa.st transactions unless mani¬ 
festly wrong.” 

Similarly, in Decker v New York Life Insurance Co. (94 Ftah 
166, (6 Pac. (2) 568), ivhere the (state in.siirance aiithoritie.s had, 

31 White 1 Atkins [C.C.A—^Mass.) 3 Fed. Sup. 694 (10 years), Central 
R. Co. T Martin. 114 N.J.L. 69, 175 All, G37 (50 years); Saville v Richmond 
(Va.) 172 S.E. 828 (100 years); Pittsburg, etc, R. Co. v Hoffman, 200 Ind. 
ITS, 162 N.E. 403 (25 years); Dick v Murphy, 219 N.Y.S. 259, aff'd 245 N.Y. 
S8, 156 N.E, 625 (15 years). 

SJ Duke Power Co. v South Carolina Tax. Comm. (CCA —S C ) SI Fed. 
i2) 513 
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for ii loug permitted the issiiaiieo of life policies containiug 
an uiitioii to siirreiider after default, such practice was persuasive 
;is an adiiiiiiislrative coustriudiou of the insurance statute in favor 
of the propriety of such options. 

§ 221, Construction by the Executive Department Analyzed, 
—Of coni',sc, the eon.struetion placed upon a law by the executive 
deparlnieiil is not the law of the statute but only evidence of what 
the law ts. ft is simply an aid to which the courts may resort in 
their efforts to ascert.ain the legislative intent. It may be set forth 
as !iu argument or a reason for the acceptance of a certain con¬ 
struction, for whore the executive places a certain interpretation 
upon a law, that fact would seem to indicate that that interpretation 
represents the legislative will. At least, the interpretation given 
the .siatule by the oxeentivo officer would seem to he the obvious 
one and therefore the one aetnally inlended by the lawmakers. But 
to give tlie constriudion placed upon a law the power to control 
tlie court, in it-s interpretation thereof, would clearly vest legislative, 
if not .iudicial pawer, in the oxeeulive department, 

A,s we luive already pointed out, where the executive construo- 
tiou has been ('ollowed for a long time, an element of estoppel seems 
to be involved, Naturally, many rights will grow up in reliance 
upon the interpretation placed upon a .statute by those whose duty 
it is to execute it. OJ'loii grave injustices will result should the courts 
reject the euiustruetiou adopted by the executive department. But 
aetnally, in uiany eases of this type, that is, in those where the execu¬ 
tive coUiSli'uetinu dues not actually give the legislative intent effect, 
the officials who aduiiiiister the law exercise legislative or judicial 
power, or both. Ih'aetical con.sidei’atioiis a-iicl considerations of jus- 
Lice, liuwevei', seem ol more importance in Liiese instances than a 
strict iulhorence to the Iripavtc theory ol government. 

"If wc eutei'tained any dould upon the .suliject, we would 
incline to npliold the legi.slation for lliis I’ca.soii: Soon after 
the code went bilo effect, the question arose whether Section 
3[i,57, .supra, wa.s operative. Tlio Attorney-General of the state 
Wins of tlio oiiiiilon llial it liad liecii ofloetively reiiealed by the 
act in quo.stion, and so iu.strueled the county attorneys through¬ 
out the .stii.U’, IIis Hiieees.sors in office have been of the same 
opinion, all having given written ojiinious to that effect. For 
this I'Cinson, the eimiily altoiuicys have retrained from institiiting 
proscculious. — The result is that many marriages have been 
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coiitractefl during the 19 years iuterveniug—the validity of all 
of which, if we should reach a contrary view, would be brought 
ill question.” State ex rel Cotterer v Disl, Court (Mont,), 140 
Pac. 732. 

It is doubtful whether any case presents a better argument in 
favor of adherence to the construction adopted by the officers whose 
duties consist in administering the statute, than does Hennepin 
County V Ryberg (168 Minn. 385, 210 N.W. 105, 107), where the 
court went so far as to recognize that it might be proper to refuse 
to overturn an executive eonstruetion which the court admitted 
constituted an erroneous eonstruetion; 

“So if wo were now to adopt the view that the law is, and, 
.since 1906, has beeu, that the fees in question belong not to the 
clerks but to the counties, we would he overtuniiug a settled 
conviction as to what the law is which has prevailed through¬ 
out the executive departments of the state government for 20 
years and has been once concurred in by the judicial depart¬ 
ment. There was a clear ambiguity to start with, a patent uncer¬ 
tainty under state law of the effect of the declaration of con¬ 
gress that the clerks of state courts might retain the fees, which 
has been subjected to the practical construction and settled 
opinion just referred to. It would be utterly presumptuous for 
the courts at this day, even though they might have reached a 
contrary opinion to start with, to disagree with that conviction, 
settled and effective for twenty years. Such a judicial reversal 
of settled executive opinion and policy would be particularly ob¬ 
jectionable ill view of this clear approval by the legislative de¬ 
partment, expressed not only liy acquiescence but also by explicit 
recognizatiou and coufirinatioii. For judges to reverse or nullify 
.such a clear executive and legislative decision of such long 
.standing would lie to destroy confidence not only in the cer¬ 
tainty of law but ill official action thereunder. That is one of 
the disastrous results frequently prevented by the doctrine of 
practical construction. It is a rule of such clear sanity and 
practical wisdom that it may control the construction of coii- 
.stitutioms a.s well as statutesV' 

But the dissenting judge did not think this ease a proper one in 
which to regard the practical construction as controlling: 

”I dnsseiit because;—^If there was a silent, unconscious 
acquiescence, no one was misled. It is not like a case where 
property rights or titles are affected and practical eonstruetion 
i.s invoked to protect innocent acts. Here the official is merely 
keeping money not his.” 
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Of course, an attempt to justify the eiicroachnieut of the exec¬ 
utive department upon tlie legislature on grounds of justice and 
practical wisdom does not dispose of the problem. Perhaps this is 
one of those instances where the triparte theory falls down. Maybe 
there is no answer to the aceiisalion that to folloiv the eonstruetiou 
placed upon a law hy tlie executive department of government, is to 
allow the executive to legislate. Yet, where the legislature has met 
since the exeeutive department placed its interpretation on a given 
.statute, its failure to indicate that the cxeeuLive construction is not 
actually in accord with the legislative intent, may well be consid¬ 
ered as an implied ratification, and especially so where the legis¬ 
lature has met Crequeiitly siiiee the executive interpretation first 
was made and applied. In a general wnj, this inaction of the law¬ 
makers may lie regarded as their approval of the construction 
adopted by the administrative officials, This silent legislation may 
be of a .sufficient calibre to remove the objection that where the 
courts adopt a eonstruetiou of the executive department which does 
not accord witli the legislative intent existing at the time the statute 
involved was enacted, they exerci.se legislative power. 

Aliy iiunilicr of (suses may he found wherein the principle of 
ratification by the legislature was recognized and ajiplied. A good 
.statement of llie priiieiiile is found in State v Standard Oil Co. 
(190 La. 3;i8, 182 So, rhll); 

“The re-euactnieut of the .statute hy Congress, as well as 
the failure to amend it in the face of the consistent adminis¬ 
trative eoiislruetion, is at lea.st persuasive of a legislative reeog- 
nituni and a])proval of the statute as construed.” 

A similar statenieiit will lie found in Ihiited States v Ickes (98 Eed. 
(2) 271, 280); 

“Therefore, with full knowledge of the departmental rul¬ 
ings and of the coiisequeiices thereof, Congress nevertheless 
modified that ruling iu part only.—If it cannot be said that by 
thus pas.siug the act, Congre,ss finally determined the law, at 
least it mu.st he said that Congress gave strong evidence of 
approval ol' the Smo'olary’s rulings to the extent that it omitted 
to modify the same. The failure of Congress to amend a statute, 
after admiui,sLrative ruling have been made construing or ap¬ 
plying it, lia.s been recognized as evidence of congressional 
approval of .such niling.s.” 
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§ 222. Construction by the Ear.—While the principle,s cli.<ien.sKecl 
in the preceding section will also apply to the contemporaneous eou- 
struetion by the bar, because of the peculiar knowledge of lawyers 
and their close connection with statutory law, it would seem logical 
that considerable weight should be given by the court to the con¬ 
struction placed by the bar upon ambiguous statutes. In fact, the 
decisions seem to support this eouelnsioii. Thus, in Smith v Southern 
Pacific Co. (50 Nev. 377, 262 Pac. 935, 36), the court in annomicing 
that it would not overthrow a construction uniformly adopted by 
the bench and bar for many years, unless contrary to the legislative 
intent, said; 

"To this objection, which is of recent date, it is sufficient 
to observe, that practice and acquiescence under it for a period 
of several years, comnieneiug with the organmation of the judi¬ 
cial system, affords an irresistible answer, and has indeed fixed 
the construction. It is a contemporary iutei’pretation of the 
most favorable nature. The practical exposition is too strong 
and obstinate to be shaken or eonlrolled. . . . The question is at 
rest and ought not now to be disturbed.” 

A similar view was taken by the court in Mesar v Milwaukee Elec. 
Ry. & Light Co. (197 Wis. 578, 222 N.W. 809) where the long acqui- 
eseenee of the legal profession and the supreme court in the con¬ 
struction of a statute providing for the survival of causes of action 
led the court to follow such construction and say; 

"It has apparently been universally assumed by the pro¬ 
fession that causes of action survive by virtue of the statute. 
It has frequently been so assumed, if not expressly or impliedly 
held, by this court . . . The legislature has long acquiesced in 
the views which this court has thus taken of this statute. If we 
entertamed doubt that this view was the correct construction 
of the statute, the universal acquiescence iu such construction 
on the part of the profession, the court, and the legislature 
would constitute weighty objection to the construction con¬ 
tended for by the appellant.” 

And in Shields v Williams (159 Teim. 349, 19 S,W. (2) 261, 265), 
the court also indicated that the coustruction given a statute by 
the legal profession ivas entitled to considerable weight; 

"Cormsel for complainants insists that their eonstrnetion 
of the income tax clause ... is supported by the opinion of the 
profession long entertained and by contemporary and subse¬ 
quent legislative interpretation. The views of the legislature 
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and of tlie ppofessioii on a matter of this character arc, of 
course, entitled to ranch deference; but oiir judgment cannot 
1)6 so controlled,” 

Moreover, the United States Supreme Court in Stuart v Laird (] 
Crancli 299, 2 L.Ed. 115), an early case, adhered to a practical con¬ 
struction placed upon a federal statute pertaining to the federal 
judiciary. 

“Aiiotlier reason for reversal is, that the judges of the 
Supreme Oourt have no right to sit as circuit judges, not being 
appointed as such, or in other words, that 1liey ought to have 
distinct commissions for that purpose. To this objection, which 
is of recent date, it is sufficient to observe, that practice and 
acqniescciiee imder it for a iieriod of several years, commencing 
witii the orgaiuKatioii of the judicial system, affords an irre¬ 
sistible answer, and lias indeed fixed the constriietion. It is a 
contemporary iiiterpretiition of the most forcible nature This 
practical ex]iositioii is too strong and olistiiiate to be shaken or 
controlled. Of course, the question is at rest, and ought not 
now to be disturbed.” 

And the eoustrueiion jilaeed upon a statute by the attorney general 
of the state lia.s often licen rcgai’ded as a valuable source of assist¬ 
ance in fiscei'taiiiiiig Llio true meaning of an ambiguous statute. Such 
was the case in Ccntriil Pacific Railway Co. v. Tax Commission (3 
Fed, Siipp. 929) ; 

‘‘'While I,ho iuleriiretation of .state statutes is the peculiar 
province of the slate courts, the coiiteiilion of the attorney gen¬ 
eral resi)ecl,ing the construction of a .state .statute i.s at least 
pevsiuisivc,” 

Such wa,s also true, in Tyler v Texas I'hiiployer.s' liusiiraiice Associa¬ 
tion (- Tex, —, 2HH H. W. 409, 411): 

‘‘ ^Vlnle Ihe opinions of the attorney general of the state are 
not eoiiti'olliiig with the court, yet they are very persuasive, 
E.spcciiilly, so in this in.staiuic, where we are of the opinion the 
roasoniiig is sound and the con elusions just ” 

It would also .seem nnolijectioiiahle to give more weight to the 
coiistnietion iilaeed upon a statute bj'- the attorney general, or for 
that limiter by any oilier of the executive department who is a law¬ 
yer and whoso dntie.s fall within the realm of that profession, than 
to any other mliiiiiiistralive official, liccanse of his special training 
and the clo.seiie.ss of his eoiiiieclion with the statute hw of the .state. 
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§223. Legislative Construction.—Where the meaning oi a 
.statute is in doubt,®'’ if the legislature has indicated its construction 
of the language in question in other statutes where it has used the 
.same language, the court may properly re.sort to such legislative 
construction for assistance.®'* Such construction, however, is not Innd- 
iiig on the courts.®® It is, nevertheless, entitled to some weiglit, 
even if only of a persuasive nature.®® Where, however, the construc¬ 
tion of the legislature is contemporaneous,®'' and especially where it 
has existed for a long time,®® it is entitled to coinsiderahle weight. 
Neither is a legislative eonstruetion of this nature conclusive on the 


saCaminetti v U.S. 242 U.S. 470, 61 L.Ed. 442, 37 S.Ct. 192; Wallcer v 
U.S, (C.C.A—Minn.) 83 Fed. (2) 103; Ingalls v Cole, 47 Me. 530; State ex 
rel Cobb y Thompson, 319 Mo. 492, 5 S.W. (2) 57; Common, v Warwick, 17 
Pa. Co. 65. 

«4 Bailey v Clark, 21 Wall. (U.S.) 284, 22 L.Ed 661; Gibson v People, 
44 Colo. 600, 99 Pao. 333 ; Cutrona v City of Wilmington, 14 Dela. Cb. 208, 
124 Atl. 658; Yarlott v Brown, 192 Ind. 648, 138 N,E 17; State v Parsons, 
206 Iowa 390, 220 N.W. 328, In re Hurle, 217 Mass. 223, 104 NE. 336; State 
ex inf. Gentry v Long-Bell Lumber Co., 321 Mo, 461, 12 SW. (2) 64; State v 
Erickson, 75 Mont. 429, 244 Pac 287; People v Davenport, 91 N.Y, 574; 
Drainage Commrs. v Davis, 182 N.D. 140, 108 SE. 506; Belau v Buss, 48 S.D. 
595, 206 N.W. 669, Shields v Williams, 169 Tenn. 349, 19 S.W, (2) 261; 
Creager v Hidalgo County, etc., Dist. (Tex. Com. Ap.) 283 S.W, 151; State 
v Herr, 151 Wash, 023, 276 Pac. 870. 

85American Exchange Securities Corp. v Helverlng (C.C.A) 74 Fed. 
(2) 213; Becker v Detroit Sav. Bank, 269 Mich. 432, 257 N.W. 853; Shields 
v Williams, 159 Tenn. 349, 19 S.W. (2) 261. But see Prudential Ins. Co. v 
Patten, 140 Kan. 708, 38 Pac. (2) 143, that it is binding in ail cases arising 
subsequent to such legislative Interpretation. 

SB Spencer v U.S,, 169 Fed. 562, 95 CCA. 60; Village of Morgan Park v 
Knopf, 210 III. 453, 71 N.E. 340. Middleton v Graeson, 106 Ind. IS, 6 N.E. 755; 
State ex rel Schenck v Board of Comrs., 83 Kan. 199, 110 Pac 92; Robert¬ 
son V Baxter, 57 Mich. 127, 23 N.W. 711; Ciohn v Kansas City Home Tel. 
Co., 131 Mo. Ap. 313, 109 S.W. 1068; State v Erickson, 75 Mont. 429, 244 
Pac. 287. 

ST For contemporaneous construction, generally, see § 218, supra 

ss People V Southern Pac. Co.. 209 Calif, 578, 290 Pac. 25; Sarlls v Stale, 
201 Itid. 88, 166 N.E. 270, 67 A.L.R. 718; Glasco v State Election Board, 121 
Okla., 119, 248 Pac, 642. Walker v Polk County, 110 Ore. 535, 223 Pac. 741; 
State v Nashville Baseball Club, 127 Tenn. 292, 154 S.W. 1151. 
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court, for to give it sncli a status would clearly constitute an en- 
croacliinent upon tlie judiciary.^* 

Nevertheless, the legislature frequently, through the use of gen¬ 
eral mterpretatioii clauses®" or declaratory statutes,prescribes 
rules of construction or explains or construes existing statutes. These 
devices are important factors in the construction of statutes and are 
treated elsewhere in considerable detail Suffice it at this point to 
state that the legislative interpretation is entitled to re.spectful con¬ 
sideration,'’® and while not always controlling on the courts,"'’ is highly 
persuasive"’ To summarize, the rule would seem to be—and prop¬ 
erly—the same Avhelher the legislative iuterpi’etatioii is made hy an 
interpretation clause, or by iniplieatiou through an approval by the 
re-enactnieiiL nr retention of an existing statute which has been 
.judicially coustrued or given a eouteiuporaueous construction. 

But there is some diuiger attached to giving great weight to 
previous coiistruetioiis placed liy prior legislatures upon words and 
phrases. Tlie charaeiers of the prior and later statutes are impor- 

80Roche V Jordan, 176 Fed. 23'l; Gibson v People, 14 Colo. 600, 99 Pac. 
333; Village of Morgan v Knopf, 210 III. 463, 71 NE. 340; Bettenbrock v 
Miller, 135 Ind. 600, 112 N.E. 771; State v Dana, 138 Iowa 244, 115 N.W, 
1115; Marburg v Mercantile Bldg. Co, 154 Md. 438, 140 Atl. 836; Prey v 
Mlohle, 68 Mich. 323, 36 N.W, 184. 

ooPoi' further troatnienl of such clauses, sec supra, §§ 92 and 208. 

01 For additional diacus.sloii of cleclaralory statutes, see §§92 and 208, 
supra, 

02 Inieratate Life & Acc. Ins. Co. v Hunt (Tenn.) 100' S.W. (2) 987, reh. 
(leu. 102 S.W (2) 65. 

08 Maryland Tbeutrlcal Corp. v Trust Co„ 167 Md. 602, 146 Atl. 805. 
But see Stephens County v I-Ietnor, 118 Tex. 397, 16 S.W. (2) 804, that 
altliougb the leglalativo IntGrpretatlon of an not is entitled to weight, 
where it Is an Inlerpretallan made by the very legislature which passed the 
act, it should be of coiitrolllng offect. On the other hand, an Interpretation 
placed on the act of one legislature liy a subsequent legislature, while per¬ 
suasive, is not absolutely biiidlug on Uio court. Cherry v Magnolia Petro 
Co (Tex.) 46 S W, (2) 65, aff’d 24 S.W. (2) 549. 

01 Drainage Dial, v IleUage (Mo.) 102 S.W. (2) 702; Caples v Cole 
(Tex,) 102 S.W (2) 173, That IL is eiiLlUed to "great weight,” see Hesse 
T Rath, 230 N.Y.S. 076, 224 Ap. Div. 344, aff'd 249 NY. 436, 164 N.E 342. 
But a legislativu construction of an cnaclment of another legislature is 
entitled Lo "little waighl,” see Federal Crude Oil Co. v Yount-Lee Oil Co., 
122 Tex. 21, 53 S.W. (2) 56 Nor will (he ra-enactmeht of the construed act 
necessarily validate an erroneous prior administrative interpretation. Harri¬ 
son V Landy, 24 Fed, Supp, 535. 
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tiuit f'oiisidcratifms. Evni where the two laws involve the same 
•reneral siilijeet matter, the suhseqiieiit legislature may have had a 
(litfereiit meaning in mind. Tlie two legislatures will generally he 
composed of different members. Words also change in meaning as 
time marche.s on, And as a matter of fact, a .subsequent legislature 
will generally have no actual knowledge of the meaning previously 
accorded to a given word or expression Consequently, the weight 
to he given to a previous construction minst nece.ssarily depend upon 
the strength of the indication that the legislature has again used 
the Avurd in the same sense. At be.st, a former meaning, in most 
iiistanee.s, can only per.suasiA'ely indicate that the same Avord in a 
subsequent enactment .should he given the same meaning, 

§ 224. Judicial Construction,—The construction placed upon a 
•statute by an inferior court i.s entitled to consideration liy the court 
of la.st resort,''^ and, if .such a construction has been acquiesced in for 
a long period of tiine,*’® and particularly AAdiere a refusal Avould re- 
,sult ill hardship,**' the superior court .should depart from the inferior 
court’s construction AA'ith considerable hesitancy. And after a con- 
■struction has been adopted hy the highest court, it becomes a part 
of the statute itself,®® and remains so as long as it is not overruled.®® 

Moreover, so far as AVord.s and phrases are concerned, if they 
have been previously interpreted by the courts, it Avill be presumed 

M Wilson V People, 44 Colo. 608. 99 Pac. 335. And see Note, 36 Hai'v. 
LRev. 890. Similarly, the interpretation placed on a rule by the court 
adopting it, will be folloAved. Edgington Coal Co. v Wagner, 100 W.Va. 117, 
130 S E. 94. For practical construction of rule by cleric, see St. Louis, etc., 
R. Co. V Spiller, 275 U.S. 156, 72 L.Ed. 214, 

S': Auditor \ Cain, 22 Ky. L. 1888, 61 SW 1016; Plummer v Plummer, 
,17 Miss. 185 

!)T Van Loon v Lyon. 4 Daly (N.Y.) 149, rev. on other grounds. 61 N.Y. 

22 . 

as Douglass T Pike County, 101 U.S. 677, 25 L.Ed. 968; Great Atlantic &, 
Pac. Tea Co. v Scanlon. 266 Ky. 785, 100 S.W (2) 223; State y Mo Athletic 
Club, 361 Mo. 576, 170 S.W. 904; Eau Claire Nat. Bank v Benson, 106 Wis- 
634, 82 N.AV. 604. Also see § 184, supra. 

»!)Roos V City of Mankato (Minn.) 271 N.W. 582. And for a ease lu- 
A-olA'lng a statute framed from a judicial decision, see Calhoun v Little. 106 
Ga. 336, 32 S.E. S6, 43 L.R.A. 630. Ei'en obiter dicta long acquiesced in 
may bet'oma law; "When a determination, even though obiter, has stood so 
long (here since 189") without challenge, it is the settled policy of the law 
to treat the rule thus laid down as one which the courts will generally 
accept and not disturb. ‘Optiinus legis interpres consuetudo’ ” 
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tliat tlie legislature, wlieii they were used in a later enactment, in- 
teuded to use them with the same meaning- that the eourt had already 
given to them,^‘*“ unless, of course, it was clearly evident from the 
later statute that a different meaning was intended.“i For instance, 
a judicial construction will be approved, if the statute so construed, 
is later re-enacted without alteration Similarly, an acquiescence 
in a statute’s construction as declared by the court will also arise 
when the legislatiu-e permits the old statute to stand without 
chaug-e,!"® especially for any great length of timed"* This continued 
use of the same language on the part of the legislature indicates that 
the court’s construction is in accord with its intent;*"" otherwise it 
would have used new or different language,*"" In fact, it is to lie 


100 In re Moflit's Estate, 1B3 Calif. 359, 95'Pac. 653; Shehan v Louisville, 
etc., H. Co. 125 Ky. 478, 101 S.W. 380; Silverman v Rappaport, 300 N.Y.S. 
76; Daniel v SlmmR, 49 W.Va. 654, 39 S.E. 690. "It is also to be noted that 
the act OH 1932 was imssed after the decision in the Hobbie Grocery Co. 
case, supra, in which the terras used to des'enbe the capacity of the truck 
were defined. It must he presumed that the legislature was aware of this 
and intended them to be so understood. When the act of 1932 was passed, 
if the legislature had intended to put carriers trader it on the same basis as 
tboae under the act of 1931, it seems reasonable that in doing so they 
w'ould have used language of suhslanlially the same meaning or referred to 
it as controlling in that respeot.’’ Alabama Public Serv. Comm, v Jones 
(Ala.) 182 So, 452, 4. 

101 The Abbotsford v Johnson, 98 U.S. 440, 25 L.Ed, 168; State v Jones. 
91 Ark. 5, 120 S.W. 164; Murrell v Industrial Comm., 291 III. 334, 126 N.E. 
189; Indiana Trust Co. v Griffith, 176 Ind, 643, 95 N.E. 573; Conservative 
Homestead Assoc, v Conery, 169 La. 573, 125 So, 621; Common, v Green- 
-wood, 205 Mass, 124, 91 N.E. 141; Commercial Trust Co. v Hudson County 
Board, 87 N.J.L. 179, 92 Atl. 799, aft. 86 N.J.L. 424, 92 Atl. 263; Doty v Am. 
Tel. &. Telcg. Co., 123 Tenn. 329, 130 S.W. 1053; Neplii Plaster, ate., Co v 
Juab County, 33 Utah 114, 93 Pac. 53. 

loaHeald v Dist. of Columbia, 254 U.S. 20. 65 LEd, 106, 41 S.Ct. 42; 
Edwards v Wabash R. Co., 264 Fed. 610; People v Bradshaw, 303 III. 558, 
136 N.E, 466. 

t03 Beale v U.S. (C.C.A.—Mhm.) 71 Fed. (2) 737; Sylvan Mortgage Co, 
V Stadler, 185 N.Y.S. 203, 113 Mlsc. 669, rev. on oLlier ground, 188 N.Y.S. 165, 
115 Mis. 311, aff’d 191 N.Y.S. 966, 199 Ap. Dlv. 965, Also see Behny v 
Bassler, 4 Pa. Co. 496, State v Platt, 164 S.C. 1, 161 S.E, 206. 

nil Slate of Mo, v Ko,s,5 (U.S.) 57 S.Ct. 60; MoChesney v Hager. 31 Ky. L. 
1038, 104 ,S.W. 714. People v Bloom, 193 N.Y. 1, 85 N.E. 824; Lowman, etc,, 
Co. V Ervin, 157 Wash. 649, 290 Pac. 221. 

105 Behny v Bassler, 4 Pa. Co. 496; Slate v Platt, 154 S.C. 1, 151 S.E 206. 

IOC Tennessee Coal, Iron & H. Co. v Roussell, 155 Ala. 435, 46 So. 866; 
Hart V Hart, 31 Colo. 333, 73 Pac, 36. 
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presumed that the legislatiire spoke with a knowledge of the case 
law upon the subject matter of the statute^®' It may also be as¬ 
sumed that such construction met with legislature favord“® 

If a foreign statute of doubtful meaning is involved in litigation, 
the interpretation by the courts of the highest jurisdiction in the 
foreign state will be accepted by the court of the forum and ap- 
pliedd® Similarly, the state courts will follow the construction of 
federal statutes as aimouueed by the Supreme Court of the United 
States,and the construction of a state’s court of its own enact¬ 
ments will be accepted by the federal courtsd” Consequently, in 
order to ascertain the law in these instances, the interpretation 
placed upon the statutes involved must be considered. 

§ 225. Proof and Evidence of Extrinsic Aids.—The court may 
take judicial notice of many matters to which resort may be had 
when it becomes necessary to consider extrinsic matters in order 
to determine the meaumg of a statute.”^ Of course, any of these 

lO'WilBon V Wilson (Pa.) 191 Atl. 666. 

losRyan V State Industrial Comm (Ore.) 61 Pac. (2) 426. 

109McManus v Lynch, 28 Ap. D.C. 381; Beckley v U.S. Savings, etc., Co, 
147 Ala. 195, 40 So. 655; Van Matre v Sankey, 148 III. 536, 36 NE. 628, 23 
LR.A. 665; Lane & Co. v Watson, 51 N.J.L. 186, 17 Atl 117; Dlumle v 
Kramer, 14 Okla. 366, 79 Pac. 215; Blaine v Curtis, 56 Vt. 120, 7 Atl, 708; 
Schmaltz v York Mfg. Go,, 204 Pa, 1. 53 Atl. 522, and see Jessup v Carnegie’ 
SO N.Y. 441. 

iiOBlack V Lusk, 69 III. 70, Towle v Forney, 14 N.Y. 423, 
iiiComell University v Plske, 136 U.S. 152, 10 S.Ct 775, 34 L.Ed 427; 
Gatewood v North Carolina, 203 U.S. 531, 27 S.Ct. 167, 51 L.Ed. 305. Also 
see Erie Railroad Co v Thompkms, 304 U.S. 64, 82 L.Ed. 787, 58 S.Ct. —, 
114 A.L.R, 14S7, overruling Swift v Tyson (U.S.) 16 Pet. 1, 10 LEd. 865. 

im Pacific Coast S. S. Co. v U.S., 33 Ct Cl. (U.S.) 36; Brown v Turner, 174 
Mass. 150, 54 N.E. 510. "Courts take judicial notice of some circumstances 
outside of an act which go to show its meaning, and In doing so they fre¬ 
quently take a wide range of illustration and investigation from public 
records, public documents, geneial and local history, and other matters of 
such general and public notoriety as may he supposed to have been in the 
minds of all the legislatois when the act was passed.” Badeau v U.S., 21 
Ct. Cl. (U.S.) 48. And note the following language in Gardner v The Collector 
(U.S.) 6 Wall. 499, 511, IS L.Ed 890. "Whenever a question arises In a 
court of law of the existence of a statute, or of the time when a statute took 
effect, or of the precise terms of a statute, the judges who are called upon 
to decide It have a right to resort to any source of information which in its 
nature is capable of conveying to the judicial mind a clear and satlsfactoiy 
answer to such a question; always seeking first for that which in its nature 
Is most appropriate, unless the positive law has enacted a different rule," 
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mattei's must meet tke requirenieuts essential to the right of a 
coui’t to exercise judicial knowledge in hen of actual proof.”* Thus, 
matters of history,”■* legislative journals,administrative rules 
and regulations,usages and customs,^” and the meaning of words 


113 ''. . . courts should take notice of whatever Is or ought to be gen¬ 
erally known, within the limits of their jurisdiction, for justice does not 
leuuire that courts profess to be more ignorant than the rest of mankind. 
This rule enumerates three material requisites' 1. The matter of which a 
court will take judicial notice must be a matter of common and general 
knowledge. The fact that the belief is not universal, however, is not con¬ 
trolling, for there is scarcely any belief that is accepted by everyone. 
Courts take judicial notice of those things which are common knowledge to 
the majority of mankind, or to those persons familiar with the particular 
matter in question. But matters of which courts have judicial knowledge 
are uniform and fixed, and do not depend upon uncertain testimony; as 
soon as a circumstance becomes disputable, it ceases to fall under the 
head of common knowledge, and so will not he judicially recognized 2. A 
matter properly a subject of judicial notice must be 'known', that is, well 
established and autliontatively settled, not doubtful or uncertain. In every 
instance the teat is whether suttioieiit notoriety attached to the fact involved 
as to make it safe and proper to assume its existence without proof la 
harmony with that view it has been said that courts must 'judicially recog¬ 
nize whatever has the requisite certainty and notoriety in every Held ot 
knowledge, in every walk of practical life.' 3. A matter to be within judi¬ 
cial cognizance must be known ‘within the limits of the jurisdiction of Hie 
court'.” 15 R.C.L. § 2, p. 1057-10. 

iwBlake v U.S„ 103 U.S. 227, 26 L.Ed. 462; Ponce v Roman Catholic 
Apostolic Church, 219 U.S. 296, 28 S.Ct 737, 52 L.Ed. 1068, Eulpit v Mat¬ 
thews, 115 III. 346, 34 N.E, 535, 22 LR.A. 55; State v Bland, 144 Mo. 534, 46 
S.W. 440; Redell v Moores, 63 Neb. 219, 88 N.W, 243, 55 L.R.A 740; Isaacs 

V Barber, 10 Wash. 124, 17 S.W. 1064, Also see In re Hamlin, 226 N.Y. 407, 
124 N.E. 4. 

iiD Blake v National City Bank, 23 Wall. (U.S.) 307, 23 L.Ed 119, Port¬ 
land V Yick, 44 Ore. 439, 75 Pac. 706. 

im Bloxham v Consumers Electric Light, etc., Co., 36 Fla. 519, 18 So. 414, 
29 LR.A. 507. 

HI Waters-Pierce Oil Co. v Deselms, 212 U.S. 159, 29 S Ct. 270, 53 L.Ed, 
453; State v Gonsumeis Power Co., 119 Minn. 225, 137 N.W. 1104; Babbage 

V Powers, 130 N.Y. 281, 29 N.E. 132, 14 LR.A, 398. Business Customs; Brown 

V Piper, 91 U.S. 37, 23 L.Ed. 200, Bettmau v Cowley, 19 Wash. 207, 53 Pac. 
53, 40 L.R.A. 315; Lewis v Montgomery Supply Co., 59 W.Va. 75, 52 S.E. 
1017. 
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and phrases of eommou use may not necessarily need to be estab¬ 
lished through the introduction of evidence. 

An excellent illuatratiou of the mauner and the extent of the 
court's resort to judicial notice will be found in State ex rel Cole¬ 
man V Kelly (71 Kan. 811, 81 Pae. 450, 70 L.E.A. 450): 

“The history and couditions of the people within the juris¬ 
diction of a court at the time of the passage of an act which it 
is called upon to construe for the purpose of determining its 
validity are famibai- to a court, and its knowledge of the same 
should aid it in assuming the proper viewpoint from which to 
discover the object of the law—particularly a law of the natiu'e 
of the one under consideration. The history of a state which 
should include the facts snrrounding the enactment of its legis¬ 
lature and the questions therein raised upon the passage of 
every law of an economic nature, as well as the doings of its 
people and the public questions which have agitated their minds, 
is known by a court. If the act under eonsidenition be one 
passed immediately before a eoiirt is called upon to construe it, 
the coui’t is as familiar with the conditions of tlie people as any 
well-informed citizen of the state It knows that m certain por¬ 
tions of the state large areas are devoted to the growing of 
wheat, while in other portions the [arming of that cereal is not 
practicable, It knows that the same is true of corn and other 
crops. It knows that certain parts of tlie state require irrigation 
to make farming profitable, while in other parts the precipita¬ 
tion is generally sufficient. It know.s that in certain counties 
large deposits of coal are found, and that iii otlicrs large fields 
of oil and gas have been dhscovorecl. It Icnows the enterprises 
of the people of the state in a business way quite as well as it 
understands the agricultural conditinus. It also Icnows tliose 
general facts concerning the public aims and interests of the 
state.in social and economic ways which all well-informed 
people know, including the questions that agitated the public 
mind at the time this cerUiin law was enacted and knows the 
history of the constitution and the reason for the adoption of 
certain provisions and the rejection of oilier.s, 

“The court cannot divest itself of the knowledge of nil these 
things in construing a statute of coustitutioiial provision, even 
if it were disposed so to do. The consideration of this kiiowl- 


nsBrown v Piper, 9l U.S. 37. 23 LEd. 200; Siiinott v Colombet, 107 Calif. 
187, 40 Pac. 329, 28 L.E.A. 594; State v 'Williite, 132 Iowa 226, 109 N W. 730; 
PenMck T Puller, 41 Mich. 153, 2 NW. 176. A dictionary may also be ad¬ 
mitted lor the court’s assistance: Nix v Hedtlen, 149 U.S. 304, 13 S.Ct 881, 
37 LEd. 745; State v Wilhite, 132 Iowa 226, 109 N.W, 730. 
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edge without proof of the facts is generally termed “ judicial 
notice”, and, for the want of a better expression, it will suffice; 
but the term meaus no more than that courts, in construiug the 
law, will bring to their aid all those facts which are known by 
all well-informed persons because they are matters of public 
concern. 

"Authority for taking into consideration the history of 
an enactment and the conditions of the people of the state at 
that particular time is abundant.” 

Consequently, the court does not commit error in refu.sing to admit 
extrinsic evidence of matters concerning which it may properly lake 
judicial notice: 

"It is only where a statute is ambiguous or uncertain in 
meaning that resort may be had to extrinsic evidence to show 
its meaniug', 59 OJ. 1037, § 615. Gases may he found where 
evidence was heard, as in the instant ease, and we know of 
objection to such procedure, as extrinsic facts may bring imme¬ 
diately to the attention of the court the conditions confi’outing 
the legislature when the statute was enacted; hut as courts are 
authorized to take judicial cognizance of such conditious, we 
do not think error can be predicated upon the refusal of the 
trial court to admit evidence, where, ia the exercise of its 
discretion, such evidence is deemed unnecessary:^ ‘Whether a 
seeming act of a legislature is or is not a law is a judicial ques¬ 
tion to be determined by the court and not a question of fact 
to be tried by a jury, even though a determination of the ques¬ 
tion may involve a finding of fact’.” Hurt v Cooper (Tex.), 
113 S.W. (2) 929, 942. 

However, where proof is required, parol evidence may, in a few 
instances, he admitted to explain the meaning of a statute,^^® al- 


110 Garland County v Hot Springs County, 68 Ark. 83, 56 S.W, 636; State 
V Hof{ (Tex. Civ. Ap ) 39 S.W. 672. Also see U.S. v Faber, Inc,, 16 Ct, Oust, 
Ap. 467. Evidence of a member of the legislature is not admissible: 
Badeau v U.S., 21 Ct. Cl. 48; Barlow v Jones (Ariz.) 294 Pac, 1106; Ex parte 
Goodrich, 160 Calif. 410, 117 Pac. 461; Stewart v Atlanta Beef Co., 93 Ga. 12, 
18 SB. 981; State v Burhe, 88 Iowa 661, 56 N,W. 180; Abematby v Pitt 
County, 169 N.C. 631, 86 S.B, 677; Combined Saw, etc., Co Y. Plournay, 88 
Va. 1029, 14 S.E 976. The same is true with evidence of third persons' 
Pagaiid v State, 13 Miss, 491; Abernathy v Pitt County, 169 N.C. 631, 86 S.E. 
577; Commonwealth Bank v Comm., 19 Pa. 144; Combined Saw, etc., Co, v. 
Plournay, 88 Va. 1029, 14 S.E, 976. 
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though some authority seems to deny its admissibility4-° But the 
true rule is laid dowu iu North Americau Creamery Co v 'Willcuts 
(38 Fed. (2) 483. 485) ■ 

“A cardinal rule of construction is that an ambiguous 
statute may he viewed in the light of the conditions and circum¬ 
stances surrounding its enactment, in order to obtain the view¬ 
point of the legislature and to understand its intention, The 
uncertainty iu section 611, arising out of the use of the word 
'stayed’ renders the testimony as to the custom which prevailed 
ill the office of collector of internal revenue material to the 
issue here, and for that reason the testimony is admitted.” 

Accordingly, evidence of the common meaning of words and phrases 
which are used in a statutory enactment seems generally to be pcr- 
mis.sihle.^-^ Experts may testify as to the meaning of technical words 
or terms wliieli pertain to their trade, profession or oceupation.^"- 
Even custom, as we have already indicated, has been admitted to 


i20Delaplane v Crenshaw & Fisher (Va.) 15 Grat 457. Also see Garland 
County V Hot Springs County, 68 Ark. 83. 56 S.W. 6S6 Of course, before 
evidence could be admissible, the statute shouM be one which requires inter¬ 
pretation. "The statute in question is ciear and unambiguous, and leaves 
nothing for interpretation The decision ol the superior court to the effect 
that it was not subject to any other eonstruotioii, and that no evidence was 
admissible to vary or explain the meaning so apparent, was correct.'’ Hath¬ 
away y Hathaway (R.I.) 153 Atl, 800, 801. To same effect: Sloan’s Jdstate, 
7 Calif. Ap. (2) 319, 46 Pac. (3) 1007, and Dean v Ball, 230 N.Y. 1, 128 N.E. 
897. As a result, extrinsic evidence may be refeired to iu order to deter¬ 
mine what a name designate.s. Washington Fire, etc,, Co. v Yates (Dela.) 115 
-4tl, 365. Parol evidence is also admissible to show the circumstances sur¬ 
rounding the laiv^s passage Mass Institute of Tech, v Boston Society, 218 
Mass. 189, 105 N.E. S74. 

hhS V Pelseutban, 16 (U.S) Cust. App, 15. Also see note 118, supra. 
But not what a witness understood the word to mean, Penn Co. v Mosher, 47 
liid. Ap. 556, 94 N.E. 1033. 

122 People V Boida, 105 Calif. 636, 38 Pac. 1110; Hockett v State, 105 Ind. 
250, 5 N.E. 178, 
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show the meauiiig of the law or of the expressions contains tliere- 

in4-^ 

Nor can there he a valid objection to allowini? the court to 
resort to dictionaries, whether they be general, legal or scientific, 
in order to determine the nieaiiing of words found in a legislative 
enactmeutd^^ So also may the court properly resort to authoritative 
political,legal and scientific writings for assistance, when 
intrinsic aids have all failed.*-® Opinions rendered by the attorney 
genera), or by the legal head of a governmental department, may 
also be considered,*-*' as may state papers and official documents.***’ 

wa North Ameiican Creamery Go. v Willcuts, 38 Fed. (2) 483; Gaylora 
Appeal, 43 Conn. 82; Drumraond v Alfred E. Norton Co,, 141 N.Y.S. 29, 156 
App. Dlv. 126, aff. 213 N.Y. 670, 107 N.E. 1076. But note Ostrander v Yolto- 
liama Specie Bank, 153 Wash. 427, 279 Pac. 585: "It is next contended that 
the court should have permitted the appellant to prove by a witness offeied 
for that purpose what the customs existing at Osaka, Japan, were as applied 
to the facts of this case. The evidence offered to prove the custom was 
rejected If it had been received, its effect would have been to, hy the 
proof of a custom, place a construction upon the law of Japan. For this 
purpose a custom cannot be proven No decision of any court of Japan con¬ 
struing the law was offered, and this being true It is the duty of the courts 
ill the jurisdiction where the trial occurs to construe the statute according 
to the rules applicable to the construction of a domestic .statute.” Also see 
Delaplane v Crenshaw & Fisher (Va.) 15 Grat 457 

124 Burke v Monroe County, 77 III. 610, Dole v New England Mut, Marine 
Ins Co., 6 Allen (Mass.) 386, Biirnam v Banks, 45 Mo. 351; State v Hueaton, 
44 Ohio St. 1, 4 N.E, 471. Also see note 118, supra 

125 Pollock V Parniei's’ Loan & Trust Co, 157 U.S. 429, 15 S.Ct 673, 39 
L.Ed, 759. 

i 2 (i Strother v Hutchinson, 4 Bing. (N.C.) S3. Also see Simpson v First 
National Bank, 94 Ore. 147, 185 Pac. 913, that comnion law precedents and 
discussions by text book writers of the rules of the law merchant are valu¬ 
able in ascertaining the meaning of the Negotiable Instruments Act. But 
note Camas Stage Coach Co. v Kozer, 104 Ore, 600, 209 Pac. 95, 25 A.L.R, 27, 
that an article published in a magazine is not authority by which the court 
can ascertain the meaning of a statute 

127 Wetmore v State, 55 Ala. 198 

12 S But note Camas Stage Co. v Kozer, 104 Ore. 500, 209 Pac, 95, 26 A.L.R, 
27. 

120 Read v Claypaole, 165 Md. 250, 166 Atl 742, Johnson v Ballou, 28 
Mich. 379, State v Brady (Tex. Civ. Ap ) 114 S.W. 895, State ex rel Sunder- 
with V Harper, 225 Mo. Ap. 254, 30 S.W. (2) 1039, State ex rel Bonsall v 
Chase, 172 Wash. 243, 19 Pac. (2) 927. 

ISO Pacific Coast S C Co v U.S. (U.S.) 33 Gt Cl. 36, U.S. v Webster, Fed. 
Case No. 16,658; Ross v Board of Supervisors. 12 Wis. 26, Feo ex rel Burr v 
Dana, 22 Calif. 11, 
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Oil the other hand, the French version of the English text of a stat¬ 
ute has been held not binding, even if admissibled®^ 

And obviously, the legislative records may be introduced in 
evidence,*®^ particularly in order to show the history of the statute 
in the legislature, and in order to ascertain the legislative intent in 
those jurisdictions where the legislative intent may be shown by 
the debates and the reports of the committees. One ease has gone 
so far a.s to permit the consideration of a copy of the minutes of tlie 
debate taken by the official stenographer of the legislature.^'’® How¬ 
ever, the law at the present time seems generally against the presen¬ 
tation of evidence by the testimony of the legislators ; at least, so 
far as it would relate to what the legislative intention was at the 

131 State V Ellis, 12 La. Ann. 390. Also see supra, § 202, for further treat¬ 
ment of foreign languages. 

132stout V Grant County, 107 Ind. 343, 8 N.E. 222 (legislative jomnals); 
State V Kelly, 71 Kan. 811, SI Pac. 450 (legislative lournals), Harrington v 
Smith, 2S Wis. 43 (legislative committee report); hut see Delaplane v Cren¬ 
shaw & Fisher (Va.) 15 Grat, 457; ‘‘as has been remarked, if the utmost lati¬ 
tude of proof was allowed, if reports and journals and parol evidence of wit¬ 
nesses and even of the members themselves, were admitted, it would he ut¬ 
terly impossible In the great majority of cases to prove what the intent of the 
legislative body actually was, and all attempts by any kind of evidence to get 
at a meaning different from that embodied in the enactment would from the 
nature of things prove utterly vain and illusory.” Also see Bank of Penn¬ 
sylvania V Common., 19 Pa. 144, that evidence of public embarrassment, the 
proclamation and message of the goTernor, the journals of the house of rep¬ 
resentatives, and the reports of committees should be wholly disregarded. 
The basis of this attitude seems to be that since the journals are not evi¬ 
dence of the meaning of a statute, the meaning of the statute must be 
ascertained from the language of the act itself and the facts connected with 
the subject on which it is to operate. Southwark Banlf v Common., 26 Pa. 
446. A similar view seems to have been taken in Sherman v Story, 30 Calif. 
253; "The result of the authorities . . . clearly is, that, at common law, 
whenever a general statute is mlsrecited or Its existence denied, the ques¬ 
tion is to be tried and determined by the court as a question of law—that is 
to say, the court is hound to take notice of it, and inform itself the best way 
it can; . . that if the enrollment of the statute is in existence, the enroll¬ 

ment Itself is the record, which is conclusive as to what the statute is, and 
cannot be impeached, destroyed or weakened by the journals of parliament 
or any less authentic or less satisfactory memorials.” To like effect, see 
Ex parte Wren, 63 Miss. 512; ‘‘The court . . , held that the enrolled act 
... is the sole exposition of its contents, and the conclusive evidence of its 
existence according to its purport, and that It is not allowable to look fur¬ 
ther to discover the history of the act or ascertain its provisions.” 

123 People ex rel Fleming v Dalton (N.Y.) 52 N.E. 1113. 
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time ilie law was passed.^^* But it would seem that the testimouy 
of a member of the legislature might he admissible to show the 
history of the act, unless objected to on the ground it was not the 
liest eyidenee. On the other hand, since custom and usage consti¬ 
tute a part of contemporaneous construction, notwithstanding that 
the court may surely take judicial notice of the habits and customs 
of the people as they pertain to the construction that they have 
placed upon a given statute, it is difficult to see any legitimate 
reason why any witness—even a member of the legislature—could 
not testify concerning such habits and customs, if only to assist the 
court in the exercise of its right to take judicial cognizance there- 
ofd^s 

§226. Some Illustrative Cases.—In Baylor’s Appea^^^ the 
question was before the jury whether a paper purporting to be the 
last will and testament of the deceased waS duly attested, in accord 
with the statute which provided: “All wills shall he in writing, suli- 
.scribed by the testator, and attested by three witnesses, all of them 
subscribing in his presence”. On the trial the appellant offered to 
prove by an attorney, the practice and usage regarding the execu¬ 
tion of wills, with respect to the witnesses thereto, signing the same 
in the presence of each other, for the purpose of shoving what the 
law was. Such testimony was rejected properly; 

‘' The construction of the statute was a matter for the court 
and not for the jury. In construing the statute the judge might, 
had he chosen to do so, have called to hi.s aid the wisdom and 
experience of eminent counsel, hnt he was not hound to do it, 
and his refusal to do so is not erroneous. ’ ’ 

North Carolina & St. Louis R R. Co. v Cai-roll County,is an inter¬ 
esting case which perhaps goes farther than many courts would. It 
was concerned with a contest which resolved itself into a contro¬ 
versy as to the meaning of the word “levee” in a tax statute. Proof 
was offered by the defendant to show that the word meant an 

131 Barloiv v Jones, 37 Ariz. 396, 294 Pac. 1106 Also see Badeau v U.S, 
21 Ct, Cl. 4S; Delaplane v Crenshaw & Fisher (Va.) 15 Grat. 457 But see 
Moyer v Gross (Pa.) 2 Pen & W- 171, where the opinion of the Judge, who 
was a memher of the legislature when the statute was enacted, was con¬ 
sidered. 

13B See § 148, supra, for the essentials of judicial knowledge. 

138 43 Conn. 82. 

137 12 Tenn. Ap. 380. 
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einltankiiient to elevate a I'oad above overflow. This evidence was 
(jb.iected to and the objeetioii overruled, and the court held the word 
to mean a road fill or einhankment. The complainant, on the other 
hand, insisted that the word meant an einhankment to restrain water, 
to prevent overflow, and a .space adjacent to a navigable river where 
vessels may land, and that neither of the.se pnrpo.ses was po,ssiI)le in 
practice as there wa.s no .such project in the county. Law books, 
dictionarie.s, and encyclopedia,s were cited to support the meaning 
thus a.sserted. On appeal the court stated : 

'“A.s to the proof introduced to show this meaning con¬ 
tended fur, eoiiiplainant.s imsist it is incompetent . and can¬ 
not he proved by parol. . . The reply to this is; the rule is 
beyond question; the action of the . . . legislature cannot be 
.shown by parol testimony, Imt wliere a word i.s used by . . . 
(the) general as.senibly which is amliiguous, the meaning can 
he .shown, and that this is e,specially true where the word has 
meanings which if attached would make the . , statute void 
nonsense, and ha.s another meaning which would carry with it 
practical sense, utility and validity, that it is competent to show 
liy parol te.stiniony that the word was used in this latter .sense." 

A case, liowever, which tends to re.striet the coimt .solely to the 
language of the .statute when a question arises as to the legislative 
intent, and which sets forth what would seem the best argument for 
eoiifining the court to the language of the .statute alone, was decided 
a good many year.s ago.'** In that ca,se, after having introduced 
eertniii report.s of committees of the house of delegates made before 
the act ill que.stimi was pa.ssed, the defendant introduced a witness, 
who .stated that he was a uiemher of the general a.ssembly when 
the act was passed, and that he had been a member for several years 
previoms to that session; and then proposed to prove, by such witness 
that the meuibers of the assenilily who had passed the act were well 
informed at the time, of the usage urged now by the defendant in 
ex])laiiatioii uf the law Flaintiff’s olijection to this evidence was 
.sustained, and the lower court affirmed on review; 

"The complaint of the exclusion of the testimony of the 
witness .. . admits I think of several au,swers. In the fir,st place 
tile is.sue wa.s one of fact before the jury and it certainly could 
not lie materia] for their purposes that they .should be informed 
as to the state of knowledge of the legislature or of members 
in respect of the existence of the cii.stom of the in,speetor,s to 

131'Delaplane v Crenshaw & Fisher (Va.) 15 Grat 457 (1860). 
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take the draft flour, at the time the inspection law ivas passed. 
The oliject, it is claimed, was to aid in the construction of the 
act, and if admissible at all, it was not as evidence to go to the 
,iiiry, but as matter for the enlightemiient of the court. . . . But, 
thirdly, I go further and maintain that the evidence wa.s illegal 
in itself and admissible even for the consideration of the court. 
Witliout attempting' to define the limits witliin which a court in 
coiLstniing a statute may properly look to extrinsic matter.s for 
the pui’po.se of ascertaining the intention of the legislature, I 
cannot he.sitate to .say that to call witnesae.s to the stand for 
the purpose of proving that facts were known to the legislature 
or members thereof which may he supposed to indicate their 
intention in passing law, must he inadmissible. . . . Where wit¬ 
nesses are called to prove knowledge on the part of members of 
particular facts, they can perhaps only speak from the recollec¬ 
tions of conversations with them, and tlins in thc_ grave matter 
of expomidiiig a statute, a species of evidence is resorted to 
which upon an issue of fact is regardeil as not entitled to inncli 
consideration because so liable to be misniiderstood or per¬ 
verted. Tbe evils that might result from .such a mode of inter¬ 
preting a statute may bo curiously illustrated tlms. in sev¬ 
eral cases ill different circuits involving tbe construction of 
the same act different members might he called as witnesses 
who.se recollections might differ iiiaterinlly as to the facts sup¬ 
posed to be known to the legislative body, and if the construc¬ 
tion is made to depend upon their testimony, it would be dif¬ 
ferent ill different cases, and yet each case might be right upon 
its record and contradictory judgments upon the same statute 
would have to be affirmed. I think the tendency of the mod¬ 
ern cleeisions is to the rule that the meaning and intent of the 
lawmaker is to be sought for in the statute itself.” 

Bndeau v United States illmstrates a similar view In this 
case, the following interrogatories were asked the witness: 

“Fifth direct Interrogatory. Please state whether or not 
yon were a member of the House of Representatives of the 
United States during the session of Congress of the years 1867 
and 1868, and particularly in the month of March, 1868, 

“Sixth direct Interroptory • Please slate whether yon had 
any connection with the introduction and passage by the said 
House of Representatives of the second section of the act enti¬ 
tled “All act making appropriations for the consular and diplo- 
nititic expenses of the Ooveniiiieiit for the year ending’ 30th of 

1S9 21 Ct Ctl, 48 To like effect, see People v Chicago Rys. Co (III.) 110 
NB. 386. 
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June, 1869, and for other pui'poses”, approved March 30, 1868; 
and if so, state what, 

"Seventh direct Interrogatory; If you have personal knowl¬ 
edge of the object or intention of the enactment of the said 
section of the sa:d act, please state the same fully.” 

In sustaining the objection interposed to these questions, the court 
said: 


"In expoimding this law the judgment of the coui’t cannot 
in any degree be influenced by the eonstrnction placed upon it 
by individual members of Congress in the debate which took 
place on its passage, nor by the motives or reasons assigned by 
them for supporting or opposing amendments that were offered, 
The law as it passed is the will of the majority of both Houses 
and the only mode in which that will is spoken is the act itself, 
and we must gather their intention from the language they 
used, comparing it when any ambiguity exists with the laws 
upon the same subject, and looking, if necessary to the public 
history of the times in which it was passed. ...” 

"If the opinions of members publicly expressed at the very 
time when the act is under discussion, and when opportunity is 
given to other members to controvert them, cannot be referred 
to for the purpose of explaining its interpretation, how much 
more objectionable would it be to admit the private opinions of 
individuals to be subsequently given in evidence for that pirr- 
pose.” 


"How Mr. Wasliburiie could possibly have ‘personal knowl¬ 
edge of the object or intention of the enactment' by both Houses 
of Coiigre.ss is not easy to comprehend. At most he could have 
only personal knowledge of his own object and intention, and 
that would not go far toward showing the object and intention 
of each, or of a majority of the several hundred members of the 
House of Eepresentatives and of the members of the Senate 
in pas,sing the act, and of the President in approving it, each 
one of whom must be understood to have that object and that 
intention which the language, construed by the light of sur¬ 
rounding circumstances and the public history of the times, 
indicates, ’' 


If an individual member of the legislature which enacted the 
statute subject to construction cannot testify concerning the legis¬ 
lative object or purpose, then clearly a person who was not a member 
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cannot so testify. This view was taken by the eoiirt in Manning 
Y Atlantic & Y. Railway Company 

"It is elementary learning that neither the purpose nor the 
opinions of those who are not members of a legislative body can 
be regarded as an appropriate source of information from which 
to discover the meaning of a legislative act." 

Nevertheless, as we have already indicated,this statement is not 
without limitation. 

Ill conclusion, the general rule concerning those extrinsic mat¬ 
ters to v/liich the court may properly resort for assistance, seems 
aptly and concisely stated in a relatively recent case; 

"But while it is the province of the courts and not tlie 
legislature, to interpret the law, the courts are not shut off 
from a,iiy available discussion or sources available to the legis¬ 
lature ill order to ascertain the legislative intent." 

iwigs N.C. 648, 125 S.E. 555, 561. Also see Tellevast v Kaminski, 116 
S.C. 225, 143 S.E. 796. And note American Trust Co. v California-Western 
States Life Ins. Co. (Calif.) 76 Pac. (2) 201: "Tlie point Is used by the de¬ 
fendant to introduce a comment on the statements made by the author of 
the statute. As nothing we have said or intend to say, is based on that 
author’s statement we will not pause to consider such comment. Nor will 
we pause to discuss the statements of legislative counsel. Counsel have 
not shown that either class of such statements comes within the rule wliicli 
permits courts to examine the reports, published by authority of law, of 
leglslatiye bodies.” L.c. 206. 

Ill See supra, § 213, notes 121 and 122. 

Ill West et al r Sun Cab Co. (Md.) 154 Atl. 100. 
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§ 227. In General.—Just as tlie different words, lihrases and 
provisions of a statute should not be isolated and piveii au abstract 
meaning,1 so the statute itself lu its entirety sliould not lie inter¬ 
preted solely by reference to its own terms, liut rather l)y reference 
to the other laws of the state, ^ and particularly to I hose pertaining 
to the same .subject,^ Every statute should lie regarded a,s a part of 
the whole body or system of lfiw.'‘ Cousequeully, in comstruing a 

1 See §§ 194 and 204, supra 

2 Farrington v Comm'r. Internal Revenue, 30 Fed. (2) 105, 67 A.L.R, 
535; Griswold v Griswold, 23 Colo. Ap. 365, 129 Pac. 560, McDougald V 
Dougherly, 14 Ga, 674; Humpries v Davis, 100 Ind. 27-1,.Phoenix Third Nat 
Bank V Martin, 129 Ky. 579, 293 S.W. 1064, Blades v Szatai, 151 Md. 644, 
135 Atl 241, 50 A.LE, 232; Brooks v Fitchburg, etc,, II Co., 200 Mass. 8, 
86 N.E 289, State ex rel v Schuster, 285 Mo. 399, 227 S.W. 60; Chappell v 
Lancaster County, 84 Neb. 301. 120 NW- 1116, Ex parte Sitloa, 101 N.J. Eq, 
540,138 Atl. 369; Moss v Taylor (Utah) 273 Pac. 515; State v Ross, 62 W.Va. 
T, 57 S E 2S4. "At first reading this statute may appear plain enough. But 
it must be studied, because practically it must be applied in connection witli 
othei statutes of tins state. All criminal laws are neocsaarlly enacted to 
remedy some evil existing or anticipated.” Common, v Barney, 115 Ky. 475, 
n S.W. 181. 

3 Common, v Martin, 17 Mass. 359. Even those winch are unconstitu¬ 
tional. Baird v Hutchinson. 179 III, 435, 53 N.E. 567. 

4Palmer v Inhabitants of Summer (Me.) 177 Atl, 711; Haggett v 
Hurley, 91 Me. 542, 40 Atl, 561, 41 L.E.A. 362. 
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statute, the constitution,“ the common law,® and other statutes," 
particularly those in pari matcri^ and those expressly referred to,® 
should be examined, in the effort to aseertaiu the intention of the 
legislature. Then, too, the legislature is presumed to hare known 
the condition of the law in existence whenever a given statute was 
enacted.^® As a result, even judicial deeisioms must he taken into 
consideration.^^ Moreover, there is also a presumption that the legis¬ 
lature did not intend to overthrow legal principles which have been 
in existence for a long period of time,^- in the absence of a contrary 
intent clearly expre.ssed in the statute In other words, any statute 
which reqiilre.s coiistruetioii should he construed to he in harmony 
with existing law, This is a ha.sic principle of eoiistriictiou. 

It IS also interesting to note, iii connection with this chapter, 
the historical method of interpretation. Apparently, this metliocl is 
pre-eminently concerned with pre-existing law. According to Dean 
Poiuid, "code provisions are assumed to he iu the main declaratory 
of the law as it previously existed; the code i.s regarded as a con¬ 
tinuation and development of pre-existing law ... all exposition of 

swines V Ganison, 19Q Calif. 650, 214 Pac 56, 26 A.L.R. 1302; State v 
Johnson, 71 Fla. 363, 72 So, 477; Lehigh Portland Cement Co. v McLean, 
149 III. Ap. 360, alt. 245 Ill. 326, 92 N.E. 248; Common, v International Har¬ 
vester Co., 131 Ky, 551, 115 S.W. 703, State v Reusswig, 110 Minn. 473, 126 
NW. 279; Hannibal Trust Co. v Elzea, 315 Mo. 485, 286 S.W, 371; St George 
V Hardie, 147 N.C. 88, 60 S.E 920; Overton v State, 7 Okla. Cr. 203, 114 Pac. 
1132, 123 Pac 176; Webb ? Ritter, 60 W.Va. 193, 54 S.E 484. If a state law is 
subject to construction, the federal constitution should also be considered. 
Common, v Gagne, 153 Mass. 206, 26 NE. 449, 19 LRA. 442, Standard Oil 
Co. V State, 117 Tenn. 618, 100 S.W 705. 

B See § 228, infra. 

T Chicago, etc., R. Co. v Doyle, 258 III. 624, 102 NE 260; St. Louis v 
Howard, 119 Mo. 41, 24 S W 770. Even federal acts must be consideied, 
although the statute to be interpreted is a state statute. In re Standard Oil 
Co. V State, 117 Tenn. 618, 100 S.W. 705. 

s See § 231, infra 

■'I See § 229, note 37, infra 

mill le McKen.sie, 142 Fed. 383. Ensley v State, 172 Ind. 198, 88 N.E. 
f)2, Buzz V Muncey Cartage Co., 248 Mich. G4, 226 N.W 836; Little v Bowers, 
48 N.J.L. 370, 5 Atl. 178; State v Southern E. Go, 145 N.C. 495, 59 S.E 570. 

11 In re Moffitt, 153 Calif. 353, 95 Pac. 653 

mst. Louis V Delk, 158 Fed, 931; In re Garcelon, 104 Calif. 570, 3S Pac. 
414, 32 L.R.A. 595, Haggett v Hurley, 91 Me. 542, 40 Atl. 561, 41 LR.A. 362. 

iSBaiber v Barber, 151 N.Y.S 1064, 89 Misc. 519. Also see cases under 
note 12, supra. 
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the code .‘ind of any provision thereof must begin by an elaborate 
inquiry into the pre-existing Lw and the history and development 
of the competing juristic theories among which the framers of the 
code had to choose And, of course, the court must utilize this 
method of interpretation to some extent when it is called upon to 
construe amended, re-enacted, and adopted acts, or any other enact¬ 
ment whose construction depends upon pre-existing law. 

§ 228. The Common Law.^'^—^If a statute is ambiguous or its 
meaning uncertain, it should lie construed in eoiiuection with the 
eouunon law in force when the statute was enacted.'^*’ This is the 
rule whether the statute is simply declaratory of the common law,^' 


14 Pound, Enforcement of Law (1908) 20 Green Bag, 401, "Sometimes 
lustorical interpretation is used as an aid of grammatical and of logical 
interpretation. Historical interpretation generally may serve to give a reli¬ 
able picture o£ tbe causes and oilcmnstances surrounding new legislation, 
but, standing alone, it cannot control the Utera legis. Legislation may arise 
trom an existing need, but it may also attempt to anticipate a future need," 
Kocourek, An Introduction to the Science of Law, § 41, p. 200. 

15 The common law of England, in so far as it is applicable to oonditioiis 
here. Van Ness v Pacard, 2 Pet. (U.S.) 137, 7 L.Ed. 374, Cooper v Seaverns, 
SI Kan, 267, 105 Pac. 509; Reno Smelting, etc.. Works v Stevenson, 20 Nev. 
269, 21 Pac. 317, 4 L.RA 60, except aa it lias been repealed or modified, is 
a part of the legal system of this country. Van Ness v Pacard, supra; Mar¬ 
burg V Cole, 49 Md. 402; State v Mays, 57 Wash, 540, 107 Pac. 363. This law 
was a part of the legal systems of the thirteen original states. But in those 
states which constituted the territory of the Louisiana Purchase, the com¬ 
mon law became a part of their jurisprudence by adoption. Such an adop¬ 
tion has also taken place in other states, sometimes by statute, and some¬ 
times by constitutional provisions. Also see § 365, inlra. 

WU..S. V Sischo, 262 Fed. 1001, rev. on other grounds, 262 U.S. 166, 43 
S.Ct, 511, 67 L.Ed. 925, State v Donovan, 28 Dela. 40, 90 Atl, 220; National 
Fire Ins. Co. v Goggin, 267 Mass. 430, 166 N.E, 758; State v Wolfer, 318 
Mo, 1068, 2 S.W. (2) 589; Wateis v Gerard, 189 N.Y. 302, 82 N.E. 143, 
Keister’s Adm, v Keister’s Executors, 123 Va. 157, 96 S E. 315, 1 A.L.R. 439. 
Also note .State ex rel Morris v Sullivan, 81 Ohio St 79, 90 N.E. 146, and 
State V Central Vennont R. Co., 81 Vt. 459, 71 Atl. 193. 

1"Cumberland Tel. etc,, Co. v Kelly, 160 Fed. 316; Miles v State, 189 
Ind. 691, 129 N.E, 10; U.S. Building &, Loan Aas'n v Burns, 51 Nev. 402, 4 
Pac. (2) 703; People v Miller, 202 N.Y. 618, 96 NE, 1125; Hallen v Martin, 
40 S.D. 343, 167 N.W. 314. And see Campbell v Fourth Nat, Bank, 137 Ky. 
555, 126 S.W. 114, where imiform state laws were held declaratory ot the 
common law 
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or whether it abrogates, modifies or alters it in any wayd® And there 
is a presumption that the law-makers did not intend to abrogate nr 
alter it in any manner,although where the intention to alter or 
repeal is clearly expressed, it must he given effect by the eoiirts.“° 
Even where this intention appears, there is a further presumption 
that the law-makers did not intend to alter the common law beyond 
the scope clearly expressed,or fairly implied.'^ In fact, it may lie 
set down, as a general rule, that a statute in derogation of the 
common law shall he strictly eonslrued,^^ although m some states 
this rule has been changed by statute Other states will apply the 

IS St Louis, etc. R. Co. v Dellc, 158 Fed. 931; Pen-y v Strawbnclge, 209 
Mo. 621, 108 S.W. 641; Riggs v Palmer, 115 N.Y. 302, 82 N.E. 143, Reeves v 
Russell, 28 N.D. 265, 148 N.W. 654; Standard Oil Co. v State, 117 Tenn. 618, 
100 S.W. 705. Also see Common, v Hays (Mass.) 14 Gray 62, 

ID Lutz V State (Md.) 172 Atl. 354; Blandfield v Blandfield, 117 Mich. 
SO, 75 N.W. 287, Perry v Strawbridge. 209 Mo. 621, 108 S.W 641; Tinsman 

V Belvidere Dela, R. Co, 26 N.J.L. 148; Woollcott v Shubert, 217 N.Y. 212, 
111 N.E. 829; State v Sullivan, 81 Ohio St 79, 90 N.E. 146; State v Hildreth, 
82 Vt. 382, 74 Atl, 71. 

20 U.S V Matthews, 173 U.S. 381, 19 S.Ct. 413, 43 L.Ed. 738 Also see 
Barrentine v State (Ark.) 108 S.W. (2) 784 

21 Blandfield v Blandfield, 117 Mich, 80, 75 N.W. 287, 40 LRA, 757; 
Reeves v Russell, 28 N.D. 265,148 N.W. 654 Note also, Shaw v North Penn. 
R. Co., 101 U.S. 557, 25 L.Ed. 892; Kidd ? Bates, 120 Ala. 79, 23 So 735; 
State T Grymes, 65 W.Va. 451, 64 S.E. 728, Rosin v Lidgerwood Mfg Co., 86 
N.Y.S. 49, 89 Ap. Div. 245; Irwin y Rogers, 91 Wash. 284, 157 Pac. 690. Tins 
rule was applied in State y Mitchell, 202 N.C. 439, 163 S B. 581, where a stat¬ 
ute relating to the grand jury's territorial jurisdiction was held not to modify 
the common law beyond cases of doubt regarding the county wherein the 
offense occurred. 

22 Schwartz v Inspection Gold Miunig Co, 15 Fed. Supp 1030; Hazzard 

V Alexander (Dela.) 178 Atl. 873 

23 Thompson v Thompson, 218 U.S. 611, 31 S.Ct 111, 54 L.Ed. 1180; 
Arms v Ayer, 192 III. 601, 61 N.E. 851, 58 L.R A. 277; State v Pence, 173 Ind. 
99, 89 NE. 488, Miller v Detroit, 156 Mich. 630, 121 N.W. 490; Asbury v 
Albemarle, 162 N.C. 247, 78 S E. 146; Kellar v James, 63 W.Va. 139, 59 S.E. 
939, Pearson v Greenfield School Disl., 144 WIs. 620, 129 N.W. 940, Psota 
v Long Island R Co.. 246 N.Y. 388, 159 N.E 180, 02 A.LR 1163, Devers v 
Scranton, 308 Pa. 13, 161 Atl. 540. 85 A.LR. 692; Strother v Lynchburg Trust, 
etc. Bank, 155 Va. 826, 156 S.E. 426, 73 A.LR, 166, Also see § 248, infra 

34In re Crutcher, 61 Calif. Ap. 481, 215 Pac. 101, Sutton y Sutton, 87 Ky. 
216, S SW. 337; State v Howatt, 109 Kan. 376, 198 Pac. 686, 25 A.LR 1210; 
Hayden v Hayden, 107 Neb. 806, 186 N.W 972, 25 A.LR 305; Darby y 
Heagei’ty, 2 Idaho (I-Iasb) 282, 13 Pac. 85; In re Garr's Estate, 31 Utah 57, 
so Pac. 757; Berry v Powell, 47 Tex. Civ. Ap 599, 105 S.W. 345. But see 
Bostac V Workman (Mo.) 31 S.W- (2) 218. 
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rule only ivlien certain types of statutes are involved.-" In accord 
with the general rule, however, statirtes pertaining- to statutes iii 
derogation of the comnif)n law apply to statutes of all hinds But 
even ill these jiirisdietioiis. there is an apparent and coiiiiiiendahle 
tendency to he more coneerned rvitli ascertaining and giving effect 
to the legislative intent than toward the preservation of the common 
law,-'^ After all, donht has been expressed whether common law 
riih\s play any great part in the enactment of legislation,®' although 
for the sake of a harnioiiions .system of law, they cannot be utterly 
ignored, for the coimnon law does make up a large portion of our 
system of jurisprudence. Their proper place would seem best indi¬ 
cated by the .statutory rule that statutes iii derogation of the com¬ 
mon law, like any other enactment, .should he construed witli a view 
to effect their ohject.s and to promote jnstiee.®" 

The inquiry naturally arise.s at this point ivhy should resort to 
the emunimi law he required or permissihle'’ The following quota¬ 
tion from Dean Pound reveals the answer ; 


"And so we have in every developed body of law two ele- 
meiifs, in the legal system, an imperative element, resting upon 
the authority of the State, and a traditional element resting 
upon the experience of the past in the ad,indication of coiitro- 
versie.s We think eommoiily of this imperative element as the 
mod era element. But there is a progression from each of the,se 
to the other. In time the imperatively enacted rule lieeomes a 
part of the legal tradition A gloss of interpretation grows up 
around it, and it is swallowed by the common law. For example, 


-1 Those of a penal nature or in derogation of common law rights ai e 
atiictly construed. Henley v Myers, 76 Kan. 723. 93 Pac. 168; Deere v Chap- 
inaii, 25 III. GIO; Oklahoma City v Dist. Court, 168 Okla. 236, 32 Pac, f2) 
318, 33 A L R. 189 Also see Barth v Fidelity, etc., Trust Co, 188 Ky, 788, 
221 S.W. 351, 


-liShaw y Railroad Co., 101 U.S. 557, 25 L.Ed, 892; Davis v Abstract Co., 
121 III. Ap. 121; State v Dalton & Fay, 13-1 Mo. Ap 517, 114 S.W. 1132; State 
V Cooper, 120 Tenn. 549, 113 S W. 1048, Noifolk & W Ry Co. v Virginian 
R. Co., 110 Va. 631. 66 S.E S63. 


Most criticism ot the rule seems to be based on the idea that it con¬ 
tinues to live chiefly because of our vevereuce for the comnioii law. Sedg- 
vick, Stat. Constr. (3nd Ed ) 273. Also see infra, § 24S, note 102, 

Civ. Code of Calif., § 4. And note Caspar v Lewm, 82 Kan. 60-i, 109 
Pac. 657, Gibson v Jenny, 15 Mass. 205 Also see People ex rel Krause v 
Haliison, 191 III, 257, 61 N.E 99, Western Lumber Co. v City of Golden, 23 
Colo. Ap i61, 130 Pac. 1027; Greenbush Cemeteiy A,sa'u v Van Natta, 49 
Ind. Ad. 192, 94 N.E. 899. 
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the old English legislation prior to the Revolution is a part of 
the eomnion law of this country, as for exaiujile, the statute of 
limitations and the statute of frauds In like iiianiier in our 
Western States, the homestead statutes have become practically 
through their construction and interpretation a part of the 
common law. On the other hand, as the traditional element is 
developed by juristic science, presently it comes to be declared 
and formulated authoritatively, as for example, in our nego¬ 
tiable iiistriimeiits law or sales act or the new uniform partner¬ 
ship act, which simply codify what has lieeii worked out through 
.-judicial experience. We have then in oiir law these two ele¬ 
ments On the one hand, the traditional element resting orig¬ 
inally in the customary modes of decisions of causes, hnt pres¬ 
ently developed hy judicial experience and hy juristic science, 
until it becomes a scientific body of principles resting, as men 
lielieve, upon i'ea.sou, and having the basis of its authority in 
conformity to ideals of right and justice, and, on the other 
hand, the imperative element, which avowedly rests simply upon 
the authority of the State. ’ ’ 

A similar view is taken by the English aiitliority, Divarris: 

“In our, as in every system of .iiirisprudeiice, the statute 
law forms but a part of the law of the system; and, it may be 
safely asserted, that no system of jurisprudence ivould he per¬ 
fect, that .should be confined to legislative enactments. It is 
not within the power of the Inmuiii mind, or in any combination 
of minds, to foresee and provide rules beforehand, to regulate 
the conduct of men in every change and variety of circiim- 
stanees and conditions, so that when individuals neglect, or 
violate rules thus prescribed, the departure from right, finds 
its exact description, and finds a recognized rule to he applied 
to it, which shall restore the legal relations of the parties 

“Therefore, it follows that the laws of every coniraniiity 
consists of two elements. First, those rules of conduct which 
are iiitrodncerl by the law making jiower iii an express and posi¬ 
tive form, wdiicli control the particular eases and circumstances 
to which they relate or de,scribe, and which are called statutes, 
made hy legislation, and second, those precepts of natural right 
which are not superseded by statute law, and wliieh, therefore, 
remain in full force as to all other cii'cum.stances and cases, and 
which forever continue in force as the measure of justice until 
LSiipcrseded or changed hy legislation; and while in force, con¬ 
trolled by the rudiments of legal science and the profoinide.st of 
liimian lyiscloiu and experience, remain at all times the highe.st 
security and protection of the citizen.” Dwarri.s on Stat. (Pot¬ 
ter), p. 38. 

2SaPouiicl, Making Laiv and Finding Law (1916) S2 Cent. LJ. 351, 353. 
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Obviously, therefore, in the light of these facts, for they are 
facts, it is clearly impossible for the courts to ascertain tire meaning 
of any statute without reference to the common law, whose rules 
control our conduct in the absence of legislation, and upon which 
much of our legislation stands. The importance is tremendously 
magnified if we accord the tenn ''common law” its widest and most 
comprehensive meaning, as it should be where the interpretation of 
a statute is concerned. Again, Dwarris (p. 296-298) makes the fol¬ 
lowing apt observation; 

“But it is not in the power of human intelligence whether 
corahined in legislative bodies, or otherwise, to foresee and pro¬ 
vide beforehand, for every combination of facts, or circum¬ 
stances, which may occm’ in the infinite variety of human 
affairs. No human code; no body of legislators ever undertook 
to do this. No Inunan wisdom could have accomplished such a 
task, if it had been undertaken. The lawmaker however desirous 
he may he to make his code complete, can only foresee and pro¬ 
vide for classes of eases; and in doing this, he must rather be 
guided by the experiences of the past, than by any faculty of 
discerning the future. 

“There i.s accordingly, a large class of oases which are inevi¬ 
tably left unprovided for by every system of human legisla¬ 
tion; and it becomes an interesting inquiry to determine how 
much ha.s been actually settled by legislation, and the rules by 
which this fact is determined, and what are the rules of conduct, 
and what the measure of justice that applies to cases not in¬ 
cluded in the general provisions of legislation. The only answer 
that can he given to this latter hiquiry is, that they are to be 
determined in each state or government, by what is called its 
jurisprudence, which is the administration of all the laws of 
the state including legislation. But jurisprudence, which con¬ 
sists in giving interpretation to, and in making application of 
statutes to particular cases, includes also the application of 
those precepts of natural right which have not been superseded 
by express legislation, and which therefore remain in full force 
as to all other cireumstanees and cases. 

“These precepts or principles of natural right, which are 
thus left unaffected by positive legislation, are those funda¬ 
mental principles which are necessarily presupposed by every 
code, and .by every act of legislation, general or special, while 
they are also rules to control legislation in the .spirit of laws, 
determine when properly applied, what legal rights and duties 
have been violated, and what ought to be done, in order that 
those whose legal relations are disturbed, may be placed, as near 
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as may be, in the same situation in which they would iiare stood 
if the rules of right had been observed. This, equally with legis¬ 
lation, IS a mea.sure of justice. This is also jurisprudence. If a 
ease is left wholly unprovided for by legislation or positive law, 
it is governed solely by the natural law, if in part only, then 
partly by the natural, and partly by the positive law. The nat¬ 
ural law thus becomes the complement of positive legislation, 
and supplies its deficiencies, in reference to all cases which are 
either wholly, or in part ouljq regulated by its provisions. 

“Prineiples of jurisprudence, as above described, lieconie 
developed in two ways or forms. The first occurs vdien the ques¬ 
tion arises in the mind of an individual as to what the law 
requires him to do in a particular case When this happens, the 
party eitlier determines for himself what he ought to do, or he 
applies for information to some other person, who makes it a 
business, or profes.sion, to consider and advise in such matters. 
The prineiples which are thus cleveloped, gTadually as.siime the 
character of usages, and become a part of the emstomary law. 
The second form in which jurisprudence technically so called i.s 
developed, occurs ni the administration' of justice. The ca.ses 
which are decided in this way, become precedents or authorities 
for similar and analogous eases .subsequently ooeurrnig. 

"Legislation being the establi.sliment, beforehand, of those 
general principles by which civil conduct is to be regulated; and 
jurisprudence, consisting of those principles which are devel¬ 
oped in the application of the former to particular cases, it 
follows, that the latter will he more or less extensive, according 
as the former is more or less general or particular, jnrisprn- 
denee being the most extensive when the law is mo.st general, 
and lenist extensive when the laiv goes furtherc.st into details 
and particulars. When this is the ease, it so far occupies the 
place which would otherwise be filled with juris])riideiiec. 
Jurisprudence, on the other hand, supplying all that legi.slatioii 
leaves unprovided for in the administration of .'justice, and 
developing principles which .serve as rules of conduct lor ca.se.s 
sulisequeutly arising, so far stands in the place, and perforin.s 
the functions of legislation.” 

It is clearly apparent that our concepts of proper conduct and 
our standards of what is right and what is wrong, determine the 
nature and the scope of the applicability of every statutory enact¬ 
ment, After all, these concepts and standards formulate the "com¬ 
mon br,v” ill its widest meaning. From them, .springs our ideas of 
natural right. Without interpreting all legislation in the light of 
these ideas, mo,st statutes would be woefully inadequate, Tt would 
be impossible to decide on an equitable basis many human coutio- 


versies. 
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Of coiH-se, with this situation iii mind, and if we will I’eineTiiber 

that 

'‘Ill reality, the law decides equally iii regard to all; it con¬ 
siders men in the aggregate ; never as individuals; it must not 
meddle with individual acts, nor with disputes that divide citi¬ 
zens. If it were otherwise, it would daily he necessary to make 
new laws; their number would destroy their influence, and 
interfere with their olrservauce. The lawyer would be without 
functions, and the legislator, involved in details, would soon be 
nothing more than the lawyer. Private interests would besiege 
legislative power; they would jiice.ssant]y turn it aside from the 
general interest of society. 

“There is a science for legislators, a.s there is one for magis¬ 
trates, and the one does not resemble the other The science of 
the legislator, consists in finding in each case the principles 
nio.st favorable for the common welfare; the science of the mag¬ 
istrate, is to put these principles in action,-—to ramify them,— 
to extend them by a wise and thoughtful application to private 
assumptions; to study the spirit of the law when the letter 
destroys, and not to expose liimself to the risk of being by turns 
.slave and reliel; and to disoliey in the spirit of servitude,”— 

Disconrs Prcliminaiye (I\i Pyemier Project de Code Civil, p. 27, 
there is nothing inconsistent with the proper sphere of the judiciary 
under our theory of the separation of powers. Legislatures can only 
provide rules of general applicability. Where the legislative power 
ends, there the judicial power begins, so far as the interpretation of 
statutes i.s concerned, even though the power thus exercised by the 
courts is legislative in its nature. 

§ 229, Statutes, Generally,—^Wlieii it is ]ieces.sary to resort to 
the process of construction, the court may properly refer to certain 
other statutes in its effort to determine the iiieaiiing of the language 
used by the legislature, especially where such statutes are pre-exist¬ 
ing or contemporaneous',-^ While thus rule is particularly applicable 
to statutes in pari materia,^* the court is not limited to statutes of 

29 Hamilton v Hathljone, 175 U.S. 11-1. 11 L.Ed. 219, 20 S Ct. 156, City of 
Ne^v Bntain v Kolbourne, 109 Conn. 422, 147 Atl. 124; McKinney v McClure, 
i.06 Iowa 2S5, 220 N,W. 354. ‘'Moi’eover, the whole body of previous and con¬ 
temporaneous legislation should be considered in interpreting any statute, 
The legislative department is supposed to have a consistent design and pol¬ 
icy, and to intend nothing inconsistent or incongruous.” Cummings v 
Ererett, 82 Me. 260, 19 Atl. 456. And it is also proper to consult a statute 
which is unconshtntional Baird v Hutchinson, 179 III. 435 53 NE 567 

30 See § 231, infra. 
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lhat eliaraeter. Certain statutes wliicli are not strictly in pari materia 
may also be given consideration,®* such as statutes on cognate sub¬ 
jects,®® since they are witliin the reason of tlie rule whieh allows 
reference to statutes in pari materia.®® But where the several stat¬ 
utes deal with entirely different subjects, they can have no possible 
bearing on the construction of each other.®* Similarly, the original 
enactment may I)C referred to, where the statute to be construed is 
the result of adoption, re-euaetment, revision,®® or amendment.®® So, 
too, may an enactment referred to in the statute under consideration 
be consulted,®* since by reference it becomes a part of the referring 
statute. 


§ 230. Special and General Statutes.—It is not uncommon to 
find one statute treating a subject in general terms and another 
treating only a part of the same subject matter in a more minute 
manner. Where this situation exists, the two .statutes should he 


31 Note People v Day, 321 III. 552, 152 N.B 495; People ex rel Nicholson 

V Board of Tnistee.s, 281 III. Ap. 394, and Clark v Murray, 111 Kan. 5SS, 41 
Pac (2) 1042 

3a Stockyards Loan Co v Nichols, 243 Fed. 511; Chicago, etc., R. Co. v 
Doyle. 258 III. 624, 102 N.E 260, People v Day, 321 III. 552, 152 N.E 495; 
St. Louis V Howard, 119 Mo. 41, 24 S.W. 770; Smith v People, 47 N.Y. 330; 
Bowe V Richmond, 109 Va. 254, 64 SE 51 

33 Ibid. Also .see § 232, inli-a, 

34 Huff V Udey, 173 Ark. 464, 292 S.W. 693. 

an Doyle v Wisconsin, 94 U.S. 50, 24 L.Ed 64; Merchants National Bank 

V U.S., 214 U.S. 33, 29 S Ct 593, 53 L.Ed. 900, Slate v Lesis, 142 N.C. 626, 55 
S E, 600; Sharp v Cincinnati, etc., R Co, 133 Tenn. 1, 179 SW. 375 

30 McGuire v Chicago, etc., R Co, 131 Iowa 340, 48 N.W. 9S. It will also 
he presumed that the legislature had the original statute in iniiid when the 
amendatory act was enacted American Woodenware Mfg. Co v Schlorling, 
96 Ohio St 305. 417 N.E 366. An amendment, however, not included when 
the bill is finally passed cannot be considered. Lane v Kolb, 92 Ala. 636, 
9 So S73. 

3T Interstate Consol. St. Ry. Co v Mass , 207 U.S. 79, 28 S.Ct. 26, 52 L.Ed 
111, In re Heath, 144 U,S. 92, 12 S Ct 615, 36 LEd. 358. Also see §231, 
infra, for application to adopted statutes 
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read together and harmonized.®® This is especially true Avhere the 
tu’o statutes are in pari materia.®” In the event of repugnancy, the 
.special statute .should prevail,*® in the ah,scnee of a contrary legis¬ 
lative intent,*® since the specific statute more clearly evidence,s the 
legislative intent than the general statute does.*® And this rule— 
that a statute relating to a specific subject controLs a general .statute 
which includes the specific subject—is not necessarily dependent 
on the time of the euaetment of such statutes,*® although it may he 
a vital and important consideration. 


38 Indian Fred v State, 36 Ariz. 48, 282 Pac, 930; Pierce v Itiley (Calif.) 
70 Pac. (2) 206; Great Western Acc. Ins. Co. v Martin, 183 Iowa 1009, 160 
N.W. 705; Board of Edue. v Blondell. 251 Mich. 52S, 232 N W. 375, Tevia r 
Foley (Mo.) 30 S.W. (2) 68. And where a general act standing alone would 
also include the same matter as was covered by the special act, the latter 
will be construed as an exception to the general act. Sanford v Sanford, 
286 Fed. 777; Barrett v Imhoff, 291 Mo. 603, 238 S.W 122, State v Zangerlee, 
100 Ohio St. 414, 126 NE. 413, 

See § 231, notes 60 and 61, infra. 

•‘OU.S. e.T rel Welch v Farley, 18 Fed, Supp. 75; Ilobbins v Comm, of 
Lincoln Park, 332 III. 571, 164 NE. 10; Wnlt v Fitzpatrick, 124 Kan, 642, 
261 Pac. 838; Layman v Persons, 233 N.Y.S. 217, 133 Misc. 661, Thus, a 
statute which grants a special power to a city to regulate the use ol its 
streets, will control a general law relating to chauffeurs’ licenses. Klein v 
Cincinnati, 33 Ohio Ap. 137, 168 N.E. 549. Similarly, a special act making 
warehouse receipts negotiable controls a general law I’elating to non-negoti- 
able instruments under the law merchant. Luby v Bpll (Tex.) 15 S.W (2) 
106. And see State ex rel Judd v Cooney. 97 Moot. 75, 32 Pac. (2) 851, where 
an initiative measure was held to be a special act. 

ii Hoffman v New York, 296 N.Y.S. 850. 163 Misc. 202; Chippewa Co v 
Railroad Comm., 164 Wis. 105, 159 N.W. 739. 

«San Antonio, etc,, R. Co. v State (Tex.) 95 S.W (2) 680. 

«Dalhnan v Campbell, 56 Ohio Ap. 88, 10 N.E. (2) 38, But where the 
special statute is enacted after the general statute, the former becomes all 
the more controlling, Us v Gnffin, 14 Fed. (2) 32B; Daly v Cavr, 206 Ind. 
554, 190 N E, 429, because the rule that ot two enactments, tlis last enacted 
controls, since it is the last expression of the legislative will, also comes 
into play, On the other hand, where the earlier statute is special and the 
later statute general, a presumption arises that the special was intended to 
remain in force, as an exception. Niagara Plrg Ins. Co. v Raleigh Hardware 
Co.. 82 Fed. (2) 705; State ex rel Equitable Sav. & Bldg. Ass’n v Eioivii, 334 
Mo. /81, 63 S-W. (2) 55. And the special will control even though both are 
passed at the same legislative session. Smith v Highway Comm, 138 S.C. 
374, 136 SE. 487. 
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§ 231, Statutes in Pari Materia,—Statutes in pari materia,« 
that IS, those whicli relate to the .same matter or subject,although 
some may he .special ami .some general,in the event one of them is 

wll is not always easy to determine when statutes aie in pari materia 
and when they are not. They must, in order to be in pan materia, relate 
to the same matter, or stated more specifically, they must relate to the 
same peismi or thing, or to the same class of persons or things. People v 
Wallace, 291 III. 465, 126 NE. 175; State v Gerhart, 145 Ind. 439, 44 N.E. 469, 
33 L R A. 313; State v Davis, 314 Mo. 373, 2S4 SW. 464; People v Sisson, 222 
N.Y. 337, 118 N E. 789, or have a common purpose. U S. v Colorado, etc, 

R. Co, 157 Fed. 321, 85 C.CA. 27. And conversely, statute,s which do not 
relate to the same subject or have a common purpose are not in pan 
materia, Louisiana v Mississippi, 202 U.S. 1, 26 S Ct. 408, 50 L.Ed. 913, 
People V Metz, 193 N.Y. 148, 85 N E. 1070. Mere .simultaneity of enactment 
does not make statutes in pan materia, Leavenworth, etc,, P Co v United 
,States, 92 U.S. 733, 23 L.Ed. 634, any more than their enactment at different 
dates and different sessions will prevent them from being in pan inatena. 
State V Gerhart, supra. Nor are the statutes of different states in pari 
materia, Holden v Stratton, 198 U.S. 202, 25 S Ct. 656, 49 LEd. 1018, Yet, 
what about adopted statutes and uniform state laws? See §§221 and 223, 
infra. And see People v Erie H. Co., 198 N.Y. 369, 91 N.E 849, where a 
state statute and a federal statute were involved. The principle of pari 
materia is illuatiated in Layne-Western Co, v Buchanan County, 85 Fed. (2) 
313, where statutes creating the offenses of bribery of a judicial officer, 
acceptance ot a bribe by a judge or juror, or other named individuals, were 
involved Also see Meznarich v Republic Coal Co. (Mont.) 53 Pac. (2) 82 
(workmen's compensation statutes); Passaic Nat Bank v Eelman, 116 N.J.L. 
279, 183 Atl. 677 (execution statutes); Phillips v Slaughter, 209 N.C. 543, 183 

S. E. S97 (absentee ballot law and Australian ballot law). And see Union 
Iron Works v Industrial Acc Comm., 190 Calif. 33, 210 Pac. 410, for a good 
discussion of when statutes are not in pari materia, That statutes of dif¬ 
ferent sovereigns are not in pan materia, see Holden v Stratton, 198 U.S. 
202, 25 S.Ct. 656, 49 L.Ed. lOlS. Also note Union Iron Works v Industrial 
Acc. Comm, 190 Calif. 33, 210 Pac. 410, and Central R, R. Co v Hamilton, 
71 Ga. 161. 

« People V Wallace, 291 III. 465, 126 N.E. 175, State v Young, 17 Kan. 
414; State v Davis, 314 Mo. 373, 284 S.W. 464; People v Sisson, 222 N.Y. 387, 
118 N E. 7S9; Paltro v Aetna Casualty Co.. 119 Wash. 101, 204 Pac. 1044. 

« Carr v Little, 188 N.C. 100, 123 S.E. 625. Also see § 223, supra. But 
private acts cannot be in pari materia: "... private acts of the legislature, 
conferring distinct rights on different individuals, which never can he con¬ 
sidered as being one statute, or the parts of a general system, are not to 
be interpreted, by a mutual reference to each other. As well might a con¬ 
tract between two persons be construed by the terms of another contract 
between different persons." U S. v President, Eagle Bank, 7 Conn. 456, 
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amljig'uoiis or iiuoertain/' are to be construed together,^® even il the 
various statutes have not been enacted simultaiieously;^*’ and do not 


Il Hamilton v Ilatlibone, 175 U.S. 411, 44 L.Ed. 219, 20 S.Cl. 155; U S. v 
Colorado, etc., R. Co, 157 Fed. 321, 85 C.C.A. 27. It must be remembered, 
however, that this rule ot construction, like all others, cannot be used if 
the statute is clear and imambiguous and not in conflict with existing law. 
Rosenerans v U.S., 165 U.S. 257, 17 S Ct. 302, 41 L.Ed. 70S; Ackerman v 
Green, 201 Mo. 231, 100 S.W 30; Chase v Lord, 77 N.Y. 1. Is this true? See 
Morrill County v Bliss, 125 Neb. 97, 249 N.W. 98. Also see § 232, Infra. 

4S Richardson v Hannon, 222 U.S. 96, 56 LEcl 110, 32 S.Ct, 27; State v 
Gerhart, 145 Ird. 439, 44 N.E. 469, 33 L.R.A. 313; St. Louis v Howard, 119 
Mo. 41. 24 S.W. 770; Moirill County v Bliss, 125 Neb. 97, 249 NW. 98, S9 
A.L.R. 932; Dallas v Wright, 120 Tex. 190. 36 S.W (2) 973, 77 A.L.R 709. 
And see United Society v President of Eagle Bank, 7 Conn. 456, and Thomas 
V JIahan, 4 Me. 513, that this rule does not apply to private acts. Nor does 
It apply to constitutional provisions and statutes allegedly in pan materia. 
State V Williams, 13 S.C. 546. But note Common, v International Harvester 
Co., 131 Ky. 551, 115 S.WC 703; Billingsley v State, 14 Md. 369, and § 220, 
supra, Also see 33 Harv, L.Rev. (1920) 615. It will apply to the different 
sections of a code Kidd v Bates, 120 Ala. 79, 23 So. 736, 41 L.R.A. 154 Also 
see Chapman v Berry, 73 Miss. 437, 18 So. 918, where diflerent chapters weie 
involved. 

•d'White v Morton (W.Va.) 171 S.E. 762. And see U.S. v Freeman 
(U.S.) 3 How. 556. 11 L.Ed. 557; W. A Sheaffer Pen Go. v Lucas, 41 Fed. (2) 
117; Amos v Conkling, 99 Fla. 206, 126 So. 283, Lawrence v People, ISS III. 
407, 58 N.E, 991; Keller v State, 11 Md. 525; State v Davis, 314 Mo. 373, 284 
SW. 464; Bear v Bear, 33 Pa. 530. For reference to prior legislation, see 
Vane v Newcombe, 132 U.S. 220, 33 LBd. 310, 10 S.Ct, 60; Connelly v Laiv- 
hon, ISO Ark. 964, 23 S.W (2) 990; People v Landers, 329 Hi. 453, 160 N.E. 
836; Taylor v Caribou, 102 Me. 401, 67 Atl. 2, State v Hoatetter, 137 Mo. 636, 
39 S.W. 270, 38 L.R.A. 20S; Sumption v Rogers, 242 Pa. St. 348, 89 Atl. 121; 
Sorrell v White, 103 Vt. 277, 153 Atl. 359. But note People v Central Ill- 
Public Seiw. Co., 328 III. 440, 159 NE. 797, 799. “Past or concurrent legisla¬ 
tion in pari materia may be considered in inlerpreting a particular statute, 
but not subseiiuent legislation. It this were not true, the same law might 
have a different meaning with each passing General Assembly." And note 
Penn, Mutual Life Ins Co. v Collector of lut Revenue, 252 U.S. 623, 40 S.Ct. 
397, 64 L Ed 69S. In this connection, is not the following reasoning in State 
V Omaha Elevatm Co, 75 Neb, 637, lOG N.W 979, 110 N.W, S74. pertintent? 
“All statutes upon the same subject are to be regarded as part of one system, 
and later statutes are to be considered supplementary or complementary 
to those preceding them upon the same subject ” That subsec[iient legisla¬ 
tion may be consulted, see Smith v People, 47 N.Y. 330; Board of Com'rs v 
Branaman, 169 Ind. SO, 82 N E. 65; Camphelll v Toungson, SO Neb. 322, 114 
N.W. 415. 
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refer to each other exiiressly,''* and although some of them have been 
repealed or have expired/^ or held unconstitutional/' or invalid.'’^ 
In this connection, however, the legislative intention must not lie 
confounded with the power of the legislature to carry that intention 
into effect. To refn.se to give force and validity to a law is one 
thing, and to refuse to read it is a very different thing. It is by a 
mere figure of .speech that Ave .say an unconstitutional statute is 
stricken out.®'^ 

The rule which thu.s allows the court lo resort to .statutes in 
pari materia finds its justification in the assumption that statutes 
relating to the same subject matter were enacted in accord with the 

no state v McMillan, 55 Fla. 246, 45 So 882, Harnson v Walker, 1 Ga. 
32, People v Cowell, 283 III. 308, 119 NE. 335; Fitzgerald v State (Iowa) 
260 NW 681; Hagerstown v Littleton, 143 Md. 591, 123 Atl. 140; In re 
Book’s Will (N.J.) 107 Atl 435; Hill v Roberts, 142 Venn. 215, 217 S W, 826. 

f,i Tiger V Western luv. Co., 221 U.S. 286, 31 S.Gt 578, 55 L.Ed. 738; 
Steok V Prentice, 43 Colo. 17, 95 Pac 552; Hyland v Rochelle, 179 Ind. 671, 
100 N.E, 842; Bail'd v Hutchinson, 179 III. 435, 53 N E. 567; State v Davis, 
314 Mo, 373, 284 S.W. 464; Baxter v Davis, 58 Ore 109, 112 Pac 410; Daniel 
V Simms, 49 W.Va. 554, 39 S.E 690; Kollock v Madison, 84 Wis. 458, 54 N.W. 
725. 

52 Board ot Com'ra v State, 184 Ind. 418, 111 N.E, 417, Sales v Barber 
Pav. Co„ 166 Mo. 671, 66 S W. 979. Also see note 53, iul'i-a 

53 Baird v Hutchinson, 179 III. 435, 53 NE. 567 “In subjecting an enact¬ 
ment to such ail investigation the court Avill not reject from consideration 
an unconstitutional section, if one there be, but will refer to it as constitut¬ 
ing a part of the enactment for all the purposes of construction The legis¬ 
lature passed an entire statute on the supposition, of course, that it is valid 
in all its parts and to take effect as a whole Plence the value of an invalid 
section as an indication of tlie intention ot the law-making body is In no wise 
diminished by the fact it is discovered, after the enactment of the law, it 
was not Avithin the power ot the legislature to enact it. The legislative 
intention must not be confounded with their power to cairy that intention 
into effect To refuse to give force and validity to a provision of the law 
is one thing, and to refuse to read it is a very different thing. It is a mere 
figure of speech that we say an unconstitutional section ot a statute is 
"stricken out" For all the purpose of construction it is to be incorporated 
as a pait of the act. The meaning ot the legislature must be gathered iroin 
all they have said, as well from that which is ineffective tor want of power, 
as from that which is authorized by law. Clauses, provisions or sections 
ot the same act, though unconstitutional and void, are to he considered in 
construing valid clauses, provisions or sections ot the same act, m order to 
determine the legislative Avill.” 

54 Ibid. 
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same leyislative policythat together they constitute a harmonious 
or uniform system of laiv and that, therefore, in order to maintain 
this harmony, every statute treating the same subject matter should 
be considered^'' As a result, statutes in pari materia should not 
only he considered hut also construed to be in harmony with each 
other in order that each may he fully effeetiYe.“® They are to be 
construed together as if they constituted one actp" Moreover, this 

Layne-Western Co. v Buchanan County, S5 Fed. (2) 343; Conn v Bd, 
of Com'rs, 161 Ind. 517, 51 N.E. 1062, People v Howard, 50 Mich. 239, 15 
N.W. 101; Naill v Keese, 5 Tex. 23. 

iic C. N Ray Corp. v Sec. of State, 241 Mich. 457, 217 NW. 334, Haimihal 
Trust Co. V Elzea, 315 Mo. 485, 286 S.W 371. And see cases under note 55, 
supra. 

“7 Conn y Board of Com'rs., 151 Ind. 517, 51 N.E. 1062; State ex rel Lef- 
liolz 7 McCracken (Mo.) 95 S.W. (2) 1239. And see Common, v Barney, 
115 Ky, 475, 74 S.W. 181, where the general words of a statute were re¬ 
stricted hy statutes in pari materia. 

58U.S. V Mullendore, 35 Fed. (2) 78; People v Flynn, 265 III. 414, 106 
N.E. 961; Arkansas City v Turner, 116 Kan. 407, 226 Pac. 1009, Crawford y 
R oloson, 262 Mass. 527, 160 N.E. 303, State v Davis, S14 Mo. 373, 284 S.W 
464; People v Ekerold, 211 N.Y. 386, 105 N.E. 670; Young v Davis, 182 N.C. 
200, 108 S E. 630, Harris v Halverson, 192 Wis. 71, 211 N.W. 295. "Statutes 
which are not inconsistent with one another, and which relate to the same 
subjeot, are in pan mateiia, and should be construed together, and effect 
should be given to them all, although they contain no refei-ence to one 
another, and were passed at different times. Acts in pari materia should 
be construed together, and so as to harmonize and give effect to their vari¬ 
ous provisions.” Morrill County v Bliss, 125 Neb. 97, 249 N.W, 98, 89 AL.R 
932. 

so See Wilson v State, 117 Tex. Cr. 63, 36 S.W. (2) 733. Also see Note 
IS Ann. Cas 424. In this connection note the following instances where 
acts in pari materia were construed as one unit: acts relating to the record¬ 
ing of deeds, mortgages, and other instruments of title. Seat v Louisyille, 
etc.. Land Co, 219 Ky. 418, 293 S.W. 986; anti-trust law excluding from its 
operation agricultural non-profit associations and an act defining agricultural 
products and providing for the organization of non-profit co-operative asso¬ 
ciations, Co-operative Ass’n v Hardee, 114 Fla. 670, 151 So. 690; statute de¬ 
fining propelty and a statute defining the offense of theft of property. 
People V Roland, 134 Calif. Ap. 675, 26 Pac. (2) 517; statute respecting allow¬ 
ance lor support ol widow and minor children and statute relating to exempt 
property, Eofl v Pace (Tex.) 48 S.W. (2) 956; Lord Campbells act and com¬ 
pensation act. Storrs v Meeh, 166 Md. 124, 170 Atl. 743; Federal Employers’ 
Liability Act and Safety Appliance Act, McCallister v St. Louis, etc., E. Co., 
324 Mo. 1005, 25 S.W. (2) 791, statutes defining powers of, and statutes gov¬ 
erning appointment of receivers, Good v Deer, 46 Fed. (2) 411; statute relat¬ 
ing to admissibility of hospital records and statute pertaining to declara¬ 
tions of deceased, Kelley v Jordam Marsh Go.. 278 Mass. 101. 179 N.E. 299. 
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rule is especially applicable where the several statutes are not oiily 
ill pari materia but have been enacted on the same day,®“ or during 
the same legislative session.®^ And some courts even go so far as to 
permit the consultation of vetoed bills that arc in pari materia with 
bills which have been duly enacted into law 

g 232. The Doctrine of Pari Materia Analyzed,—Unfortunately, 
the reason liehind the doctrine of pari materia can hardly be gath¬ 
ered from the various cases, except by inference or implication. Most 
ca.ses blandly state the doctrine and go no further. Nevertheles.s, 
the application of the doctrine is made nnieh ca.sier, if the rea.son 
for its use is understood. 

Til the preceding section, we have stated that the resort to 
statutes in pari materia can he justified on the ground that it may 
be assumed that all statutes which relate to the same subject matter 
were enacted in accord with the same general legislative policy, and 
that together they constitute a harmonious or uniform system of 
law. And it is obvious that only by eoiistriiiiig every statute treating 
tlic same subject matter together is it possible to maintain tins 
harmony. Unless every statute relating to the same subject is taken 
to constitute collectively one system, or construed as constituting 
one general statute nr law, a uniform system would be impossible, 
and hopele.ss iiiconsisteneies would exist, and it would be impossible 
for one to know what the law was under a given set of cireiiui- 
stances. 

GO Devons v Gallatin County, 2-I-1 III. 40, 91 N.E. 102; White v Meadville, 
177 Pa. St. 043, 35 Atl 695; Bird v State, 131 Tenn. 51S, 176 SW. B54, State 
V Central Vermont R. Co., 81 Vt. 463, 71 Atl. 194. 

GiHagler v Security Mut Life Ins. Co., 244 Fed. 863, Amos v ConWing, 
99 Fla. 206, 126 So. 283; People v Day, 321 III. 552, 152 N.E. 495; Iowa Motor 
Vehicle Ass'n. v Bd. of Railroad Com’rs, 207 Iowa 461, 221 N.W. 364, aff. 280 
U.S. 529, 74 LEd. 595, 50 S.Gt 151; Voran v Wright, 129 Kan. 1, 281 Pac. 
938, 284 Pac. 807; Platt v Common., 256 Mass. 539, 152 N.E, 914, State ex 
rel Moseley v Lee, 319 Mo. 976, 5 S.W (2) 83, Standard Slag Co. v Southern 
Security Co„ 117 Ohio St 512, 159 N.E. 559; Common v Lomas. 302 Pa. 97, 
153 Atl. 124; State v Clausen, 63 Wash. 535, 116 Pac. 7. See State ex rel Red 
River Valley Co, v Dist, Ct., 39 N.M. 523, 51 Pac. (2) 239, wlieie the acts 
inyolved were passed at different sessions of the same legislature. 

G2 Board of Coin'rs. v State, 184 Ind. 418, 111 N.E. 417, Contra; Smith y 
Stiles, 195 Ala. 107, 70 So. 905. 
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We must presume that the legislature passes each and every 
statute with a knowledge of existing law. If such a presumption 
could not be indulged in, it would be difficult, if not utterly impos¬ 
sible, to justify the resort to previous legislation. Moreover, it 
would be impossible without such a presumption to maintain a 
harmouious sy.steni of law, which is so essential to a workable aud 
equitable system of jurisprudence. Perhaps in many instance,?, the 
presumption is without foundation Yet in many others, it actually 
exists. 

After all, and especially if the legislature has knowledge, either 
actually or presumptively, of all other existing legislation upon a 
given sulijeet—and such a knowledge mu.st exist in order for the 
law-makers to legislate wisely—there is as raindi reason for apply¬ 
ing the rule of pari materia as there is in construing a statute as a 
whole or in eomieetion with its context. It has already been pointed 
out that due to tlie limitations of human expre.ssion, the meauiug 
of a sentence cannot he gathered from one or two words, nor can the 
mcauing of a paragraph lie gathered from the ab.stract treatment of 
one or two sentences. Similarly, in order to ascertain the meaning 
of a specific statute, resort to other statutes relating to the same 
subject is essential If certain angles have been covered hy other 
legislation, it is obvious that the legislature would not agahr include 
them, 

Comsiderable light is shed upon onr subject by the following 
quotation fronr an eminent authority. 

“As one part of a statute i.s properly called in, to help the 
construction of another part, and is fitly so exponnded, as to 
support and give effect, if possible to the whole; so is the com¬ 
parison of one law with other laws made by the same legislature, 
or upon the same subject, or relating expre,ssly to the .same 
point, eiijoiuecl for the same reason, and attended with a like 
advantage. Tu applying the miixims of interpretation, the object 
is throughout, first, to ascertain hy legitimate means, and next 
to carry into effect; tlie intentions of the framers. It is to be 
inferred, that a code of statutes relating to one subject, was 
governed by one spirit and policy, and was intended to he con¬ 
sistent and harmouions in its several parts and provisions. It 
is therefore an established rule of law, that all act.s in pari 
materia are to he taken together, as if they were one law, and 
they are directed to be compared in the constrnctiou of stat- 
iite,s, because they are considered as framed upon one system, 
and hawng one object in view. If one statute prohibits doing a 
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thing', and another statute lie afterwards made, whereliy a for¬ 
feiture is inflicted upon the person doing that thing, both are 
considered as one statute. When an action founded on one 
statute, is given by a subsequent statute in a new case, every- 
thing annexed to the action by the first statute is likewise given. 
Indeed, the latter act may be considered as ineorporated with 
the former.” Dwarris (Potter) on Statutes, 189-190 

Indeed, as we have already pointed out in our discussion of unam¬ 
biguous statutes, statutes lu pari materia must be regarded as a 
part of the primary source — the language of the statute — from 
which the legislative intent is to be derived, so that it would seem 
proper to consult all statutes on the .same .suliject, even where the 
.statute .sulijected to eoustructioii upon its face was not ambiguous 
or of doubtful meaning. This is essential, if we are to have a liar- 
inouious legal .system. 

§ 233. Re-Enacted Statutes."*'—Generally, where a statute, or 
a provision thereof, has been re-enacted liy the legislature hi the 
same or substantially tlie same,"'' language, the law-makers are 
presumed to have adopted the construction placed upon such stat¬ 
ute or provision by the court of last resort in the state,"" unles.s the 
statute as re-enacted clearly indicates a different intention."^ In 

03 Also see infra, Cliapt. XXIX, The Construction of Codes, Revisions 
and Compilations, §§ 32'l-327. 

iw Bruce v Tohin, 2-15 U.S. IS, 62 LEd 123, 38 S Ct. 7; Browder v Gniiter, 
220 Ala. 407, 125 So 646; Harvey v Travelers Ins, Co., 18 Colo. 354, 32 Pac. 
935; People v Stewart, 2S1 III. 242, tl8 NE. 55, City of Topeka v Wasson, 
101 Kan. 824, 168 Pac. 902; King v TUis.gell, 222 Mass. 140, 109 NE 880; 
Stale V Messino (Mo.) 30 S.W (2) 750; In re Cole's Estate, 235 N.Y. 48, 13S 
N.E 733; Kelly v Trehy, 133 Va. 160, 112 SE 757. 

o'lHart v Hart, 31 Colo. 333, 73 Pac. 35; People v Bradshaw, 303 III. 55S, 
337 N.E, 276; New York Life Ins. Co v Bui bank (Iowa) 216 N.W. 742; 
People V Rann, 215 Mich. 241, 183 N.W. 924; In re Wooley's Estate, 96 Vt. 
60, 117 Atl. 370. 

00Dollar Sav Bank v U.S. (U.S.) 19 Wall 227, 22 L.Ed 80; Bruce v 
Sieira, 175 Ala. 617, 57 So 709, Evans v State, 165 Ind. 369, 74 NE. 244, 75 
N.E, 651; Hoy v Hoy, 93 Miss. 732, 48 So. 903; Sampson v Sampson, 16 R.l. 
456; Scott V Rinehart, 116 W.Va. 319, ISO S.E. 276. Several successive re¬ 
enactments would naturally increase the presumption's value. Ardsley v 
Durey, 40 Fed. (2) 293. 

07 Edwards v Wahash Ry Co., 264 Fed. 610: Attoii v South Chicago City 
R Co„ 236 III. 507, 86 N.E, 277; Colver v Meinturft, 112 Kan. 604, 212 Pac 8S, 
State V Schenk, 238 Mo. 429, 142 S.W 263; Overland v Jackson, 128 Ore. 
455, 275 Pac. 21. 
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other words, tlie re-enactment of a statute ipsissimis verbis adopts the 
judicial interpretation of the earlier statute as of the time of the 
re-enactment,"® But if the re-enacted statute differs essentially from 
the original, the foregoing presumption is not applicable.”" More¬ 
over, the judicial decisions must l)e those of a court of last resort,'^" 
and they must be uniform.’^ And even when the decisions posses,s 
this essential character, tiles’- will be applicable only to the extent 
that the court actually construed the legislative enactment Simi¬ 
larly, the re-enactment of a statute upon which the legislature,''® or 
for that matter, an administrative department of the government,'^* 
has previously placed a construction, will operate as an adoption 


«su,S. Y Cerecedo, 209 U.S. 338, 2S S.Ct. 532, 52 L.Ed. S21, Price v Lan¬ 
caster Comity, 189 Pa. 95, 41 Atl 987. when a statute lias been con- 

stiued by the highest court of the state that construction is as much a part 
of the statute as if it -were originally written into It." yakinia Valley Bank 
T Yakima County (Wash.) 271 Pac 820, 

oODeGanay v Lederer, 239 Fed. 568; McGregor v Bel. of Trustees, 159 
Calif. 441, 114 Pao. 566; People ex rel Rand v Craig, 231 N.Y. 216, 131 NE 
891 , 

to See cases under note 66, supra. The constouction of an intermediate 
court or an inferior court should not be regarded, Rea v Keller, 215 Ala. 
672, 112 So, 211 But note Texas Fidelity & Bonding Co. v Austin, 112 Tex. 
229, 246 S.W. 1026, where the eonstriiotion of an intermediate court was 
properly regarded as strong Indication of adoption on re-enactment, since 
the court of last resort had refused to review the dicision. Also see Citi¬ 
zen,? Trust Bank y Fletcher Am. Co., 207 Ind. 328, 190 NE, 86,8, rsh. den. 207 
Ind 328, 192 N.B. 451, where the construction of an inferior court would 
not be presumed to be adopted, if the supreme court had not reviewed its 
decision 

ri Domestic Block Coal Co. v DeArmey, 179 Ind. 592, 100 N.E. 675, 102 
N E. 675. 

"CJafrey v Smith, 76 N.H. 168, 80 Atl. 504. Also note State ex rel 
Meiiiinger v Brerer, 304 Mo. 381, 264 S.W. 1. 

73 U.S, V Gilmore (U.S.) 8 Wall. 330; State v Conn, 110 Ohio St 404, 
144 N.B. 130 And the construction of a federal statute is adopted by a 
state legislature where it enacts a statute based on such federal statute 
Rainey v Michel (Calif,) 57 Pac. (2) 932,105 A.LR. 148. 

7JU.S. V Polk, 204 U.S. 143, 27 S.Ct 191, 51 LEd. 411; Alien v Morse- 
man, 46 Fed. (2) 891; Van Veen v Graham County, 13 Ariz. 167, lOS Pac 252, 
New York Life Ins, Co. v Burhanli (Iowa) 216 N.W. 742; Wayne County v 
Puller, 250 Mich. 227, 229 N,W. 911, State v Schenk, 238 Mo. 429, 142 SW. 
263; State v Sheldon, 79 Neb. 455. 113 N.W. 208, Ross v Miller, 115 N.J.L. 
61, 178 Atl. 771. 
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of that constTUction In other words, the re-enactment of a statute 
in the same or snhstautially the same terms does not alter its scope 
or meaning, in the absence of a clear intention to the contrary.'” 

As a result, it is proper for the court to resort to the prior 
enaetment in order to determine the meaning of the re-enactment,^' 
for, after all, the re-cnactnient is declaratory of a continuance of 
the legislative intent as expressed in the prior act.'® This is equally 
true where the re-enacted statutes are incorporated in a code, as., 
their meaning is not thereby affected.^” 

§ 234. Adopted Statutes.—A statute may adopt all or only a 
part of another statute by express reference,®” or by re-enactment of 

73 Mercliaiits Bank Bldg Co. v Helveriiig, S4 Fed. (2) 478. At least, the 
re-enactment m Hie same or substantially the same language is persuasive 
of adoption, Logan Gregg Hardw. Co v Heimer, 26 Fed. (2) 131; Greene v 
Jones, 170 Ky. 757, 186 S.W. 675; Timmonda v Kennish, 244 Mo. 318, 149 
a.W. 652; State v Moore, 50 Neb. 88. or entitled to great weight Koshland 
V Helvering, 298 U.S. 441, 56 S.Ct. 767, 80 L.Ed. 1268. 

70In re Opinion of Justices, 237 Mass. 591, 130 N.E. 685, Snidow v 
Montana Home for the Aged (Mont.) 292 Pac. 722. 

77 People V Clement, 127 N.Y.S. 68, 142 Ap, Div 90S, afl. 201 NY, 592, 
95 N.E, 1137. Also see Delaney v Grand Lodge, 244 Mass. 556, 138 N.E. 913, 
"Of course, the whole chapter should be studied; but it should be borne in 
mind that, though technically enacted together, the different sections and 
clauses were first enacted liidepeudently, at different times, under different 
circumstances, and for different purposes. In our effort to ascertain the 
meaning of any section or clause, vve should resort to the original statute 
from which it was condensed, and search lor the legislative intent in the 
words of the statute, and also in its occasion and purpose, and in the juris¬ 
prudence of the time. When a statute is incorporated in a general revision 
of all the statutes, aud re-enacted along with the re-enactment of other stat¬ 
utes, its purpose and effect are not changed, unless there be some compelling 
change in the language. Usually a revision of the statutes simply iterates 
the former declaration of legislative will,” Cummings v Everett, 82 Me. 260, 
19 Atl. 456. 

78 Continental Purchasing Co. v Woodworth, 268 N.Y.S. 117, 239 Ap. Div. 
638. Also see Saclnioff v Sacknoff, 131 Me. 280, 161 Atl. 669. 

70 Comer v State, 103 Ga. 69, 29 S.E. 501; Tise v Shaw, 68 Md. 1, 11 Atl. 
363 And note Church v Crocker, 3 Mass. 17, where the title of the original 
act was read into the code, 

so U.S. V Phelps, 22 Fed. (2) 288, cert deii. 276 U S. G30, 48 S Ct. 324, 72 
L.Ed. 741; Jones v Chamherlaln, 109 N.Y. 100, 16 N.E 72; Free’s Appeal, 301 
Fa. 82, 151 Atl. 583, 
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tlie former in vcrhaiim or in substantially the same language,"Where 
this is true, the adopted provisions become a part of the adopting 
statute.^' Similarly, a statute may adopt the provisions of another 
statute by what is knouai as descriptive reference.'** In this case, 
the adopted provisions become ii part of the adopting statute but 
only those provi.sioiis ivliieli relate to the new .statute’s subject.®'* 

Moreover, the omission of a provision from an adopting statute 
indicates that it was not intended that such provision should be 
adopted.®'’ And in like maimer, the departure in a .statute, modeled 
after the statute of another state, from the phra.seology of the latter 
statute, shows that the legislature intended to express an intent dif¬ 
ferent from tiiat expre.ssed in the latter enactment.®'' 

Furthermore, it is also a general rule that the adoption of a 
statute of another .state or country, will also cari 7 with it the inter¬ 
pretation or eoiistrnction placed upon such statute by the highest 

«i 'Willis V Eastern Trust, etc., Co., 169 U.S. i95, 42 L.Ed. 752, IS S.Ct, 
347; New I’orlc-Alaslta Gold Dredging Co. v Walbridge, 38 Fed. (2) 38; Eigg 
V Wilton, 13 III. 15; State v Miles (Mo.) 109 S.W. 614 The adoption need 
not be in the identical language of the adopted statute. Succession of Had¬ 
den (La.) 140 So 851, re'v. 146 So. 732. Substantial identify is sufficient. 
In re ZwBigs Will, 261 N.Y.S. 400, 145 Mlse, 839 Moreover, the adoption 
occuning by this method, takes place hy implication Gibson v Gordon, 30 
Ariz, 310, 246 Pac 1036 Also see Duys & Co. v Tone (Conn.) 5 Atl. (3) 297, 
where the words "agricultural labor" were adopted from the Federal Unem¬ 
ployment Act. 

62 Engel V Dareuport, 271 U.S, 33. 46 S.Ct. 410, 70 L.Ed 813, Hutto v 
Walker County, 1S5 Ala. 505, 64 So. 313, Ramish v Hartwell, 126 Calif. 443, 
58 Pac 920; Houston v Thomas. 168 Ga. 67, 146 S.E, 908, Zurich Gen. Acc., 
etc.. Ins. Co, v Indust. Comm, 331 III. 576, 163 N.E 466; State v Marion 
County, 170 Ind. 595, 85 N.E 513, Santee Mills v Query, 122 S.C. 158, 115 
S.E. 202; Corkery v Hinkle, 125 Wash. 671, 217 Pac, 47. 

sain re Heath, 114 U.S, 32, 12 S Ct. 615, 36 L.Ed. 358, DuPont v Miller 
(Dela.) 198 Atl. 203. 

s-iGillesby v Bd. of Com’rs, 17 Idaho 586, 107 Pac. 71, State v Marion 
County, 170 Ind. 595, 85 N E. 513; State v Board of Gomr's, S3 Kan. 199, 110 
Pac, 92; In re Womelsdorf, 8 Pa. Co. 207. 

s‘| Hendrix v Gold Ridge Mines (Idaho) 54 Pac. (2) 254. 

Chicago Corp. v Munds (Dela.) 172 Atl. 452, "In deliberately chang¬ 
ing the words, the legislature had some purpose in mind. That purpose was 
doubtless to limit or enlarge the adopted law as the change in words 
implies" In re Eaton’s Estate (Wash.) 16 Pac. (2) 433. 
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courts of the .lurisdiction from which tlie statute was adopted.'''^ 
hi fact, there is a presumption that tlie legislature iu adopting a 
statute also adopts the construction which has been placed upon 
it,®" in the absence of some indication of a contrary intent This 
rule is applicable to federal statutes adopted by a state,or to state 
statutes adopted by the federal governmenl.'*^ But the construction 

S7 Andrews v I-Iovey, 124 U.S. 6!I4, S S.Cl. 676, 31 L.Ed 557; Osborne v 
Home Life Ins, Co., 123 Calif. GIO, 56 Pae. 616, Siuitli v Baker, 5 Okla. 326, 
49 Pac 61; Given v Owen, 73 Okla. 146, 175 Pac. 346 (intermediate court 
decision held not binding); Draper v Emerson, 22 Wis. 147 But see Car- 
bonell V People, 27 Fed. (2) 253. Nevertheless, the decisions of the lower 
courts oi the foreign iiirisdletion are always entitled to consideration. Clay 

V Edwards, 84 N.J.L. 221, 86 Atl. 548 Also see § 233, note 70, supra Ami 
while usually the construction placed upon the adopted statute by a non- 
judiGial officer or body is not accepted, Public Serv. Ry. Co, v Bd. of Pub. 
Utility Com'is, 81 N.J.L. 363, 80 Atl. 27, the construction by the commission¬ 
ers who prepared the code of tlie state from which the statute was adopted, 
accompanied the adopted statute Bailey Loan Co v Seward, 9 S.D. 326, 
69 N.W, 58, 

ss Robinson v Belt, 187 U.S. 41, 23 S Ct. 16; Hartford Acc. & Ind Co 

V Hoage, 85 Fed. (2) 411, Germania Ins. Co. v Ross-Lewiii, 24 Colo. 43, 51 
Pac. 488; People v Union Trust Co, 255 III. 168, 99 N E, 377, State v Ensley, 
177 Ind. 483, 97 N.E 1; Sutton v Helnzie, 84 Kan. 756, lf5 Pac. 560, Pratt v 
Miller, 109 Mo. 78, 18 S.W. 965, Mann v Cai-ter, 74 N.H. 346, 68 Atl, 130, 
Bndgers v Taylor, 102 N.C. 86, 8 S E. 893; Boyd v L. Ritter Lumber Co„ 119 
Va. 348, 89 S.E. 273, Black V State, 113 Wis. 205, 89 NW. 522 

so Harrill v Davis, 168 Fed, 187; Russell v Jordan, 58 Colo. 445, 147 Pac 
693; Maun v Carter, 74 N.H. 345, 68 Atl. 130; Melby v Anderson (S.D.) 266 
NW. 135, Also see Miles v Miles, 76 Mont. 375, 247 Pac. 328; Hard v 
Depaoli, 56 Nev, 19, 41 Pac. (2) 1054. 

DO Meadow v Riggert (Neb.) 272 N.W. 238, Napier v Mooneyham (Tex.) 
94 S.W. (2) 564. 

Di Murphy v Province, 153 Ark. 240, 240 SW. 421; Kidd v Jacksonville, 
97 Fla. 297, 120 So 556, Idol v Louisville, etc., R, Co, 203 Ky. 81, 261 S.W 
878, In re Iroquois Beverage Co, 195 N.Y.S. 236, 118 Mlsc. 552; Fennell v 
Trinity Portland Cement Co, (Tex, C. Apl), 209 S.W. 796, Also see US. 
Fidelity & Guaranty Co v First Nat. Bank, 224 Ala. 375, 140 So 755 (high¬ 
way code), Taylor v Jonesboro Trust Co, 183 Ark. 903, 39 S.W. (2) 326 
(national banking act). People ex rel Mosliacker v Graves, 5 N.Y.S. (2) 553, 
254 Ap. Div. 438 (income tax). 

D2 U.S. V Lecato, 29 Fed. (2) 694 (Probation Law'); Marshall v A. F. 
Mahoney Co,, 52 Fed. (2) 74 (Longshoremen’s Compensation Act); City ol 
Tulsa V Clark, 119 Okla. 123, 349 Pac. 286 Also see Capital Traction Co. v 
Hof, 174 U.S. 1, 43 LEd. 873, where the statute adopted applied to the Dis¬ 
trict of Columbia. 
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placed on a state statute by the highest court in the state, if such 
statute was copied into a federal statute, would not under all cireuni- 
stauces he binding on the federal court.®® Statutes adopted from 
the law of England, however, will bear the eonstruetion placed there¬ 
on hy the English courts.®* 

§235. Exceptions, Limitations and QUialifications to the Gen¬ 
eral Rule With Reference to Adopted Statutes, —But the general rule 
which we have just discussed,®® is not an absolute one;®® rather it is 
subject to numerous exceptions, limitations and qualifications.®' 

Ill the first place, the rule will not be applied where the con¬ 
struction is contrary to the constitution of the adopting state,®® or 
contrary to the spirit and policy of its laws.®® Nor is it applicable 
if the construction is imsonnd in principle and against the weight 

SSU.S, ex rel Demaci'ois v Farrell, 87 Fed. (2) 957. 
iwInterstate Gommei'ce Comm, v Baltimore, etc, R. Co, 145 U.S. 2G3, 
12 S.Ct. 844, 36 L,Ed. 699; Pennock v Dialogue (U.S,) 2 Pet. 1, 7 L.Ed. 327 
(patent law); Robinson v Belt, 187 U.S. 41, 23 S.Ct. 16, 47 L.Ed 65 (statute 
of limitations), Warner v Texas R. Co., 164 U.S. 418, 17 S.Ct 147, 41 LEd, 
495 (statute of frauds); Knight v Rawlings, 205 Mo. 412, 104 S.W. 38 (stat¬ 
ute of frauds); Munson v Hallowell, 26 Tex. -175 (statute of limitations); 
Salyers Guardian v Keeton, 214 Ky. 643, 283 S.W. 1015 (statute relating to 
waste); Corbett's Case, 270 Mass, 162, 170 N.E, 56 (compensation to em¬ 
ployees of independent contractors). Also see State v Grubstake Iiiv, Ass'n 
(Tex.) 272 SW 527, for adoption of Mexican statute 
nj See § 234, supra. 

nii Lewis V State, 32 Ariz. 182, 256 Pac. 1048; Sutton v Henizie, 84 Kan. 
756, 115 Pac. 560; Conner v Parsley, 192 Ky, 827, 234 S.W 972, Moore v 
O'Leary, 180 Mich. 261, 146 N.W. 661; Pratt v Miller, 109 Mo. 78, 18 S.W. 
965; Menteberry v Gracometto, 51 Neb. 7, 267 Pac. 49, Rogers v .Atlantic, 
etc., Co., 213 N.Y. 246, 107 N.E. 661; Auls v Starbard, 89 Ore, 284, 173 Pac. 
664; State v Meath, 84 Wash. 302, 147 Pac. 11 

or Kraus v Chicago, etc., R. Co., 16 Fed. (2) 79, State y Campbell, 73 
Kan, 688, 85 Pac. 784; Hutchinson v Kniger, 34 Okla. 23, 124 Pac, 591, 

!is Bowers r Smith, 111 Mo. 45, 20 S.W. 101, Thompson v Smith, 102 
Okla. 150, 227 Pac. 77; Risser v Hoyt, 53 Mich. 185, IS N.W. 611, 

00 White V White (Ark.) 116 S.W. (2) 616; State ex rel PacUhard v Cook, 
108 Fla. 157,146 So. 223; Rigg v Wilton, 13 III. 15; Sutton t Helnzie, 84 Kan. 
756, 115 Pac. 560, Mooie v O’Leary, ISO Mich. 261, 146 N.W. 661; Pratt v 
Miller. 109 Mo. 78. IS S W. 965. Clay v Edw'ards, 84 N.J. 231, 86 Atl. 548, 
Valjago V Carnegie Steel Co., 226 Pa. 514, 75 Atl. 728. Nor, it contrary to 
the course of development of Pennsylvania law. In re Miller's Trust, 313 
Pa. 18, 169 Atl. 362. 
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ot iiiitliorityj oi coiitiRry to tlio coiistruGtioii plucGcI upon siiuilcir 
provisions by tlie courts of the adopting state or if there is no 
sound reason why the foreign construction should be followed/'’^ 
and especially where it is deemed clearly ivrong by the courts of 
the adopting stated**^ And, of course, the rule is not applicable 
unless the statute is ambiguous or of uncertain meaning^®* 

If the legislature clearly indicates, expressly or by implication, 
that it does not intend to adopt the foreign construction, obviously, 
the rule is inapplicabled®= Accordingly, where the adopted statute 
differs substantially from its form in the foreign state, it will not 
he presumed that the foreign construction has been adoptedd““ 

100 state V Chaplain, 101 Kan. 413,166 Pac. 238; State v Stewait, 57 Mont. 
144, 187 Pac. 641; Rliea v State, 63 Neb. 461, 88 N.'W. 788, 97 N.W. 1070; Dow 

V Simpson, 17 N.M. 357, 132 Pac. 568; Phillips v Braham, 19 Ohio N.PN.S. 
229, State v DeWaese, 51 Utah 515, 172 Pac. 290. 

101 Sutton V Hemzle, 85 Kan. 332, 116 Pac. 614, reb. den, 84 Kan 756, 115 
Pac. 560, This is also the rule where the adopting state has given an inter¬ 
pretation of its own to the adopted statute prior to its adoption See Slate 

V Chaplain, 101 Kan. 413, 166 Pac. 238, Consumers Gas & Fuel Co, v Erwin 
(Tex. Civ. Ap.) 243 S.W. 500. 

102 Jacobs V Jacobs, 136 Minn. 190, 161 N.W. 525; Armijo v Armijo, 4 
N.M. 57, 13 Pac, 92; State v Brunn, 145 Wash. 435, 260 Pac, 990. And note 
the interesting exception m McKenzie v Missouri Stables, 225 Mo. Ap. 64, 
34 S.W, (2) 13G, where the court held that the construction of a sister state 
should not he followed or regarded as adopted, when such construction has 
not met with popular approval in the sister state, unless the constmotlon 
rs inescapable Apparently, this view may be justified through reasoning 
that the legislature surely did not intend to enact a law which had not met 
with popular approval in a sister state. Similarly, it will not he presumed 
that the legislative body would do a futile thing. Consequently, where the 
legislature adopted the inheritance act of New York, it cannot be presumed 
to have adopted tlie decision of the highest New York court holding the pro¬ 
vision for assessment of the tax on the non-exercise of a power of appoint¬ 
ment derived from the disposition of property unconstitutional. People v 
Cavenee, 368 111. 399, 14 N.E. (2) 232. 

Ids Ancient Order of Plibernians v Sparrow, 29 Mont. 132, In re Reynolds 
Estate (Utah) 62 Pac, (2) 270. 

loipratt V Miller, 109 Mo, 78, 18 S.W. 965; Toriance v Edwards (N.J.) 
99 Atl. 136, Also see Note, Ann, Cas, 1937B, 654. 

lOB In I'e Murphy's Estate (Mont.) 43 Pac. (2) 233; Peery v Fletcher, 93 
Ore. 43, 182 Pac. 143 

los Allen v St. Louis Nat Bank, 120 U.S, 20, 7 S Ct. 460, 30 LEd, 573; 
Richmond v Moore, 107 III. 429, Moore v O'Leary, 180 Mich. 261, 146 N.W. 
661, McFarland v Stone, 17 Vt. 1G5. Also see Hutchinson v Krueger, 34 
Okla. 23, 124 Pac. 591, where a change was made by amendment after the 
decisions construing the oiiginal were rendered but before adoption. 
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Nor will the courts be bouud by the eonstruetioii placed ou au 
adopted statute by other states which have also adopted al¬ 
though such construction may be liighly persuasive^'’® In other 
words, it is the construction existing in the original state at the 
time the statute was adopted that accompanies the adoption.’’'’® 
Moreover, in accord with this limitation, the decisions subsequent 
to the adoption of the statute will in no matter affect its construc¬ 
tion, so far as the adopting state is concerned.’’’"’ Therefore, if the 
original state has never construed the statute prior to its adoption, 
a construction placed upon it by the original state, after the adop¬ 
tion, does not accompany or follow the statute.’” 

And not only must the construction be the act of a court of 
last resort,”- but it must also have acquired a fixed status in the 


w'Stewart v Stewart, 199 Calif. 318, 249 Pac. 197; Holloway v Wetzel 
(Utah) 45 Pac. (2) 565. 98 AL.R. 1006. 

103 Hard v Depaoli (Nev.) 41 Pac. (2) 1054. 

109 Stutsman County v Wallace, 142 U.S. 293, 12 S.Ct, 227, 35 L.Ed. 1018; 
Jett v Turner, 215 Ala. 252, 110 So. 702; Mcllroy v'Pugitt, 182 Ark. 1017, 
33 S.W. (2) 719; Germania Ins. Co. v Ross-Lewin, 24 Colo. 43, 51 Pac, 488; 
Wilcox V Vierd, 330 III. 571, 162 N.E. 170; Gootlell v Yezerski, 170 Mich. 578, 
136 N.W. 451; Gilman v Central Vermont Ry. Co., 93 Vt. 340, 107 Ati. 122, 16 
A.L.R. 1102. 

no Wilcox T Bierd, 330 III. 571, 162 N.E. 170. But, of course, siicli a con¬ 
struction may be used persuasively, Wyoming Coal Miii. Co, y State, 15 
Wyo. 97, 87 Pac, 337, Also note Colver v Mclnturff, 112 Kan. 604, 60S, 212 
Pac. 908' "If it has ever been held that the legislature in re-eiiactmg a 
statute of its own state is regarded as accepting an interpretation placed 
upon the same language by the court of the state in which it was first used, 
in the course of an opinion handed down after it had been copied by che 
other, such search as we hare had opportunity to make has failed to discover 
It, and the logic of such a decision, if found, would not appeal to us strongly." 

m Stutsman County v Wallace, 142 U.S. 293, 12 S.Ct 227, 35 L Ed. 1018, 
Rhoads v Chicago, etc. R. Co., 227 III. 338, 81 N.E. 371; Goodeil v Yezerski, 
170 Mich. 578, 136 N.W. 451; Myers v McGayock, 39 Neb. 843, 58 N.W 522; 
Baumgarten v Cohn. 141 Wis. 315, 124 N.W, 288 Also see Powell v Ford 
Motor Co. (Mo.) 78 S.W. (2) 572. As a result, where a statute is adopted 
before being construed, the courts are free to put their own construction on 
it. Ditsch V Finn, 214 WIs. 305, 252 N.W, 562. 

113Andrews v Hovey, 124 U.S. 694, 8 S.Ct 676, 31 LEd. 557, Osborne v 
Home Life Ins. Co., 123 Calif. 610, 56 Pac 616 But see Clay v Edwards, 84 
N.J.L. 221, 86 Atl 548, where it was held that the decisions of the lower 
courts of a foreign state were entitled to consideration. Also see § 234, note 
87, supra. 
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jurisprudence of the state of origin/^^ before it will accompany the 
adoption. 

§ 236. Uniform State Laws.—There has developed in late years 
what would seem a commendable tendency in the various states to 
enact uniform laws upon certain subjects, such, for example, as 
negotiable instruments and sales. Upon the adoption or enactment 
of one of these uniform acts, the question promptly arises whether 
the new law shall be construed according to established local prin¬ 
ciples or doctrines, or whether the uniform construction of other 
states should be adopted. Probably the trend is toward the accept¬ 
ance of the uniform construction of other states,although there 
is considerable authority to the eontrary.^^® It is clear, however, 
if the uniform act is to achieve its purpose, it should not be inter¬ 
preted according to established local doetrines.^^'^ Accordingly, 
in construing such acts, the court may resort to the holdings in 

113 Pratt V Miller, 109 Mo. 78, 18 SW. 966. And see Peoples Gas Light & 
Coke Co. v Ames, 359 111. 1B2, 194 N.E. 260 (attorney general’s opinion en¬ 
titled to but little weigUU- 

114 Gommevoial Nat. Bank v Caual-Louisiana Bank, 239 U.S. 520, 36 S.Ct, 
194, GO L.Ed. 417; Salt River Valley Water Users v Peoria Ginning Co., 27 
Arlz. 145, 231 Pao, 415; National City Bank v National Bank of Republic, 300 
III. 103, 132 N.E. 832, 22 A.L.B 1153; Vander Ploeg v Van Zuuk, 135 Iowa 350, 
112 N.W. 807; Ligbtner v Roach, 126 Md. 174, 95 Atl 62; Walker v Dunham, 
135 Mo. Ap 396, 115 S.W. 1086, Rope v Ferguson, 82 N.J.L. 566, 83 Atl. 353; 
Brown v Rowan, 91 Misc. Rep. 220, 154 N.Y. Supp. 1098; Rockford v First 
Nat Bank, 77 Ohio S 311, 83 N.E. 392; Union Trust Co. v McGinty, 212 Mass. 
205, 98 N.E. 679. For additional treatment of Uniform .State Laws, see infra, 
§ 347. 

iin Haokley v Magee, 128 La. 1008, 55 So. 656, Farrington v F. E. Fleming 
Co., 94 Neb. 108, 142 N.W. 297; Haddock y Haddock, 192 N.Y. 499, 85 N.E. 
682; First Nat. Bank v Wyndmere, 15 N.D. 299, lOS N.W. 546. 

H6 “The design was to obliterate state lines—to remove the confusion or 
uncertainty which might arise from conflict of statutes or judicial decisions 
amongst the several states, and to make plain, certain and general the con¬ 
trolling rules of law. Diversity was to he molded Into nnllorniity . It 
ought to he interpreted in suck a way as to give effect to the beneficent 
design of the legislature in passing an act for the promotion of haiinony 
upon ail Important branch of the law ” Union Trust Co v McGinty, 212 
Mass. 205, 93 N.E. 679 Also see Slclierman, Construction of Clause in Uni¬ 
form State Laws Piovidlng for Uniformity of Interpretation (1916) 2 A.B.A J. 
60, and Note (1915) 29 Harv. L.Rev 541; also see Porgan v Sniedal, 203 Wis. 
564, 234 N.W. 896. 
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other jurisdietious where the act ls also in force,and give such 
decisions considerable weightd^^ 

Nevertheless, even though the provisions in luiifonn state laws 
should he interpreted so as to secure uniformity, it is not necessary 
that such uniformity be maintahicd in matter,s outside the scope of 
the act and affecting it only incidentally^^® Nor is there any pre¬ 
sumption that the legislature intends to adopt a prior conflicting 
construction of similar provisions in other ,states. 

§237. The Risks Attending Construction With Reference to 
Other Statutes.—While it must he admitted that valuable and often 
indispensable assistance in ascertaining the legislative intent in a 
given statute may be derived by construing it in the light of other 
statutes, it must also be recognized that eertaiii dangers exi.st. Un¬ 
less, the interpreter proceeds with caution, the legislative intention 
may be completely lost. Often, where statutes in materia are con¬ 
sulted, it is nut easy to determine what statutes may be pi’operly con¬ 
sidered. Some may be included which should not, and others excluded 
which shoidd he considered in pari materia. In either event, there is 
danger that the legislative intent may remain unlcnown. Only by con¬ 
sidering each and every statute in pari materia, and no others, can a 
statute be placed in the proper position for construction. Otherwise, 
the court is as likely to misinterpret the statute as it would fail to 
grasp the true meauiug of a sentence should it delete certain woixls 
or add words to those which already appear. 

Where reference is made to the former law by the court in its 
effort TO ascertain the legi,slative intent in a re-enacted statute, while 
it may he presumed that the latter is intended to carry with it the 
constructions placed upon the former by the courts and the adminis¬ 
trative departments, frequently the presumption, although not re¬ 
buttable, is contrary to fact. In many instances, it is doubtful 
whether the legislature had any knowledge covering the construc¬ 
tions placed upon the oi'iginal statute. Of course, where the statute 
is re-enacted ni the identical language of the prior law, the danger 

317 Valentine v Hayes, 102 Fla. 157, 135 So. 538 (Uniform Negotiable 
Instruments Act); Ritclier v Zoccoll, 8 N.J. Misc. 289, 150 Atl. 1 (construing 
“F.O.B Factory" in Uniform .Sales Act.) 

iia Farmers & Mercbauts Bank v Weffold, 200 Wis, 5, 227 N.W. 234 
usEdgerly v Eguitable Life Assur, Soc, 287 Mass, 238. 191 N.E. 415. 
i40Howtli V Case Threshing Machine Co., 116 Tex. 434, 293 S.W. SOO. 
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of the pi'esnmption being’ without foundatiuii iii fact, is prolialily 
remote. But ivliere the language has been altered, even though Init 
slightly, it would seem logical that the alteration was for .some 
reason or purpo.se. True, it may have been intended to expre.ss the 
.same idea lu a more concise or certain manner. Yet, it may be as 
logical and reasonable to a.s.sume that a change was intended. Con¬ 
sequently, if too much reliance is placed upon the condition of the 
former law, that law in.stead of the later enactment will lie given 
controlling force, with the inevitable result that the last legislative 
intent may be defeated. More than that, there is the suggestion th.Tt 
the judicial or administrative department will actually legislate. 

Where an adopted .statute is referred to hy the court, there is 
more danger attached in most instanee.s than exists when re-enacted 
statutes are involved. Undoubtedly, it is not always easy to deter¬ 
mine what eonstrnetion has been placed upon an adopted statute by 
the state from which it was adopted. In many cases, one cannot he 
sure that the legislature of the adopting .state w’as familiar with the 
construction of the state which first enacted the statute. The ca.se of 
People V. Cavanee,^^^ seems to he an example. There, the legislature 
of Illinois adopted the inheritance tax law of New York notwith¬ 
standing the fact that the highest court of the latter state had pre¬ 
viously declared part of it unconstitutional. Although the Illinois 
court refused to regard the adoption as carrying with it the New 
York construction on the ground that it could not be presumed that 
the legislature intended to do a futile thing, it would seem just as 
reasonable to .suppose that the legislature ivere unfamiliar with the 
action of the New York courts upon tlie adopted statute 

It would seem probable that tlie many qualifications, limita¬ 
tions, and exceptions to the rule which presumes that the, construc¬ 
tion placed upon an adopted law follow the law, have been necessary 
because of the tondeuey of the rale to defeat the legislative intent. 

Where uniform state laws are involved, however, the danger 
connected with adopted laws generally, largely disappears, or is at 
lea.st considerably less acute. In all probability, the lawmakers are 
familiar with the meaning of statutes of this type. It is difficult to 
account for any effective effort to achieve uniformity without the 
exi.steiice of a substantial knowledge of the terms of the statute and 
how the courts in other jurisdictions had interpreted them. 


121 36S III. 399, 14 N.B. (Z) 232. 
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Wliat then is the tnie stiitiis of other Kifvtiitcs in tlic iuterpreta 
tire process^ As most decisions indicate, wluitevcr assistance maj 
be found in them, functions as a i-el)utt(il)]c prcismuption or simply 
persuasively in favor of the construetidu snf>'p[OiS'iefl or indicated liy 
the statutes thus considered. But the Inusic rule must not he lost 
sight of, that the words of tlie statute subjected to (ioiistnictioii con¬ 
stitute the primary soui'ce froiii ivliieli the Icf-’isbitivc niomiiig musl 
be ascertained. Only when doubt still remains aJ'ior that source has 
been exhausted, does it seem proper to examine other statutes, al¬ 
though it is doubtful whether any valid ohjeetioii ean ho urged 
against resorting to other statutes simply in orilev to corroborate 
the construction reasonably indicated liy the primary source as the 
legislative intention. Or, sliould the jiviinai'y soni'cr vcasnnalily indi¬ 
cate either of several ceiistriictions, the conHiileratdon of other 
statutes would lie proper as lulditioual iiidieatloii lIuU one was the 
correct construction. All ex’trinsic aids, iiieliidiiig otlicr statutes, 
however, should ho considered and woiglmd, for danger lurks in 
simply exainiiiiiig one of such aids iiiid di'tei'Diiuiiig tlio legislative 
intent from it alone. 

Perhaps the danger in considoriiig other statutes is arter all less 
than the clangor attached to refusing t.o call tlicm to our aid, espe¬ 
cially if we believe in resortiug to any possible aid that may tend 
to reveal the legislative iutout so that it may lie made effeetive. And 
if we adhere to the view that even uiiambiguons statutes nnist actual¬ 
ly be construed in order to discover the legislative meaning, since 
statutes in pari matem arc as much a pai’t of the [mimary source 
from which to ascertain Ihe legislative intent as are 1he veiy words 
of the act under consideriilion, l,lui failnre to consider statutes in pari 
mnfem would in iiumerons instances (lol’mit the legislative intent, 
hop how ean we determine the law uiion a given subject, if we seek 
the law and its meaning only J'rom a part of it ? 



CHAPTER XXTII 
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§ 238, In General,^ —The rule that subjects certain legislative 
enactments to a strict construction and others to a liberal construc¬ 
tion, is one well founded in our law, although in recent years there 
has been a tendency towards its abrogation.^ In spite of this tend¬ 
ency, however, the rule is still of great importance in most, if not 
all, jurisdictions, and will undoubtedly continue to remain so. 

If a statute is to be strictly construed, nothing should he in- 

iFor a good discussion of liberal and strict construction, generally, 
see Black, Int. Laws, §§ 133-146. 

2 See §241, infra; also §§417-418, infra. 
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eluded witliiu its scope that does not come clearly within the mean¬ 
ing- of the language used.^ Its language must be gi-reii its exact and 
technical meaning, -with no extension on account of implications or 
equitable considerations;^ or, as has been aptly asserted, its opera¬ 
tion must be confined to eases coming clearly within the letter of the 
statute as well as within its spirit or reason.® Or stated perhaps 
more concisely, it is the close and conservative adherence to the 
literal or textual interpretation ® It also raises the presumption that 
the legislature intends to make the lea.st possible innovation on ex¬ 
isting law." 

But the rule of strict construction is not applicable where the 
meaning of the statute is certain and unambigiiouLS, for under these 
circumstances, there is no need for construction.® If the language 
is clear, it is conclusive of the legislative intent,® for the object of 
all construction is simply to ascertain that intent,^® and, of course, 
the rule of strict construction is subordinate thereto.Nor does it 

3U.S. T Wiltbei-ger, 5 Wheat (U.S.) 76, 5 L.Ed. 37; Ams v Ayer, 192 
111. 601, 61 N.E. 851; State v Lowry, 166 Ind. 372, 77 NE, 728; State v Bland, 
144 Mo. 534, 46 S.W. 440, 41 L.R.A. 297, Bulhngton v Lowe, 94 Okla. 234, 
221 Pac. 502; Jennings v Common,, 109 Va. 821, 63 S.E. 1080; Johns Military 
Academy v Edwards. 143 WIs. 5S1, 128 NW. 113. 

4Warner v Connecticut Mut. Life Ins. Co, 109 U.S. 357, 3 S. Ct, 221, 
27 L.Ed. 962; Barber Asphalt Paving Co. v Watt, 51 La. Ann. 1345, 26 So. 
70; Stanyan v Town of Peterborough, 69 N.H. 372, 46 Atl. 191, And see 
the following cases where the meaning of the words of a statute was altered 
by a reasonable construction in order to avoid mischievous or absurd con¬ 
sequences, U.S, V Hogg, 112 Fed. 909; Carngan v Stillwell, 99 Me. 434, 59 
Atl. 6S3, eSL.R.A 3S6; Mendles v Danish. 74 N.J.L. 333, 65 Atl. 888. 

estate v Powers, 36 Conn. 77 Also note cases under note 3, supra 

® State r Graham, 38 Ark. 519, Melody v Reab, 4 Mass. 473, and see 
Austin V state, 71 Ga. 596. 

T See Shorey v W'yckholf, 1 Wash.T. 348. 

SKellar v James, 63 W.Va, 139, 59 S.E. 939; St. John's Military Acad¬ 
emy V Edwards, 143 Wis. 551, 218 N.W. 113. 

0 Osaka v U.S., 84 Fed. (2) 482, aff’d 5T S.Ct. 356. 

10 Osaka v U.S., 84 Fed. (2) 482, aff'd 57 S.Ct. 356. 

iiy.W.C.A, V Portsmouth (N.H.) 192 All. 617. “It is said that, notwith¬ 
standing this rule, the intention of the lawmaker must govern in the con¬ 
struction of penal as well as other statutes. This is true But this not a 
new independent rule, which subverts the old. It is a modification of the 
ancient maxim, and amounts to this, that though penal laws are to be 
construed strictly, they are not to be construed so strictly as to defeat the 
obvious intention of the legislature" United States v Wiltberger (U.S.) 
5 Wheat. 76, 5 L.Ed. 37. 
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apply with the same degree of strictness to every statute subject to 
strict construction but with degrees varying according to the sever¬ 
ity of the statute’s effector perhaps more accurately, as will 
appear more clearly later on, according to the interpreter’s concep¬ 
tion as TO what should or should not he included within the statute’s 
scope. Penal and criminal statutes, statutes in derogation of com¬ 
mon rights and of the common law, statutory grants, statutes author¬ 
izing summary proceedings, and most tax laws are among the enact¬ 
ments usually' subject to strict construction. 

On the other hand, there are many statutes which will be liber¬ 
ally construed. Where this is the case, the meaning of the statute 
may he extended to matters ivhieh come ivithin the spirit or reason 
of the law or within the evils which the law seeks to suppre.s.s or 
correct,'^ although, of course, the statute can under no circumstances 
be given a meaning inconsistent ivith, or contrary to the language 
used by the legislators.^** Consequently, any matter reasonably with¬ 
in the statute’s meaning, may be included within the statute’s scope, 
unless the language necessarily excludes it.*“ 

But a liberal construction does not require that words be ac¬ 
corded a forced, strained, or unnatural meaning',or warrant an 
extension of the statute to the suppression of supposed evils or the 
effeetuation of conjectural objects and purposes not referred to, 

i- Common, v Fisher, 17 Mass. 4G (criminal), Modern Woodmen of Amer¬ 
ica V Wieland, 109 Mo.Ap. 340 (retrospective). “We should also rememher 
that 'strict construction' is not a precise, but a relative expression; it 
varies in degree of strictness according to the character of the law under 
construction. It is not the exact converse of liberal construction, for it 
does not consist in giving words the narrowest meaning of which they are 
susceptible." Cummins v Kansas City Public Service Co, 334 Mo. 672, 66 
S.W, (2) 920, 925 

13 In re Jolmson's Estate, 98 Calif. 531, 33 Pac. 460, 21 L.R A. 380; State 
V Malushy, 59 N.D. 501, 230 N.W 735, 71 A.L.R. 190; Kellar v James, 63 
W.Va. 139, 59 S.E 939. Also see Shorey y Wyckboff, 1 Wash.T. 348 “We 
are of the opinion that the term 'liberal construction’ means to give the 
language of a statutory provision, freely and consciously, its commonly, 
generally accepted meaning, to the end that the most comprehensive ap¬ 
plication thereof may be accorded, without doing violence to any of its 
terms." Maryland Casualty Co. v Smith (Tex.) 40 S.W. (2) 913, 

Hill re Johnson’s Estate, 98 Calif. 531, 33 Pac. 460, 21 L.R.A. 380. 

13 State V Powers, 36 Conn. 77. 

13In re Johnson's Estate, 98 Calif. 531, 33 Pac. 460, 21 LR.A. 3S0; 
Coggshall V City of Des Moines, 138 Iowa 730, 117 N.W. 309, 
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nor indicated in any of the terms nsed.^'^ In other words, a liberal 
construction resolves all reasonable doubt in favor of the applicabil¬ 
ity of the statuted“ And chief among the statutes subject to liberal 
construction, are remedial statutes, statutes pertaining to remedies 
and procedure, and curative acts. 

In a number of situations, however, the rules pertaining to strict 
and liberal construction will not be followed. For iustauee, they 
will not he adhered to where to do so will defeat the purpose of the 
•statute,or where abs'urd results will oeeiir.-“ And their application 
may he affected by other rules of eonstruetion.’^ 

An illustration of the application of the rule of strict construc¬ 
tion will be found iii Commonwealth v Goldman (205 Mass, 400, 91 
N. E. 392) where the question arose Avhether an automobile was iii- 
eliided in a statute which read, in part, as follows: “Whoever— 
with intent to cheat or defraud the owner thereof—refuses to pay 
for the use of a horse or carriage the lawful hack or carriage fare 
established therefor by any city or town, shall be punished by a fine 
of not more than twenty dollars or by imprisoinnent for not more 
than two months, or by both such fine and imprisonment.” Clearly, 
under a liberal construction, the word ‘‘earriagc” would include an 
automobile, but not under a strict construction—a construction 
adopted by the court in this case lu Surace v Danna (248 N. Y, 18, 
161 N, E. 315) will be found an application of the rule of liberal 
construction. In this ease, the workmen’s compensation act pro¬ 
vided that “benefits due- shall not be assigned, released or 

commuted-, and shall be exempt from all claims of creditors and 

from levy or collection of a debt”, and the court rejected a judg¬ 
ment creditor’s claim that such benefits become subject to 'seizure 
a.s soon as they are paid so that money on deposit in a bank repre¬ 
senting such benefits could be reached by garnishment. 

UKellar v James, 63 W.Va. 139, 59 S.E. 939. 

18 state V McCrystol, -13 La. Ann. 907, 9 So. 922. 

isSweetser t Lowell, 236 Fed. 169, 149 C.C.A 359. Also see cases under 
notes 8 and 14, supra. 

coSweetser v Lowell, 236 Fed. 169, 149 C.C.A. 359; Rawson v State, 19 
Conn. 292. 

21U.S. V Raynor, 302 U.S. 540, 58 S.Ct. 353 (Inatory). Tlie Harriet, 1 
Story 251, Fed. Cas No. 6,099 (pari matriia); Rawson v State, 19 Conn. 292 
(aljsurd results); Regan r Bnsley, 283 Mo. 297, 222 S.W. 773 (mandatory 
construction). Also see § 173, supra. 
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As we have already suggested, one camiot but be impressed with 
the fact that after all, in most eases, iuterpretation generally lioils 
down to the sole problem whether the statute involved shall be 
strictly or liberally construed; that is, whether what has been aptly 
called a "determinate” shall be included or excluded from the 
statute’s operation. If.it is to be included, then the statute will lie 
liberally construed; if it is to be excluded, then it should be strictly 
construed, Almost any prolilem of interpretation basically involves 
this judicial attitude. Consequently, the type of construction to 
which the court will .subject a statute is a most important considera¬ 
tion. 


§ 239. A Rational Basis for Determining What Statutes Shall 
Be Strictly Construed.—Wliile the conclusion cannot be avoided that 
in most cases whether a .statute will be given a liberal or a strict 
construction will depend upon whether the court thinks a given 
"determinate” should be included or excluded from the statute’s 
operation, it is a factor of great importance. Yet to make the type 
of oonstructioii turn upon the wish of the interpreter, does not neces¬ 
sarily constitute a satisfactory basis upon which to decide the nature 
of the construction to be applied to a given statute. It is too uncer¬ 
tain and unpredictable. If some basic test could be found by which 
one might ascertain whether the legislative enactment should be 
liberally or strictly construed, the legislative intention would become 
far more predictable. Do the courts apply such a test today? Is 
such a test capable of ascertainment and statement? These are im¬ 
portant inquiries whose answers might make the interpretative proc¬ 
ess appear inuch more logical than it now seems to be. 

An examination of the cases reveals that, aside from the wi.sh 
of the interpreter, whether a statute will be liberally or strictly 
construed seems generally to depend upon the type pr nature of the 
statute involved,^^'^ Certain statutes, such as penal and criminal 

siaLaFoi'gue v Waggoner, 189 Ark. 757, 75 S.W. (2) 235, Texas Em¬ 
ployers’ Ins. Assn, V City of Tyler (Tex. Civ.Ap.) 283 S W. 929, rev on other 
grounds, 288 S.W. 409. Also see State v O'Neil, 147 Iowa 513, 126 N.W 454: 
"In criminal cases, where the life or liberty of an individual is involved on 
one side, and the enforcement of law in the interest of the public welfare on 
the other, no private right of contract or property being imperiled by 
liberality of construction, the courts go further than in civil cases to recog¬ 
nize the common juflgmeiit of humanity as to what is right and just, and 
they allow many exceptions to statutory definitions of what shall constitute 
crime.” 



454 


The Constructiok op Statutes 


§239 


statutes, ai’e toiistrued strictly against the state, while others, such 
as statutes of a remedial nature, are liberally eoiistrued. Similarly, 
statutes in derogation of common rights and of the common law are 
subjected to a strict construction iu favor of the citizen, while acts 
ill derogation of sovereignty are strictly construed in favor of the 
government. 

It would seem probable that a common distinctive difference 
exists between the statutes subject to a strict construction and tliose 
subject to a liberal eoiistruction. Yet, when we reconsider the re¬ 
sults of onr examination of the various cases on the subject, and 
realize that often the same statute in its several parts is subjected to 
different types of construction, doubt is created whether the type 
of the statute can be relied upon as the factor truly determinative of 
the cunsli’uetioii which should be accorded to it. Nevertheless, must 
not there he some great, general basic reason for adopting different 
types of construction in different cases—a rea.son which will either 
justify the practice in oiir courts of rcsoiding to strict or liberal 
construction, or indicate the practice has no foundation upon which 
to stand? Undoubtedly, there is strong mdication that some factor 
exists wiiicli should, or actually does, determine tlio type of cim- 
.striietion to be used in a given ea.se 

Why .should a statute he subjected to a strict or a liberal con¬ 
struction, as the ease may be^ The only answer that can possibly 
be correct is because the type of construction utilized gives effect 
to the legislative intent. Sometimes a liberal construction must he 
used in order to make the legislative intent effective, and sometimes 
such a construction will defeat the intent of the legislature. If thi.s 
is the proper conception concerning the rule of construction to be 
iidhcied to, then a strict or a liberal coiistmction is simply a means 
bj wliieh the scope of a statute is extended or restricted in order 
to convey the legislative meaning. If this is the proper position to 
be accorded strict and liberal constructions, it would make no dif¬ 
ference whether the statute involved was penal, criminal, remedial 
or 111 derogation of coiiinion right, as a distinction based upon this 
clas.sifieation would then mean nothing. On the contrary, to take a 
penal .statute as an example, it might be subject to a strict or a lib¬ 
eral eonstrnetion depending upon which would effectuate the legis¬ 
lative intent. If this is the proper sphere of strict aud liberal eou- 
striictioii, the nature of the construction to be given a .statute affords 
no assistance in ascertaining the legislative intent. 
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Strict and liberal constructions should be used as iiistnnueiits in 
the process of ascertaining the legislative intent when it is in doubt; 
otherwise, they have little or no value. They should be able to assist 
the court in ascertaining the legislative meaning. Yet the courts 
seem to use different types of construction largely in the applica¬ 
tion of the statute. Of course, this is a part of the interpretative 
process, and the use of strict and liberal construction in this con¬ 
nection is an important step in making the legislative intent ef¬ 
fective ; but even here we find no clear cut standard announced by 
which to determine when to resort to strict construction and when 
to resort to liberal construction, unless it he the just and reasonable 
operation of the statute. 

It is surely an imobjeelionable .standard if the court will de¬ 
termine the scope and extent of a statute’s operation on the liasis 
whether in a given case the suggested construction is just and rea¬ 
sonable, as determined by existing standards of what is right and 
wrong, eq.uitable and inequitable, reasonable and unreasonable As 
has been pointed out time after time in this treatise, we must pre¬ 
sume that the legislatui’C intends that its proiiomicemeiits will oper¬ 
ate fairly, reasonably and equitably. More than that, if we adhere to 
the view that the legislature in enacting a statute, possibly does not 
have a specific intent with reference to every possible case that may 
arise under the statute, the standard just suggested for determiiiiiig 
whether it shall be subjected to a strict or liberal construction, seems 
all the more logical. And in enacting a statute, the legislature, so 
it would appear, impliedly delegates to the courts the power to de¬ 
termine thi.s intent—the just and reasonable operation of the law— 
whenever specific cases arise. 

Of course, every man’s conception of what is right and wrong 
or reasonable and uimeasonable is not the same in every instance. 
Different outlooks on life, different associations, and a hundred 
other considerations inevitably influence men’s conceptions of the 
various standards of conduct and morality. This factor presents one 
barrier to the basis just suggested for determining the type of con¬ 
struction to which a statute should be subjected. Yet, upon the 
great fundamental conceptions of right and reason, men generally 
agree. At least, society seems to have certain standards universally 
adhered to. 

By making' the type of construction turn upon the nature of the 
statute being subjected to the process of interpretation, a certain 
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ainoimt of tlie objection which arises from Jeaving the determination 
entirely to the court’s conception of what is just and reasonable, is 
removed. Or perhaps better, whether a statute shall be subjected 
to a liberal or strict construction should depend upon the nature of 
the right involved. This would eliminate the objection to allowing 
the character of the statute to be determinative of the type of con- 
.structioii, where the statute may partake of several natures—being 
part penal and part remedial, or part remedial and part in deroga¬ 
tion of the common law or common right. 

Imdoubtedly, certain human rights are so valuable and essential 
that the law look.s upon them with favor at all times. Any tendency 
toward their impairment or destruction should be avoided or limited 
a.s much as possible. Any method or means set up for the promotion 
and protection of such rights should at all times lie favored. In 
a democracy, at least, certain rights are regarded beyond the en¬ 
croachment of the governiueut; there are certain matters in which 
man is superior to the goveriuneut. Even with reference to rights 
which the government may reasonably regulate for the benefit of 
the general good, there is a limit beyond which the government can¬ 
not go. All men are endowed “with certain inalienable rights, that 
among these are life, liberty and the pursuit of happiness” 

Of course, the problem is to know when individual rights must 
give way to the general welfare. On one side of the dividing line, 
the .statute should always be liberallj'’ construed in favor of the indi¬ 
vidual ; on the other side, the statute might perhaps be liberally con¬ 
strued ill favor of the public. While public welfare may be a superior 
consideration beyond a certain point, it should not be so regarded 
any further than is clearly compatible with the democratic philos¬ 
ophy of government. There is undoubtedly a limit to the right of 
society in general to regulate or limit individual rights, although 
its lioiiiidaiy may not be well defined. As the court said in Nolan v 
Jones (263 Pa, 124, 106 Atl. 235), “to justify the state iu . . . 
interposing its authority in behalf of the public, it must appear; 
First, that the intere.sts of the public generally, as distinguished from 
those of a particular class, require such interfereuee; and second, 
that the means (employed) are reasonably necessary for the accom¬ 
plishment of the purpose, aud not unduly oppressive on individuals.” 

It would therefore seem that any statute pertaining to the pro¬ 
motion and protection of individual rights, at least so long as these 
rights are beyond the legitimate control or regulation of the govern- 
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meat, is entitled to Le liberally construed in favor of the individual 
in a contest with the government. When the right of the individual 
reaches the point that it may from there on be regulated in behalf of 
the public, then perhaps a liberal construction in favor of the public 
i.s not out of place, as we have already suggested. At least, such an 
attitude may be found in Hipp v Prudential Casualty Co. (60 S. D. 
300, 244 N. W. 346): 

"The law was enacted, not for the benefit of the insurance 
company nor for the benefit of the bus company, but for the 
sole benefit of the public. It is not the intent of the law to per¬ 
mit a bus company to insure certain specified vehicles used in 
its business and leave others uninsured.” 

Such an attitude may be proper where the state exercises its police 
power for the benefit of all the people. Consec^uently, if the police 
power is exercised for the benefit of certain groups or classes as dis¬ 
tinguished from the public at large, the statute sliould surely be 
strictly construed. An individual should not have his personal 
rights impaired or sacrificed simply to advance the welfare of other 
individuals, unless the statute clearly calls for such a sacrifice. 
Naturally, where the entire public welfare is involved, often indi¬ 
vidual rights must be subservient thereto. 

Nevertheless, even where the public welfare is involved, highly 
important as individual rights are, and realizing how easily they 
may be impaired or destroyed, the better judicial attitude might sub¬ 
ject all statutes of this type to a liberal construction in favor of the 
individual, At least, this would lay down a rule easy of application 
It seems to be the rule already applied by the coiu-ts generally in the 
construction of criminal statutes, even in face of the fact that they 
are statutes pertaining to the public welfare. It is also a rule 
applied to statutes which limit the general right of contract. New 
York Life Insurance Company v West, 102 Colo, 591, 82 Pac, (2) 
254. As Lieher says in his Political Hermeneutics, Ch, 6, § 10: 

"Let everything that is in favor of power be closely con¬ 
strued : everything in favor of the security of the citizen and the 
protection of the individual he liberally and comprehensively 
interpreted; for the simple reason, that power i.s power, and 
therefore able to take care of itself, as well as tending by its 
nature to increase, while the citizen may need protection.” 

Indeed, as is so well stated in Board of Education v Carmichael 
(Ala.—187 So 414), "statutes securing elenieutaiy rights are con¬ 
strued in favor of the citizen.” Obviously, therefore, the additional 
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safeguard to Imman rights provided by this type of construction con¬ 
stitutes a worthy reason for its application. 

Naturally, since all persons slioukl stand before, the law on an 
equal footing, any statute which grants special rights to certain indi¬ 
viduals should be strictly construed against the statutory bene¬ 
ficiary. This seems to he the basis for subjecting statute,? in deroga¬ 
tion of eommou rights to a strict construction. Moreover, where 
a .statute regulates the conduct of public officials, since such a 
statute has as its purpose the promotion of the welfare of the mem¬ 
bers of the public, the statute should be liberally construed in favor 
of the members of the public. 

One might go on and enumerate other rights and indicate the 
type of construction desirable in each instance. But, as will be ap¬ 
parent, if we make the construction turn upon the nature of the 
right, we will establish a basis with practically the same difficulties 
that exist where we make the construction depend upon the type of 
statute. And besides, even should we determine whether a statute 
should he liberally or strictly.construed in the light of tlie right 
involved, the consideration of which construction will be the most 
productive of justice is aetuiilly the decisive factor, 

After all, in accord with what we stated at the beginning of this 
section, the only possible basis of a I'ational nature, is to allow the 
legislative intent to be the decisive factor. Inasmuch as that intent 
constitutes the law of the .statute, if a liberal construction will inahe 
the legislative intent effective, the statute should be given a liberal 
constmetion. Conversely, if a strict construction will make the leg¬ 
islative intent effective, the statute should be subjected to a strict 
construction. Hence, neither the nature of the .statute nor the type 
of the right, need give the court any concern, except as they may 
indicate the legislative meaning. Perhaps this will lead to the 
present day practice of the courts. If so, perhaps the present prac¬ 
tice is the mo.st practicable. At least one court has expressly stated 
the rule to be that the statute subject to construction should receive 
a strict or liberal eonstrnction according to which will execute the 
real leghslative intent. This view was taken by the court in Alton, 
etc., Railroad Co, v Yaudalia Eailroad Co., 268 Ill. 68, 108 N. E. 800. 

In this connection, however, it is important to keep in mind 
that, as so aptly stated by Dwarris, “it is not in the power of human 
intelligence whether combined in legislative bodies, or otlierwise, to 
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foresee and provide beforehand, for every eonibination of facts, or 
circumstances, ■vvliieh may occur in the infinite variety of luimaii 
affairs. . . , The lawmaker, however desirous he may be to make 
his code complete, can only foresee and provide for classes of ca.ses; 
and in doing this, he must rather be guided by the experience of the 
past, than by any faculty of discerning the future.” To the courts, 
the legislature must leave the "application of statutes to particular 
eases”,bin accord with the obvious basic legislative intent that its 
enactments are intended to operate reasonably and equitably as de¬ 
termined by our generally accepted standards of proper conduct and 
what is right and just By this proees.s alone, is it possible for our 
courts to maintain a workable and practical as well as an equitable 
system of jurisprudence, for legislatures cannot deal with all indi¬ 
vidual cases as they arise any more than they can enact legislation 
which will cover every conceivable human controversy. By utilizing 
.strict or liberal coustruction iii order to rightly determine human 
controversies, the courts may include or exclude those cases which 
apparently violate our concepts of reason and justice, from the 
operation of a given statute. Such a construction, .so it would seem, 
since it appears to be pidmarily eoneerueci with determining the 
pending controversy in accord with onr general concepts of proper 
conduct, might well be desiguated as "ethical interpretation” 

This sort of construction also provides a means whereby legisla¬ 
tion is moulded to meet those changes which take place in a moving 
civilization. Obviously, it is impossible for the law-makers to enact 
a law which will unquestioiialily be equitably applicable lor all limp 
to come The difficulties confronting the enactment of such a law 
are rather poetically, yet strikingly auiiouiiced in the following 
translation by Dwarris; 

"How arrest the action of time’ How oppose the course 
of events or the insensible change of customs? How know and 
calculate m advance what experience alone can reveal to us? 
Can foresight ever extend to objects which thought cannot at¬ 
tain? Men never rest, they are ever active, and the movement, 
which does not stop, and whose efforts are diversely modified 
by circumstancGS, produces every luonieut some new combina¬ 
tion; some new fact; .some new result”. Discours Preliminaire 
(hi premier project du Code Civil, p. 20. Dwanis (Potter) on 
Statutes, p. 296. 

Until the legislature can, or does act, surely the use by the courts 
of .strict or liberal construction in order to keep existing statutory 
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law from working rank injustices because of clianges in human rela¬ 
tions and conceptions, is not improper. If custom ultimately makes 
law, both statutory and common, as it surely does, might it not be 
said, even if we should refuse to acquiesce in the view that a strict 
or a liberal construction, as the case may be, may be utilized to 
include or exclude a given "determinate” from the statute’s opera¬ 
tion, because of the basic legislative intent that its enactments should 
always operate equitably, that the law created by changing human 
concepts and customs impliedly repeals the old law oi’ exempts the 
later controversies fi-om its operation ? 

It would therefore seem that whether a statute should receive a 
liberal or a strict construction, should depend upon which will make 
the legislative intent effective, such legislative intent in any case of 
doubt being largely determined by ethical considerations. It would 
seem that the "ethical interpretation” of any statute eliminates the 
.objection to “spurious interpretation”—the exercise of legislative 
power by the judiciary—and at the same time provides a broad and 
all-eompreheusive method of determining whether a statute shall be 
strictly or liberally interpreted. 

§240. Criminal and Penal Statutes, GenerallyCriniiiial 


22 As to what statutes are criminat and penal, see § 73, snprn. Is there 
a distinction between a penal statute and one which does not create a crime 
or fix a punishment? See State y Small, 29 Minn. 216, 12 N.W. 703' "It is 
urged that this is contrary to the lule that penal statutes must he construed 
strictly By this rule nothing more is meant than that penal statutes shall 
not, by what may be thought their spirit and equity, he extended to offenses 
other than those which are specifically and clearly described and provided 
for. The reason of the rule is that the law will not allow of constructive 
offenses or arbitrary punishments. Therefore, penal statutes are taken 
etrletly and literally only in the point of defining and setting down the 
fact and the punishment, and not generally, in words that are but circum¬ 
stances and conveyances in the putting of the case,” And for history of the 
rule of strict construction as applicable to penal statutes, see Hall, L — 
Strict or Liberal Construction of Penal Statutes, 4S Harv. LRev. 748 (1934). 

23 The rule of strict constniction is also applicable to quasi-criminal 
statutes. Wright v State (Tenn.) 106 S.W (2) 866, and Avers v Phillips 
Peti'o, Co., 25 Fed. Supp. 458, or to statutes penal in nature Shultz v Mor¬ 
gan, 1 Kan. Ap 572, 42 Pac. 254. 
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and penal statutes must be strictly construed;-^ tliat is, tliey cannot 
be enlarged or extended by intendment, implication, or liy any 
equitable considerations.^® In other words, the language cannot be 
enlarged beyond the ordinary meaning of its terms in order to carry 
into effect the general purpose for wliieh the statute was enacted.^® 

aiBolles v Outing Co., 175 U.S. 262, 20 S.Ct. 94, 44 L.Ed. 353; Butts r 
Merchants’, etc, Trans Co., 230 U.S. 12G, 33 S.Ct. 964, Prussian t U.S,, 282 
U.S. 675, 75 L.Ed. 610, 51 S Ct. 223, General Motors Acceptance Corp. y 
C rumpton, 220 Ala. 297, Ex parte McNulty, 77 Calif. 164, 19 Pnc. 237; State 

V McMahon, 53 Conn. 407, 5 Atl. 596, Ex parte Knight, 52 Fla. 144, 41 So, 
786; Zellers v White, 208 III. 518, 70 N.E. 669; State v Lowry, 166 Ind. 372, 
77 NE. 728, In re Kuhn, 125 Iowa 449, 101 N.W. 151; State v Prather, 79 
Kan. 513, 100 Pac. 57; Harrison v State, 22 Md. 468. Libby t New York, etc., 

R. Co., 273 Mass. 522, 174 N.E. 171, 73 A.L,E. 101; People v Gadway, 61 
Mich. 285, 28 N.W, 101, State v Maurer, 255 Mo. 152, 164 SW. 551; People 

V Nelson, 153 N.Y. 90, 46 N.E. 1040; State v Health, 199 N.C. 135, 1B3 S.E. 
855, 97 A.L.R. 37; State v Shaivnee. 167 Okla. 582, 31 Pac (2) 552, 92 A.L.K. 
948. It IS held m some Jurisdictions that this rule of construction as ap¬ 
plicable to criminal statutes applies only to those of a high penal nature 
and not to misdemeanors. Zucarro v State (Tex.), 197 S.W. 982; also see 
State V Maurer, 255 Mo. 152, 164 S.W. 551, that misdemeanors affecting in¬ 
dividuals are more liberally construed than those affecting the general 
public, Conversely, felony statutes should receive a strict construction, 
State ex rel Cherry v Davidson, 103 Fla. 954, 139 So, 177; State v Holder, 335 
Mo. 175, 72 S.W, (2) 489. If the statute be penal, it should be strictly con¬ 
strued, especially -where the act for which punishment is piovided, is 
innocent or unintentional. Francaise v De Navigation, 19 Fed. (2) 773, 
The rule of strict construction is applicable to statutes of a criminal 
nature. In re Kuliu, 125 Iowa 449, 101 N.W. 151. It is also applicable 
to statutes imposing penalties, People ex rel Johnson v Peacock, 98 111. 
172, Max-well v Rives, 11 Nev. 213, or forfeitures, Coble v Slioffner, 75 N.C. 
42 (usury); In re Kuhn, 125 Iowa 449, 101 N.W. 151, or even damages, on 
the injured person. Meidel v Anthis, 71 III. 241; Cleveland, etc,, R, Co. v 
Wells, 65 Ohio St 313, 62 N.E. 332, 58 LR.A 651; Kennedy v Gariigan, 23 

S. D. 265, 121 N.W 783, 

26 U.S. v Weitzel, 246 U.S. 533, 38 S.Ct. 381, 62 L.Ed 872; Braffith v 
People of Virgin Islands, 26 Fed. (2) 646; People v Mooney, 87 Colo. 567, 
290 Pac. 271, Rawson v State, 19 Conn. 292; State v Lloyd, 320 Mo. 236, 7 
S.W. (2) 344; Ex parte Rickey, 31 Nev. 82, 100 Pac 134, Security Finance 
Co. V Hendry, 189 N.C. 549, 127 S.E. 629; Diddle v Continental Cas Co., 65 
W.Va. 170, 63 S E. 962;State v Columbian National Life Ins. Co,, 141 Wis. 
557, 124 N.W 502. Generally, statutes are to be construed strictly against 
a forfeiture. U.S. v Batre, 69 Fed. (2) 673. 

20In re McDonough, 49 Fed. 360 Also see State v Tracy (Mo.) 29 SW. 
(2) 159, where the punishment indicated that the statute did not include 
felonies. 
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Only those persiuis,^' offenses/® and penalties,clearly inchidecl, be¬ 
yond any reasonable doubt, ivill be considered Avitbin the statute’s 
operation. They must come clearly within both the spirit and the 
letter of the statute,®^ and where there is any reasonable doubt, 
it must be resolved in favor of the person accused of violating the 
statute that is, all questions in doubt will be resolved in favor of 
those from whom the penalty is sought.®'* For example, the Avovd 
“carriage” cannot be construed to include automobiles,or “self- 

2rErbaugli v US,, 1T3 Fed. 433, 97 C.C.A. 663, Alexander r Crosby, 143 
Iowa 50, 119 N.W. 717; Hatton v State, 92 Miss. 651, 46 So. 708; Nance t 
S outhern R. Co., 149 N.C. 366, 63 S.E. 116; Ex parte Brown, 21 S.D. 515, 114 
N.W. 303; and see State v Bartley, 304 Mo. 58, 263 S.W 95, Hall r. State, 
20 Ohio 7. One cannot by implication be made subject to a criminal statute. 
State T Lloyd, 320 Mo. 236, 7 S.W. (2) 344. 

38 Young T State. 58 Ala, 358, Groft v State, 171 Ind. 547, 85 NE. 769; 
State V Wallace, 102 Me. 229, 66 Atl. 476; People r Weinstock, 193 N.Y. 
481, 86 N.E 547; State v Columbian Nat. Life Ins. Co., 141 Wis. 557, 124 
N.W. 502, Nor will such statutes be read so as to create crimes or new 
degrees or classes thereof, unless clearly required by the language. Colson 
V Aderbold, 73 Fed. (2) 191. 

20 Western Union Tel. Co. y Axtell, 69 Ind.’189. 

30 State V Hanobette, 88 Kan. 864, 129 Pac. 1184, State v Reed (La.) 177 
So. 252; City of Anderson v Pant, 96 S.C. 5, 79 S.E. 641; raulkner v Town of 
South Boston, 141 Va. 517, 127 S.E 380; State y Hoffman, 110 Wash. 82, 188 
Pac. 25; Brown v State. 137 Wis. 543, 119 N.W S38, 

OiBraffitb v People of 'Virgin Island, 26 Fed. (2) 646, Atlantic Coast Line 
R. Co, V State, 73 Fla. 609, 74 So 695; State v Andrews, 167 Iowa 273, 149 
N.W. 245; State ex rel. Spriggs y Robinson, 253 Mo. 271, 161 S W. 1169, Ex 
parte Smith, 33 Nev. 406, 111 Pac. 939; Houser v State, 17 Ohio N.P.N.S 153; 
Common, y Shields, 50 Pa. Super, 194; State v Hoffman, 110 Wash. 32, 188 
Pac. 25; Haines v Territory, 3 Wyo. 167, 13 Pac. 8. 

32 But see State y Small, 29 Minn. 216, 12 N.W, 703. 

33 Chase v Curtis. 113 U.S. 452, 5 S.Ct 554, 28 L.Ed, 1038; People v 
Moone}', 87 Colo. 567, 290 Pac. 271; Ex parte Amos, 93 Fla. 5, Roblt v 
Kasemeier, 140 Iowa 182, 118 N.W. 276; People t Lockhart, 242 Mich. 491, 
219 N.W. 724; State y Dailey, 76 Neb. 770, 107 N.W, 1094; State y Heath, 
199 N.C. 135, 153 S.E. 855; State y Fargo Bottling Works Co., 19 N.D. 396, 
124 N.W. 387; Buzzard v Common. 134 Va. 641, 114 SE 664; Huntwortb v 
Tanner, 87 Wash. 670, 152 Pac. 523, Weirich v State, 140 Wis. 98, 121 NW. 
652. Such laws are to be construed strictly again.st an offender and lib¬ 
erally In bis favor. State v Tower, 185 Mo. 79. 84 S W. 10; Weiricli v State, 
140 Wis. 98, 121 N.W. 652, 

31 People V Ryan, 374 N.Y. 149, 8 NE. (2) 313. 

33 Common, y Goldman, 205 Mass. 400, 91 N E. 392. Cuntni: Baker v 
Fall River, 187 Mass. 53, 72 N.E. 336. 
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prupelled vehicle” to include aircraft^" Nor can the court, as a gen¬ 
eral rule, supply or correct auj' omission of the legislature regard¬ 
less of what may lie its caused" And it matters not that the court 
believes that the statute should have been more comprehensive,^® 
or that a strict eonstriietion produces an undesirable result 

Since the power to inflict punishment is vested in the legislature 
rather than in the courts, there is considerable danger in subjecting 
criminal or penal statutes to a liberal construction, lest the court 
invade the province of the legislature'*® Moreover, the creation of 
an offense by interpretation may operate to entrap the unwary and 
Ignorant and threaten the rights of the people generally.** As is 


31. McBoyle v U S., 51 S.Ct, 340. 

37 Schilling: v State, 110 Ind. 200, 18 NE. 682; State t Finch, 37 Minn. 
433, 34 N.W. 905. In this connection also see § 169, and §§ 200 and 201, supra, 

38U S. V Weitzel, 246 U.S. 533, G2 L.Ed. 372, 3S S.Ct. 381, 

31 ) Grace v State, 40 Ark. 97; Ex parte Twing, 188 Calif. 261, 204 Pao 
1082; Buufill v People, 154 III. 640, 39 N.E. 565; Hanks v Biwn, 79 Iowa 
560, 44 N.'W, Sit; Kuhn y Kuhn, 125 Iowa 449, 101 N.W. 151; West v State, 
27 Okla. Cr 125, 225 Pac. 556. But see State v Sutton, 53 Kan. 318, 36 Pac. 
716; Hightower y Detroit Edison Co., 262 Mich. 1, 247 NW. 97. And note 
U.S. y Batre, 69 Fed. (2) 673 (C.CA-9lli) (fraud on revenue); New York 
Cent R.R v U.S., 265 U.S. 41 (safety appliance act); Atchison, T. & S. F. R 
Co. V U.S,, 244 U.S. 336 (hours of service); People v Tallmadge, 328 III. 210, 
159 N.E 319 (receiving deposits by bank duiing insolvency); People v 
Abraham, 44 N.Y.S. 1077 (statute made for good of public). In this con¬ 
nection, also see State v Christup (Mo.) 85 SW. (2) 1024, where an escaped 
convict did not fall within the scope of the habitual criminal act which 
provided that it should apply when the defendant "shall be discharged, either 
upon pardon or upon compliance with his sentence” 

-10 U.S. V Wiltbei'ger (U.S.) 5 Wheat. 76, 5 L.Ed 37; Walton v State, 
62 Ala. 197; State v Lowry, 166 Ind. 372, 77 N.E. 728; State v Woodruff, 68 
N.J.L. 89, 52 Atl. 294. 

41 Walton V State, 62 Ala. 197; Common, v Cooke, 50 Pa. 201. Also see 
McBoyle v U.S. (U.S.) 51 S.Ct. 340. 
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obvious, the rule of strict construction largely and properly grows 
out of the tenderness of the law for the rights of the individual.-*" 

But it should always be remembered that the rule of strict con¬ 
struction does not require such a narrow, restrictive, verbal or un¬ 
reasonably teelmieal construction as will defeat the clear intention 
of the legislature.*^ Similarly, unless unavoidable, a strict construc¬ 
tion should not he used so as to render a statute ineffective,** or to 
lead to absurd results, or to defeat the obvious intention of the 
legislature,*® Nor should a penal statute be construed so strictly as 
to -work a pubhe mischief, unless required by words of explicit and 
unequivocal import.*’ 

A.S thus appears, the rule of strict construction does not negative 
the u.se of other rules of construction in order to ascertain the legis- 


«U.S. y Wiltberger (U.S.) 5 Wheat. 76, 5 L.Ed, 37; State v Lowry, 160 
Ind. 372, 77 N.E. 72S; Jennings v Common., 109 Va. 821. 63 S.E. 1080. 

*3 U.S v Raynor. 302 U.S. 540, 58 S.Ct. 353, 82 L.Ed. Trammell v Vic¬ 
tor Mfg. Co, 102 S.C. 483. 86 S.E. 1057. Also see U.S. v Corbett, 215 U.S. 
233, 51 L.Ed. 173, 30 S.Ct. 81; Moore v Western Union Tel. Co., 164 Mo. Ap. 
165, 148 S.W. 157; Wldmer v State, 109 Ohio St. 236, 142 N.E. 145; Weirlcli 
V State, 140 Wis. 98, 121 N.W. 652 And see U.S. v Wiltberger (U.S.) 5 
Wheat. 76, 5 L.Ed. 37: ". . , Though penal laws are to be construed strictly 
they are not to be construed so strictly as to defeat the obvious intention of 
the legislature." In accord with this view, a trailer attached to a tractor 
was held to be a 'motor vehicle' within a satute prohibiting the operation of 
such vehicles of excessive weight on the highways State v Schwartzmanu 
Service Co. (Mo.) 40 SW (2) 479. 

nU.S. V Dillon, 168 Fed. 813, 94 C.CA. 337; Garrison v Southern Ry. 
Co., 150 N.C. 575, 64 S.E 578, Conrad w State, 75 Ohio St. 52, 78 N.E. 957, 
State T Larson, 119 Wash. 123, 204 Pac. 1041. 

45 U.S. v Katz, 271 U.S. 354, 70 L.Ed. 986, 46 S.Ct. 513. "And there can 
be no rule which requires courts so to understand a penal law, as to involve 
an absurdity, or frustrate the evident design of the law-giver," State v 
Fargo, IIS Conn. 267, 171 Atl.'661, 662. 

40Johnson V Southern Pac. Co, 196 U.S. 1, 25 S.Ct, 158, 49 L.Ed. 363. 
Also note § 43, supra. "Courts do not approach the construction of a penal 
statute . . . with the hostile purpose of crippling a legislative intent plainly 
expressed." State v Fargo, 118 Conn. 267, 171 All. 660. 

47 State V Small, 29 Minn. 216, 12 N.W. 703. 



§240 


Steict and Liberal Construction 


465 


lative purpose.*® Tlie ascertainment of the legislatiTe intent is, eren 
where penal statute are concerned, the sole legitimate purpose of 
judicial construction, and the rule of strict construction is to he util¬ 
ized, along with the various other rules of construction, simply as a 
means for discerning and making the legislative intent effective 

Accordingly, in United States v Raynor (302 U. S. 540, 58 S.Ct. 
353, 83 L.Ed. 413), where the federal couuterfeitng law was in¬ 
volved, we find this enlightening statement of the legal principle 
with which we are now concerned; 

"AVe are not unmindful of the salutory rule which requires 
strict construction of penal statutes. No rule of construction, 
however, requires that a penal statute lie strained and distorted 
in order to exclude conduct clearly intended to be within its 
scope. Nor does any rule require that the act be given the 'nar¬ 
rowest lueaning’, It is sufficient if the words are given their 

“18 "While we disclaim the right to extend a criminal statute to cases 
out ot Its letter, yet we hold it to he our duty to apply it to every case 
clearly within the cause or mischief of making it, when its words are broad 
enough to embrace such case” Walton v State, 62 Ala. 197. Also see 
Meadowci'oft v People, 163 III. 56, 45 NE. 991; Hanley v Western Union 
Teleg Co„ 115 Ind. 191, 15 N.E. 845, In re Ebbs, 150 N.C, 44, 63 S.E. 190. 
And see Johnson v Southern Pac, 196 U.S. 1, 25 S.Ct. 158, 49 L.Ed. 363. "I 
agree to that rule (of strict construction) in its true and sober sense; and 
that IS, that penal statutes are not to be enlarged by implication, or extended 
to cases not obviously within their words and purport But where the 
words are general, and include various classes of persons, I know of no 
authority, which would justify the court In restricting them to one class, 
or in giving them the narrowest interpretation, where the mischief to he 
redressed by the statute is equally applicable to all of them. And ivliere a 
word is used in a statute, wmich has various known significations, I know 
of no rule, that reijuires the court to adopt one in preference to another, 
simply because It is more restrained, if the objects of the statute equally 
apply to the largest and bioadest sense of the word. In short, it appears 
to me, that the proper course in all these cases, is to search out and follow 
the true intent of the legislature, and to adopt that sense of the words which 
harmonizes best with the context, and promotes in the fullest manner, the 
apparent legislative policy and objects of the legislature" In short, the 
rules of construction applicable in civil statutes also apply to penal statutes. 
People V Breyer, 139 Calif. Ap. 547, 34 Pac. (2) 1065. Penal statutes should 
use language which clearly shows what is forbidden, and the couits may 
not give to such words a meaning diflerenl from that in which they are 
understood by ordinary citizens. People v Stoll, 242 N.Y. 453, 152 N.E. 259; 
also see People v Lovelace, 97 Calif. Ap. 228, 275 Pac. 489. Moreover, the 
rule of strict construction cannot be applied, unless the statute is ambiguous 
or of doubtful import, Walsh v State (Dela.) 136 Atl 160, aff. 139 Atl. 257. 
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fair meaning in accord witli the evident intent of Cougi-eKS. 
C^ertainly, if Congress had intended to prohibit only the posses¬ 
sion of ‘distiucth'e paper’, it would have simply used the words 
‘distinctive paper’ instead of the distiugnishing words ‘similar 
paper adapted to the making of any such obligation’.” 

A similar view was taken by the court in State v Doran (124 Conn. 
IGO, 198 Atl. 573) where the theatre practice of “bank night” was 
held to be within the scope of the penal statutes against gambling': 

‘‘Of course, this being a erimiiial prosecution, wo cannot 
sustain the conviction of the defendant unless his acts are 
within the prohibition of one of our criminal laws, but in de¬ 
termining that question, we are not obliged to give to a statute 
a narrow technical meaning contrary to a legislative intent 
falling ‘within its spirit and (its) fair import’.” 

Not only does this rule cover the definition of the crime hut also 
the penalty provided; 

'' In other words, if the statute eoutains such an ambiguity 
as to leave a reasonable doubt of its meaning, it is the duty of 
the court not to inflict the penalty, and in a ease of substantial 
doubt as to what the legislatme really meant, that construc¬ 
tion should be adopted which is the least severe or which best 
protects the rights of the person accused or sought to he 
charged.” People vDe Eeuna, 2 N. Y. S. (2) 694, 166 Misc 582. 

Yet, the rule of strict construction has been held inapplicable 
where the defendant contends, not that the offense of which he is 
charged is not covered by statute, but by two code sections This 
case—Crahb v Zerbst (99 Fed. (2) 562)—may be well criticized if 
it be interpreted as a refusal on the part of the court to apply the 
one of two confietiug sections which most favors the defendant, 
although, of course, if the government has the right to elect one of 
two different statutes under which to charge the defendant, the 
rule obviously is inapplicable in determining which shall be utilized 
by the goveniment. If the offense is merely^ defined in two or more 
sections, as seems the situation in the above case, obviously such sec¬ 
tions must be construed together. Only after beng thus construed, 
can the court deteriiuie wdielher any ambiguity exists. If the statute 
is found to he ambiguous, then the rule of strict construction may 
properly be applied. 

As may be gathered from what we have already stated, statutes 
whicli provide a penalty either recoverable by the state or by the 
injured party in a civil action therefor, are usually considered penal 
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iicts so far as the rule of strict coiistruetiou is concerned. There¬ 
fore, the same rules rvdiich are applied to criininal statutes are also 
to be applied to statutes of this type. Nevertheless, there seems to 
be a tendency, with reference to such statutes, at least this is indi¬ 
cated liy a number of cases, that the penal provisions are of only 
secondary importance, so that that nature is not a sufficient reason 
for subjecting: the statute to a strict construction. Besides, statutes 
of this type are usually remedial and are primarily concerned with 
promoting' the public welfare by establishing recpiirements for the 
public safety, health and tranquility. By virtue of this, they might 
be srib,icctcd to a liberal eonsti'uetion, although the penal features, 
particularly if they are invoked, might well he regarded as suf¬ 
ficient to restrain such liberality to a large degree. 

§ 241, Statutory Provisions for Construction of Penal Acts,— 
A penal or criminal statute may by virtue of its own provisions he 
excluded from being subject to strict construction.^'’ Moreover, in 
a number of states,'’” the rule of strict comstruetinn of penal statutes 
has been expressly abrogated by provisions in the penal code.'^ 
Where this is the case, the common law rule is destroyed and penal 
statutes are required to he liberally construed according '‘to the 
fair import of their terms, with the view of promoting justice and 
effecting the purpose of the enactment Another type of statute, 
wnthoiit specifically abrogating the old rule, enacts practically the 

49 State V Hemriok, 93 Wash. -139,161 Pac 79. 

no See Hall, L—Strict or Liberal Construction of Penai Codes (193-1) 
48 Harv L.'Rev 748, 752, for history of the growth of statutory rule.? of inter- 
pi station of penal statutes, as well as for a list of the states with such stat¬ 
utes. 

01 In re Mitchell, 1 Calif. Ap. 396, 82 Pac 347, Peterson y Currier, 62 III. 
Ap. 1G3, Common, v Trent, 117 Ky. 34, 77 SW. 390: People t Teal, 196 N.Y. 
372, S9 N.E. 1086; State v Fargo Bottling Works Co., 19 N.D. 39G, 124 N.W. 
3S7; Morris v Territory, 1 Okla. Cr. 617, 99 Pac. 760; State v Dunn, 53 Ore. 
304, 99 Pac 278, 100 Pac. 258; and see Williams v Territory (Ariz.) 108 Par. 
243, and Thomas y State, 40 Okla. Cr. 204, 267 Pac. 1040. 

57Bush y State, 19 Ariz. 195, 168 Pac. 508; People v Sota, 49 Calif. 67; 
Common, y Trent. 117 Ky. 34, 77 S.W. 390; State v Fargo Bottling Works 
Co., 19 N.D. 396, 124 N.W. 387, Hunter y State, 10 Okla. Crim. 119, 134 Pac. 
1134; State v Dunn, 53 Ore. 304, 99 Pac. 278, 100 Pac 258; Muiray v State, 
21 Tex. Ap. 620, 2 S.W 757. Also see People v Weiustock, 193 N.Y. 481, 
86 N.E, 547. At least, nine states have this proyision: Oregon, Arizona, 
California, Minnesota, Montana, New York, North Dakota, South Dakota and 
Utah. 
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same rule of liberal interpretation.®^ And in some states, tire distinc¬ 
tion between the construction of civil and penal statutes is abolished 
with a caveat that “all statutes are to be construed with a view to 
carry out the intention of the legislatureBut even in these jur¬ 
isdictions, the court cannot enlarge a penal statute by implication, in¬ 
tendment,®® or by a strained and forced construction,®® so as to 
include persons and offenses not clearly included,®’^ or to exclude 
persons or offenses not clearly excluded.®® Indeed, auy other re¬ 
sult, would vest the power of punishment in the judiciary rather 
than in the legislature.®® And in addition to provisions in the crim¬ 
inal code, or penal statute itself, the rule of strict construction may 
be abrogated by a general statute requiring all statutes to be con¬ 
strued liberally.®® 

S3 See in this connection, Arkansas, Colorado, Illinois, Idaho and Iowa. 

See Texas, Kentuclcy and Nebraska. 

63 Burks T Bosso, ISO N.Y. 341, 73 N.W 58, City of Shawnee v London 
(Okla.) 106 Pac, 652; Ratchtf v State, 106 Tex. Cr, 37, 289 S.W. 1072, 

50 City of Rochester v Rochester Gas & Elec Corp., 233 N.Y. 39, 134 N.B. 
828, Also see West v State, 27 Okla. Cr, 125, 225 Pac. 556. 

5" Ex parte Twing, 188 Calif. 261, 204 Pac. 1082, People v Fleishman, 232 
N.Y.S. 187, 133 Misc, 288; Geneseo First Nat. Bank v National Live Stock 
Dank, 13 Okla. 719, 76 Pac. 130; Horner v State, 1 Ore. 267; State v Fargo 
Bottling Works Co, 19 N.D. 396, 124 N.W 387, People v Fleishman, 232 
N.Y.S. 187, 133 Misc. 288, 

58 State t Fargo Bottling Works Co., 19 N.D. 396, 124 N.W. 387, Also see 
People V Moore, 127 N.Y.S. 98, 142 Ap. Dlv. 402, aff. 201 N.Y. 570, 95 NE. 
1136; Common, t Woodward. 110 Pa. Super. 478, 168 Atl 347. 

50 U.S. V Wiltberger (U.S.) 6 Wheat. 76, 5 L.Ed. 37. And see State v 
Mems, 126 Minn. 191, 2 N.W. 492, that the rule of strict construction is neces¬ 
sary in order to guard against the creation of criminal offenses by judicial 
construction not intended by the legislature. Also note Lane v State, 120 
Neb. 302, 232 N.W. 96; Caldwell v State, 115 Ohio St. 458, 154 NE. 792, State 
V A. H. Read Co., 33 Wyo. 387, 240 Pac. 208. But for arguments supporting 
a more liberal interpretation, see Hall, L., Strict or Liberal Construction 
of Penal Statutes, 48 Harv. L.Rev. 748, 756 (1934). 

55See Richmond t Moore, 107 III. 429. And the language in State v 
Grinde, 96 Mont. 608, 32 Pac. (2) 15, 17, is particularly interesting: "It is 
argued by appellants that, since this is a penal statute, it must he strictly 
construed. To this we cannot assent Section 10710, Revised Codes 1921 
provides; The rule of the common law, that penal statutes are to be strictly 
construed, has no application to this code. All its provisions are to be con¬ 
strued according to the fair import of tlieir terms with a view to effect its 
object and to promote justice. Our duty is but to ascertain the intention 
of the legislature. But this intention is to be ascertained from the terms of 
the statute, and we may not 'insert what has been omitted or omit what has 
been inserted'.” 
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The language of the court in People y Reilly (6 N Y. S. (2) 1611 
reveals ‘vvliat probably is the position to which statutes prescribing 
that penal acts shall be liberally coiistruecl, have been generally 
relegated by the courts; 

"The Penal Law is not to he strictly construed On the 
contrary, the provisions thereof should be interpreted accord¬ 
ing to the fair import of their terms, so that justice may lie pro¬ 
moted and the objects of the law effected. 

"The legislature has thus directed the courts not to use art¬ 
ful reasoning ill the interpretation of the penal law, but it is our 
duty to give its words their usually accepted meaning ..." 

It is doubtful, even in tlie face of statutes seeking to abrogate 
the rule of strict construction, whether the courts have, or for that 
matter should, subject them to any different eoiistruetiou than they 
would without the statutory announcement. If the legislative intent 
is the object of interpretation, it should be ascertained and made 
effective, even tliougli a strict construction is necessary Since penal 
or criminal acts generally affect the rights and liberties which men 
consider the most precious, it does not seem unreasonable to as,surae 
that the law-makers, when enacting laws affecting these rights and 
liberties, intended that they be no more restrictive or severe than is 
clearly necessary. The law-makers must realize that there are cer¬ 
tain rights beyond the control of the state, and others which are suli- 
ject only to a limited amount of control or regulation. Conscientious 
legislators are surely solicitous of the rights and liberties of their 
constituents, and realizing the value of these essentials of hnmnn 
happiness and acliieveraent, must surely intend to impair them no 
farther than is absolutely necessary. More than this, it is mncli 
more probable that a specific penal law is enacted with a specific 
intent than it is in the light of the general statutory reciuiremcut 
that penal acts shall not be subjected to a strict construction. 

§ 242. The Rule of Strict Construction of Penal Statutes Criti¬ 
cized.—While it would appear that more could be said in favor of 
the strict construction of penal statutes than could he said against 
the rule, nevertheless the rule of strict construction has been sub¬ 
jected to considerable critiemm Perhaps no case assaults the rule 
more effectively than State v Fargo (118 Conn. 267, 171 Atl. GGO): 

‘' The principle that a penal statute shoidd receive a strict 
construction and that no act should he held within it which 



470 


Thk Construction of Statutes 


§242 


does not fall vritliiii its spirit and the fair import of its language 
. . had its origin in England at a time when English law was 
exceedingly harsh in its penalties and sweeping in its con¬ 
demnations. There is not now the same necessity for adherence 
to technical niceities or artificial distinctions in aid of per¬ 
sons accused of crime as there was then. . . . The criminal 
code of this state is clear in its definitions of crimes, mild in its 
punishments, and careful in its provisions for securing full and 
impartial trials. It is a false humanity which would protect 
offenders, either by stifling detection and pro.seention, nr by 
affording facilities to escape conviction, by unnecessary and 
artificial technicalities in the administration of the law. The 
purpose of the rule of .strict con.strnction is not to enable a 
person to avoid the clear import of a law through some mere 
teehiiicality, but to eualdc the people of the state to know 
clearly and precisely %vhat acts the legislature has forbidden 
under a penalty, that they may govern their conduct accord¬ 
ingly. and to make sure that no act which the legislature did 
not intend to include will be held by the courts witliiu the 
penalty of the law To enforce the rule beyond its purpo.se 
would be to exalt technicalities above substance.” 

Kut this ease doe.s not wholly reject the rule of strict coiistrnetion. 
It would seem simply to limit its application or to lessen the degree 
of strictness. And the rule thus laid down has considerable merit, 
provided it stands upon sound premises—^that the criminal code is 
c-lear in its definitions, mild in its punishments, and careful in its 
provisions for securmg impartial trials, for it must be admitted thtat 
adherence to the rule of strict construction does often tend toward 
the creation of a technical system of criminal jurisprudence This 
tendency undoubtedly was a leading factor in causing the various 
states to enact statutes expressly abrogating the rule of strict con- 
strnctuni. 

The intent of the legislature, however, is just as likely to he 
defeated in thn.se jurisdictions which have abrogated the rule of 
strict construction and substituted in its place a rule of liberal con¬ 
struction, as it is in those states which still adhere to the eoiiiiiiou 
law rule by virtue of which penal statutes are to be construed 
strictly Just as in the latter instance there is a tendency toward 
technicality, where the rule of liberal construction is applied, there 
is danger that criminal statutes will become dangerously flexible or 
so inclusive as to .set hidden pitfalls for the umvai'y. There is danger 
that the courts may go from one extreme to the other. Instead of 
abrogating the rule of .strict eon.striietioii and setting up in its place 
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the opposite rule, it is suggested that the law-iuakers might well 
content theiiiselvea with simply declaring that criminal statutes are 
to be construed so as to carry out rather than to defeat the legis¬ 
lative intent, which, after all, is the true purpose of all construction. 
And should one be forced to make a choice between a tecliiiical con¬ 
struction and an all-inclusive one, the former is certainly to be pre¬ 
ferred. Even though some of the reasons which led to the develop¬ 
ment of the rule of strict construction no longer exist, certain of 
them are still with us. Life, liberty and property are still the prime 
objects of the law’s concern. As the court said in United States v 
Wiltherger (5 Wheat. 76, 5 L. Ed. 37) 

"The rule that penal laws are to he construed strictly, is 
perhaps, not much less old than construction itself It is founded 
on the tenderness of the law for the rights of individuals; and 
on the plain principle that the power of punishment is vested in 
the legislative, not in the judicial department. It is the legis¬ 
lature, not the court, which is to define a crime and ordain its 
punishnieut, ... It would be dangerous, indeed, to carry the 
principle, that a case which is within the reason or mischief of 
a statute, is within its provisions, so far as to punish a crime not 
enumerated in the statute, because it is of equal atrocity, or of 
kindred character. If this principle has ever been recognized 
in expounding criminal law, it has been in eases of considerable 
irritation, which it would be unsafe to consider as precedents 
forming a general rule for other cases.” 

Nor is a liberal construction justified simply in order to promote the 
practical administration of criminal justice—an argument clearly 
rejected in People v Tompkins (186 N. Y. 413, 79 N. E. 326, 12 
L, R. A. (N. S.) 1081); 

"We are also impressed with the weight of the argument 
that in view of the constantly expanding ingenuity of intelligent 
criminals, which serves to render the administration of criminal 
justice more aud more difficult, the law must be progressively 
practical in order to keep pace with the development of new 
forms of crime. But these arguments, impressive as they are, 
simply serve to suggest that it is the province of courts to give 
effect to existing rules of law and not to legislate.” 

More than that, as was asserted by Justice Braudels, m a dissenting 
opinion in Olnistead v ITiuted States (277 U S. 438, 48 S, Ct. 564, 72 
L. Ed. 944, 66 A. L. R. 376): 

. it is also immaterial that the intrusion was in aid of 
law enforcement Exjiprieuce should teach us to be most on our 
guard to protect liberty when the governineut’s purposes are 



472 The Construction of Statutes § 2i2 

belieficeut. Men bom to freedom are naturally alert to repel 
invasion of tlieir liberty by evil-minded rulers. The greatest 
clangers to liberty lurk in insidious eneroacbment by men of zeal, 
well-meaning, Init without understanding.” 

From the foregoing, as well as from an analysis of other deci¬ 
sions, even though one favors the liberal eoustniction of penal 
statutes generally, it would not seem desirable to subject all penal 
acts to a liberal construction. Certain criminal statutes should be 
strictly construed. For instance, where there is considerable doubt 
eoneerniug the statute’s definition of the crime, justice would de¬ 
mand that the statute be construed to give “fair warning” of the 
conduct considered cruuiual. This idea was expressed by the court 
in McBoyle v United States (283 U. S. 25, 51 S. Ct. 340, 75 L, Ed. 
BIS) : 

’‘Although it is not likely that a erimiual will carefully 
consider the text of the law before he murders or steals, it is 
reasonable that a fair warning should he given to the world 
in language, that the common world will understand, of what 
the law intends to do if a certain hue is passed. To make the 
warning fair, so far as possible the line should be clear,” 

Moreover, no real objection can be raised to submitting to a strict 
construction those penal statutes which impose exceedingly harsh 
penalties, Habitual erituiiial statutes would fall within this cate¬ 
gory, as would statutes which impose the death penalty. From this 
standpoint, it would be more proper to subject statutes creating 
misdemeanors to a liberal construction than it would be to subject 
statutes definiug felonies to such a construction. And regardless 
of the type of the statute, the more disproportionate the punish¬ 
ment with the imlawful act, the more deserving is the statute of a 
liberal construction in favor of the accused. Furthermore, statutes 
which deal with conduct which men generally regard as illegal, 
such as murder, theft and forgery, may moi’e properly be subjected 
to a liberal construction than statutes which are concerned with 
conduct not necessarily contrary to the general moral standards of 
mankind. And whei'e a statute of this latter tyjoe is involved and 
the accused has made an honest effort to meet the requirements 
of the law, the statute should surely be subjected to a strict 
construction. 

In connection with the thought that certain types of criminal 
.statutes .should he given a strict construction, an examination of 
ihe authorities reveals the existence of a number of decisions point- 
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iiig 111 this direction. For example, we find the following language 
in People v Shakiim (251 N. Y. 107, 167 N. E. 1871; 

“The citizen is entitled to an unequivocal wiiriiiiig lief ore 
ronduct on his part, which is not malum in se, can he made the 
oeeasioii of a deprivation of hi.s liberty or property.” 

The same attitude is taken by the coimt in United States v Lime- 
house (58 Fed. (2) 395): 

“Moreover, I think that in a criminal case of this sort, of 
a highly' penal nature, a citizen should not be compelled to resort 
to proceedings in Congress to determine whether a course of 
action on his part is or is not prohibited by law, when the 
statute is fairly' clear on its face.” 

And ill De Navigation v Biting (19 Fed. (2) 773), a similar idea is 
e.xpressed when the court approved the following language of an 
earlier decision: 

“The purpose is not to be imputed, hi the absence of plain 
language, to penalize an act innocent of intentional ivi’oug. It 
would be tumecessary, and it seems to me an unwarranted con¬ 
struction to read the statute as intended to subject the vessel 
owner to a penalty for bringing into port an alien yvho has 
stolen his passage, and whose presence on the vessel may not 
have been discovered before her arrival. Such a person is not 
‘imported’ within the ordinary meaning of penal laws.” 

Often statements are made that the liberal construction of penal 
laws operates to the advantage of the criminal. Of course, that is 
true because that is the purpose of the rule of liberal construction. 
Nevertheless, the adoption of the contrary view, would be equally 
objectionable, as it would generally operate to the advantage of 
the state. j\fter all, the logic behind the rule of strict construction 
of criminal statutes has never really been overthrovvn, and the 
maxim still stands that it is better that some who are guilty may 
escape than that an innocent man may be punished. And from 
a practical standpoint, it is very doubtful whether the rule of liberal 
construction in favor of the accused, actually' gives the accused 
much advantage when the power and the prestige of the govern¬ 
ment is placed into the scales. Actually, at least so far as the trial 
is concerned, this power and prestige constitute a serious handicap 
to the defendant, in the usual run of criminal prosecutions. 

In many instances, however, there may he no real objection to 
putting a strict construction on the penal provisions of a criminal 
statute and a liberal construction on its remedial features, as was 
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done in Yerona v Sclienley Pai'ms Co. (312 Pa. 57, 167 Atl, 317), 
Similarly, it is possible that a liberal construction might be had of 
those provisions which simply prescribe the punishment in con¬ 
trast with those which describe the erime. But in subjecting the 
different provisions of a penal statute to various degrees of con¬ 
struction, it is possible that the problem of construction may often 
be amplified. It may not always be possible to determine tlie real 
nature of the various provisions of the statute. And in some case.s, 
the various provi-sious may partake of the nature of other provi¬ 
sions so that a distinction would at best be but artificial In some 
inslanees, .siicli as where the habitual criminal act is concerned, 
the part providing the piniishmeiit may he the vital part of the 
.statute and consequently deserving of a strict eonsirnction. 

Susceptible us the rule of strict coinstruetion is to criticism, 
tlie dangers attendant to the application of the opposite t^'pc of 
oonstriiclioii, are far more serious. The realization of this fact 
lias surely been responsible for a marked teiulency, even in those 
stales whieli have sought to abrogate the common law rnie, toward 
retaining' the liasic elements of the old mile 

Perhaps after all United States v Wiltiierger, from wliich we 
have already quoted, aiiuounces the best view: 

"It is said that, iiotwithslaiiding this rule, the intention of 
tlie lawmaker must govern in the eoustruction of penal as well 
as other statutes. Tliis is true. But thi.s is not a new mde- 
peiideiit rule, which subverts the old. It is a modification of the 
ancient maxim, and amounts to this, tliat tliougli penal laws 
are to be construed strictly, they are not to be construed so 
strictly as to defeat the obvious intention of the legislature. The 
maxim is not to be so applied as to narrow the words of the 
statute to the exeliisioii of ca.ses which those words, in their 
ordinary acceptation, or that sense in whiuh the legislature has 
obviously used them, would comprehend. The intention of the 
legislature is to be collected from the words they employ. 'Where 
there is no ambiguity in the words, there is no room for coii- 
strnction. The case must be a strong one indeed, whicli would 
justify a court in departing from the plain iiieaniiig of words, 
e.sj)eciaily in a penal act, in search of an intention which the 
words iliemselves did not suggest. To determine that a ea.se is 
within the intention of a statute, it.s language mn.st authorize ns 
to say so.” 

Another excellent statement of what would seem the proper judicial 
attitude appears in State v Sowards (— Okla. —, 82 Pac. (2) 324), 
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where a district maintenance superintendent was held to be a pub¬ 
lic official and not a mere enijdoyee of the state; 

"It is a well settled rule that a penal statute must be con¬ 
strued Avith such strictness as to carefully guard the rights of 
the accused and at the same time pi-eserve the obvious inten¬ 
tion of the legislature.” 

And where the statute is not primarily a criminal one but one which 
provides for the infliction of a penalty either in favor of the state 
or of the injured party, in order to promote the public welfare by 
adding the penalty as an additional incentive toward obedience of 
the mandates of the law, perhaps the judieial attitude of the court, 
as revealed in Johnson v Southern Pacific Co. (196 U. S. 1, 23 S Ct. 
158, 49 L. Ed. 363), will furnish a practical type of construction to 
be used in lieu of strict construction; 

"The intention of Congre.s.s, declared in the preamble and in 
scctioiLs O'ue and two of the act, tvas ‘to promote the safety of 
employes and traAmlers upon railroad.s by compelling common 
carriers engaged in interstate commerce to equip their cars 
Avith automatic couplers and continuous brakes and their loco¬ 
motives Avith driving Avlieel brakes’, those brakes to be accom¬ 
panied AA'itli ‘appliances for operating the tram-brake system’; 
and every car to be ‘equipped Avith coiiplei's coupling auto¬ 
matically by impact, and Avhich can be uncoupled Avithout the 
iiei'cssity of men going betAveeu the ends of the cars’, Avliereby 
the danger and risk eonseqiieiii on the existing system Avas 
averted as far as possible. . . 

The primary object of the aet was to promote the public 
Avelfare by securing the safety of employes and travelers, and 
it Ava.s in that aspect remedial, ivhile for violations a penalty of 
one hundred dollars, recoverable in a civil action, was proAuded 
for, and in that aspect it Avas penal. But the design to give 
relief was more dominant than to inflict punishment, and the 
act ■might well be held to fall ivithin the rule applicable to 
statutes to prevent fraud upon the revenue, and for the collec¬ 
tion of customs, that rule not requiring absolute strictness of 
construction (cases cited). 

Moreover, it is settled that ‘though penal law.s arc to be 
construed strictly, yet the intention of the legislature must 
govern 111 the eonstnictioii of penal as Avell as other statutes; 
and they are not to lie construed so strictly as to defeat the 
obvious intention of the legislature ’ United States v Lacher, 
134 U. S. 624, 10 S. Ct. G25, 33 L. Ed. 1080, In that case ive 
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cited and quoted from United States v Winn, 3 Sumn, 209, Fed, 
Gas. No. 16,740, in which Mr. Justice Story, referring to the 
rule that penal statutes ai-e to be construed strictly, said: 

‘I agree to that rule in its true and .sober sense; and that 
is, that penal statutes are not to be enlarged by implication, or 
extended to eases not obviously within their words and purport. 
But where the words are general, and include various classes 
of persons, I know of no authority which would justify the 
court in restricting them to one class, or in giving them the 
narrowest interpretation, where the mischief to be redressed 
by the statute is equally applicable to all of them And where 
a word is used in a statute, which has various known significa¬ 
tions, I know of no rule, that requires the court to adopt one iii 
preference to another, simply because it is more restrained, if 
the objects of the statute equally apply to the large.st and broad¬ 
est sense of the word. In .short, it appears to me that the 
proper course in all these cases is to search out and follow the 
true intent of the legislature, and to adopt that sense of the 
words which harmonise best with the context, and promotes in 
the fullest manner, the apparent policy and objects of the legis¬ 
lature.’ 

Tested by these principles, we think the view of the Circuit 
Coiu’t of Appeals, which limits the second section to merely pro¬ 
viding automatic couplers, does not give due effect to the words 
‘coupliug automatically by impact, and which can he uncoupled 
without the necessity of men going between tlie cars’, and can¬ 
not be sustained.” 


§ 243, Statutes Part Penal and Part Remedial.—There are, as 
already indicated, many statutes which are both penal and 
remedial,®^ with the penal and remedial provisions so interlocked 
that a separation may be impossible.®^ Some courts are inclined to 
emphasize the penal features of statutes of this type, and thus suh- 


Robinson v Harmon, 157 Mich. 276, 122 N.W. 106, State v Dunn, 53 
Ore. 304, S9 Pac. 27S, 100 Pac. 258; State v Pullen (R.l.) 192 AH. 473 For 
additional treatment, see § 253, infra. 

Abbott Y Wood, 22 Me. 541. Also see Ayers v Phillips Petro. Co., 25 
Fed. Supp. 458, that a statute which creates a new crime or evidences a new 
regulative excursion into the field of business by the goveniment, must be 
so Dlain as to notify the ordinary citizen of such move. 
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ject them to the rule of strict constructiou.®® Other courts construe 
the statute as a penal statute irhen its penal provisions are sought 
to be invoked and as a remedial statute when its remedial features 
are invoked.”^ It is suggested that this latter law is probably pref¬ 
erable, if the rule of strict construction is to be qualified. 

§244. Statutes in Derogation of Sovereignty.®®—Statutes in 
derogation of sovereignty are strictly construed in favor of the 
state.®® Consequently, statutes authorizing suits against the state, 


in Abbott V Wood, 32 Me. 541; Hathaway v Johnson, 55 N.Y. 93. 

in Credit Men’s Adjustment Co. v Vickery, 62 Colo. 214, 161 Pac, 297; 
Bell V Fai'well, 176 III. 439, 52 N.E. 316, Robinson v Hamon, 157 Mich. 276, 
122 N.W. 106; Grier v Kansas City, etc., R. Co., 236 Mo. 523, 228 S.W. 454, 
reh, overruled, 254 S.W. 359, aff. 258 TJ.S. 610, 66 L.Ed. 789, 42 S.Ct. 382; 
Stull T Reber, 215 Pa. 156, 64 Atl. 419; Gardner v New York, etc,, R. Co, 17 
R.l. 790, 24 Atl. 831; Trammell v Victor Mfg. Co., 102 S.C. 483, 86 S E. 1067, 
Adams V Hubbard, 67 Vt. 76, 30 Atl. 687. Thus, In a statute which piovided 
that all real estate salesmen should secure a license and fixed a penalty for 
acting without one, the court said that "there is no impiopriety in putting a 
literal construction on a penal clause, and a liberal construction on a reme¬ 
dial clause ill the same statute. Verona v Schenley Farms Co., 312 Pa. 57, 
167 Atl. 317. Also note Johnson v Southern Pac Co, 196 U.S. 1, 25 ,S.Ct. 
158, 49 L.Ed. 363. 

Also see § 245, infra. 

fiSDollar Savings Bank v US., 19 Wall (U.S.) 227, 22 L.Ed. 80; State v 
Love, 99 Fla. 333, 126 So 374, Winfield v Public Service Comm, 187 Ind. 53, 
118 N.E. 531; In re Searsport Water Co., 118 Me. 382, 108 Atl. 452; Potter v 
Fidelity, etc., Co, 101 Miss. 823, 58 So. 713; Smith v State, 227 N.Y. 405, 125 
N.E. 841; Sullivan v Tomah School Dist, 179 Wis. 502, 191 N.W. 1020. Ex¬ 
emptions from taxation are regarded in derogation of sovereign authority. 
Jones V Williams, 121 Tex. 94, 45 S.W. (2) 130. 

0"Raymond v State, 54 Miss. 562; Miller v State, 247 N.Y.S. 399, 231 Ap 
Div. 363; Rose v Goveinor, 24 Tex. 496. But contra' Reynolds v U.S 
tD.C.—Okla ) IS Fed. Sup. 739; State v Curran, 12 Ark. 321. 



478 


The Construction op Statutes 


§245 


statutes "ranting- exemption from taxation,or statutes vesting 
sovereign poivers in corporations,®® will not divest tlie state of any 
of its sovereign power or prerogatives, unless the law-makers clearly 
reveal an intention to do so."'® 

§245. Legislative Grants.—Legislative grants—whether they 
lie of property,'^ rightsor privileges,"® or to muuicipar-* or pri¬ 
vate corporations,or iiulividnalsmust be .strictly eoiLstnied 

lis Kentucky Cent, R. Co. v Bourbon County, 82 Ky. 497; Seamen’s Prieiul 
Soe. V Mayor, 116 Mass. ISl; Qorum v Mills, 34 N.J.L. 177; Lima v Lima 
Cemetery Ass'n, 42 Ohio St. 128; Academy of Fine Arts v Pliiladelpliia 
County, 22 Pa. 406 But see Yazoo & M. V R. Co. v Board of Levee Comrs,, 
37 Fed. 24; Philadelphia v Church of St. James. 134 Pa. 207, 19 Atl 497. and 
Milwaukee & St. P. H. Co. v City of Milwaukee, 34 Wis. 271. 

119 Central Union Tel Co. v Indianapolis Tel. Co., 189 Ind. 210, 126 N.E. 
628, New Jersey Interstate Bridge, etc.. Comm, v Jersey City, 93 N.J, Eq. 
S50, 118 Atl. 264.. Also see In re McClure Co, 31 Fed. (2) 538, 

'OIn re McClure, 21 Fed. (2) 538; New Jersey Interstate Bridge, etc,, 
Comm. V Jersey City, 93 N.J. Eq 550, 118 Atl. 264, Academy of Pine Arts v 
Philadelphia, 22 Pa. 496. 

71 U.S V Butte, etc., R. Co, 38 Fed. (2) 371, People v Kerber, 152 Calif. 
731; Tampa, etc, B. Co. v Catts, 78 Fla. 235, 85 So. 364; Dolan v Wallter 121 
Tex. 361, 49 SW (2) 695, 

73Des Moines v Iowa Telephone Co., 181 Iowa 1282, 162 N.W. 323 

73 Stein V Mienville Water Supply Co., 141 U.S. 67, 35 L.Ed 622, 11 S Ct. 
892; Franciscus Realty Co v Commr. Int Revenue, 39 Fed. (2) 583, Warner 
V Fowler, 8 Md. 25, People v Labbe, 202 Mich. 513, 168 N.W. 451, Peters v 
Siason, 169 N.Y.S. 940, 102 Misc 465; State y Biggs, 133 N.C. 729, 45 S.E 
401; Jones v Whlliams, 121 Tex. 94, 45 S-W. (2) 130 (exemption from tax) 

'4 Richmond Trust Co. v Charlotte County, 300 Fed. 121, rev 12 Fed. (2) 
62; City of Alton v Aetna Ins, Co, 82 III, 45; Paine v Spratley, 5 Kan. W; 
City of St, Louis v Laughlin, 49 Mo. 559. 

75 Hughes V Northern Pac. R Co, 18 Fed. 685, Charles River Bridge v 
WArreii Bridge. 11 Pet. (U.S.) 420, 9 L.Ed. 773; In re Russell. 163 Calif. 668, 
126 Pac. S75; Walbridge v Robinson. 22 Idaho 235, 125 Pac, 812, Watson 
Seminary v Pike County, 149 Mo. 57. 50 SW 880. 45 LR.A 675; Raleigh & 
G R. Co. V Reid, 64 N.C. 155, Wilkes County v Call. 123 N.C. 308, 31 S.E. 
481, 44 LRA. 252. The construction is against the grant of corporate exist¬ 
ence Central R., etc,, Co. v Georgia, 92 U.S. 665, 23 L Ed. 757, 

u-Board of Comrs, of Shawnee County y Carter, 2 Kan 116 (as offi¬ 
cers); State V Morehead. 100 Neb. 864. 161 N.W, 569 (aa an officer). But 
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agiiiiist tlie f^raiitee and in favor of the grantor—the government or 
the public.'^ Where there is any doubt, it must be resolved in favor 
of the pulilie.'** Nothing, therefore, will pass liy virtue of the grant 
except what i.s given in clear and explicit terms.’-’ 

This rule relating to the strict construction of legislative grants 
is based on the assumption that the grant was made at the solicita¬ 
tion of the grantee and was drafted by’him. and that therefore its 

note as to pensions, bounties, or rewards, and even olficial salaries, that the 
grant should be construed in furtherance of the statute’s object and most 
beneficially in favor of the beneficiaries. Johanson v Washington, 190 
U.S. 179. 23 set. S25, 47 L Ed lOOS feducational purposes), Walton v 
Cotton, 19 How (U.S.) 355, 15 LEd. 658 (pensions), Butler v (U.S.) 23 
Ct. Cl. 162 (public officer's compensation); Logiie v Fenning, 29 Ap. D.C. 519 
(bounty); Blanchard v Sprague, Fed. Cas No. 1,517 (patent right); U.S. v 
Morse, 3 Story (U.S.) 87 (official salary). Also see State v Buchanan 
County, 41 Mo. 254 (court costs). 

"t Central Transp Co. v Pullman Palace Car Co., 139 U.S. 24, 11 S Ct. 
478, 35 LEd. 55; U.S. v Michigan, 190 U.S. 379, 23 S.Ct, 742, 47 L.Ed. 1103, 
Citizens Pipe Line Co. v Twin City Pipe Line Co, 178 Ark. 309, 10 S.W. (2) 
493; Lovejoy v Norwalk, 112 Conn. 199, 152 Ail. 210; Chicago City R. Co. v 
Chicago, 323 Ml. 246, 154 N.E. 112; Jackson v Revere Sugar Ref. Co., 247 
Mass. 483, 142 NE 909; People v Labbe, 202 Mich. 513, 168 N.W. 451; People 

V State Tax Comrs,, 174 N.Y. 417, 67 N E. 69, 63 LR.A 884; Emerson v 
Common., 108 Pa. 111. If the grant is to subserve the public interest by 
benefits to individuals, or if corporations are to undertake work of a quasi- 
public character, it is entitled to a more liberal construction than a strict 
private grant U,S v Denver, etc., R. Co, 150 U.S. 1, 14 S.Ct, 11, 37 L.Ed. 
975; Brennan v Weatherford, 53 Tex. 330; Imperial Irr. Co v Jayne, 104 
Tex. 395, 138 S.W. 575. For further treatment, sec § 356, infra. 

T3 Hannibal & St. J. R. Co v Missouri River Packet Co., 125 U.S. 260, S 
S.Ct. 874. 31 L.Ed. 731. 

"0 Coosaw Alin Co. v South Carolina ex rel Tillman, 144 U.S. 550, 12 
S.Ct 689, 36 L.Ed. 537; People v Kerber, 152 Calif. 731, 93 Pac. 878; Jolms- 
Manville, Inc, v Lander County, 48 Nev. 253, 240 Pac. 925, Manning v Atlan¬ 
tic, etc., R Co., 188 N.C. 648, 125 S.E 556. Conversely, where the grant was 
made at the government’s motion, or where it receives a valuable considera¬ 
tion therefor, the granting act should be liberally construed Hyman v 
Read, 13 Calif. 445; Butchers’ Slaughtering £ Melting Ass’n v City of Boston, 
214 Mass. 254, 101 N.E 426; Dermott v State, 99 N.Y. 101, 1 N.E 242; People 

V Wainwright, 237 N.Y. 407, 143 N.E. 236. 
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language is his language and should be eonstniecl against him.®*’ 
Accordingly, it operates to protect the public’s interests from at¬ 
tempts to secure property, privileges and rights through the use of 
ambiguous language.®^ The appbeation of the rule to legislative 
grants 'vvould, therefore, in most instances, seem undeniably sound, 
although it should never be used as an instrumentality to defeat the 
manifest intention of the legislature.®^ 

so Coosaw Min. Co. r South Carolina ex rel Tillnoan, 144 U,S. 550, 12 S Ct. 
SS9, 36 L.Ed 537; Cleveland Elev. E. Co. v Cleveland, 204 U.S. 116, 51 L.Ed. 
299. 27 S.Ct. 517 Also note Blair v Chicago, 201 U.S. 400, 26 S Ct. 427, 50 
LEd. SOI; State v Biggs, 133 N.C. 729, 46 S.E. 401, 64 LRA, 13.9. But it the 
grant was not made at the solicitation ot the grantee, the act should he 
construed liberally in favor of the grantee, and especially if the grant is in 
the nature of a contract imposing trouble and cost upon the grantee. Hyman 
v Read, 13 Calif. 445. Is not this rule based on the rule applicable to grants 
from the crown? City of N Y, v Interborough Rapid Transit Co., 109 N.Y.S. 
8S5, 125 Ap. Dlv. 437, But note Hyman v Read, 13 Calif. 445, quoting from 
Charles River Bridge v Warren Bridge, 11 Pet. 420, 9 L.Ed 773; "An at¬ 
tempt has, however, been made to put the case of legislative grants upon the 
same footing as royal grants, as to their construction, upon some supposed 
analogy. Such a claim in favor of republican prerogative is new, and no 
authority has been cited which supports it. Our legislatures neither have, 
nor affect to have, any royal prerogatives. There is no provision in the 
constitution authorizing their grants to be construed differently from the 
grants of private persons, in regard to the like subject matter. The policy 
of the common law, which gave to the crown so many exclusive privileges 
and extraordinary claims, different from those of the subject, was founded, 
in a good measure, if not altogether, upon tbe divine right of kings, or, at 
least, upon a sense of their exalted dignity and pre-eminence over all sub¬ 
jects, and upon the nation that they are entitled to peculiar favor for the 
protection of their kingly right and office. Parliamentary grants never en¬ 
joyed such privileges. They were alivays construed according to common 
sense and common reason, upon their language and their interest. What 
reason is there that our legislative acts should not receive a similar inter¬ 
pretation’ Is it not at least as important m our free government that a 
citizen should have as much security for his rights and estate derived from 
the gi’auts of the legislature, as he would have in England? What solid 
ground is there to say, that the words of a grant in the mouth of a citizen 
shall mean one thing and in the mouth of the legislature shall mean another 
thing?” 

81 Ibid 

ssWarth v Herman, 129 N.Y.S. 730,144 Ap. Div. 943; Manning v Atlantic, 
etc., R. Co., 188 N.C. 64,8, 125 SE. 655 Also see Caverow v Newark Mut. 
Beil, L. Ins. Co, 52 Pa. 654; Utah Cooper Co. v Industrial Commission, 67 
Utah IIS, 193 Pac, 24, 13 A.L R. 1367. If the language is unambiguous and 
clear, it must be given effect. In re Einghampton Bridge Co., 3 Wall. (U.S.) 
.51, IS L.Ed. 137. 
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However, where the grant is made to a public service or munici¬ 
pal corporation, or to a public officer, or public body, the grant will 
also carry with it all other powers that are iucidental or reasonably 
necessary to the exercise of those expressly granted 

While the general rule with reference to the construction of pri¬ 
vate grants is as above set forth, it is said that the opposite rule pre¬ 
vails in eases of grants by the king; for where there is any doubt, the 
construction is made most favorably for the king. But, it is a rule 
of very limited application. It applies only to those cases where 
there is a real doubt, where the grant admits of two interpretations, 
one of which is more extensive and the other more restricted ; so that 
a choice is fairly open, and either may be adopted without any viola¬ 
tion of the apparent objects of the grant. So, also, this rule of con¬ 
struction is exclusively confined to eases of mere donation, flowing 
from the bounty of the crown. Whenever the grant is upon a val¬ 
uable consideration, the rule of construction ceases and the grant is 
expounded exactly as it would be in the case of a private grant.®^ 

§ 246, Statutes in Derogation of Common Eight,—Statutes of 
this type or those which impose special restrictions or burdens or 
confer special privileges upon certain individuals or groups of indi- 


S3 Detroit Citizens St. Hy. Co. v Detroit Ry., 171 U.S. 48, 18 S.Ct 732, 
43 L.Ed. 67; Lovejoy v Norwalk, 112 Conn. 199, 152 Atl. 210; Bailey t Van 
Pelt, 78 Fla. 337, 82 So. 789; Buzieie v Highway Comm. (111.) 178 N.B. 397; 
State V Zimmerman, 86 Mim. 353, 90 N.W. 783, 58 L.R.A. 78. But see Malone 
V Lancaster Gas. Co,, 182 Pa. 309, 37 Atl 932, in which those powers "rea¬ 
sonably convenient” in the exercise of those expressly granted, were implied. 
Euziere v Highway Comm., 346 III. 131, 178 NE, 397, however, reveals the 
application of the general rule. There a hlghw'ay commissioner, a statutory 
officer, was involved, who could exercise only such powers as were conferred 
upon him by statute. "Yet,” said the court, "a legislative grant carries 
with it by implication, the power necessary to make the grant effective. A 
guasl-public corporation has the implied power to make the contracts neces¬ 
sary to enable it to exercise the powers conferred and to perform the duties 
enjoined upon it hy law.” Consequently, the highway commissioner had 
prima facie the power to purchase materials for the purpose of repairing 
roads and bridges, although not expressly granted. 

84 City of N.Y. V Interhorough Rapid Transit Co, 109 N.Y.S. 885, 125 Ap 
Div. 437. Also see Fertilizer Co v Hyde Park, 97 U.S. 659, 24 L.Ed. 1036. 
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viduals separate and apart from the rest of the coinmnnity.®® Sneh 
statutes are to be strictly construed j*® and as a result, they must not 
be extended beyond their literal meaning.®'^ They can be applied 
only to eases clearly falling within the statutory pi’ovisions.*® 

Statutes pertaining to the exercise of a trade or profession,®® to 
eminent domain,"'’ to the restraint of personal liberty,®’ or freedom 

sj RicUardson v Ainsa, 11 Ariz. 369, 95 Pac, 103; Peet v City of East 
Grand Porks, 101 Minn. 523, 112 N.W. 1005; State v Grymes, 65 W.Va. 451, 
64 SE. 728 Also see § 248, infra. Statutes in Derogation of the Common 
Law. 

88 McDonnell v Murnan, 210 Ala. 611, 98 So. 887, Interstate Contracting, 
etc., Co V Belleville Sav. Bank, 197 III. Ap. 30; Concrete Steel Co v Metro¬ 
politan Casualty Ins Co (Ind. Ap.) 173 N.E. 651; Kettenngham v Eureka 
Homestead Soc., 140 La. 176, 72 So. 916; Potter v Fidelity, etc, Co., 101 Miss. 
823, 58 So. 713; Stamford v Piaher, 140 N.Y. 187, 35 N.E 500; Asbury v 
Albemarle, 162 N.C. 247, 78 SE 146; Morton v Wessinger, 58 Ore. 80, 113 
Pao. 7. 

ST Pelham v The Messenger, 16 La. Ann 99. Also see Hotligerber V 
Dupuy, 64 Ind. 452; Frazier v Leas, 127 Md. 572, 96 Atl. 764, 

68 Manners v State (Ind.) 5 N.E. (2) 300. 

88 Lockwood y District of Columbia, 24 Ap. D.C, 569; Brooks v State, 
SS Ala. 122, 6 So. 902; Common v Beck, 187 Mass. 15, 72 N.E. 357; People v 
Marx, 99 N.Y. 377, 2 N.E. 29; State v Biggs, 133 N.C. 729, 46 S.E. 401, 64 
L.R.A. 139; State v Dauben, 99 Ohio St. 406, 124 N.E. 232; Rhodes y J. B. B, 
Coal Co, 79 W.Va. 71, 90 S.E. 796. “. . . statutes ni derogation of individual 
rights are to be strictly construed, it will be presumed that a statute is not 
intended to interfere with or prejudice a private right or title . . .All 
statutes are to be construed as far as possible in favor of eguality of rights 
and all restrictions on human liberty, and all claims for special privileges 
are to be regarded as having the presumption of law against them. Statutes 
which interfere with legitimate enterprise or limit the right to construct oi 
operate legitimate industries are to be given a strict construction." As a 
result, a statute defining a legal newspaper as one published for live con¬ 
secutive years in the same city did not extinguish publication rights acquired 
by a newspaper subsequently suspending publication for less than one year. 
Lee V Burns, 194 Ind. 676, 1S2 N.E. 277 

ooGlIlett V Aurora Rys Co, 228 III. 261, 81 N.E. 1005; Bogart v Castor, 
87 Ind. 244; Southern Ill. & M. Bridge Co. v Stone, 174 Mo. 1, 73 S.W. 453, 63 
L.RA. 301; Campbell v Toungson, 80 Neb. 322, 114 N.W. 415; In re Water 
Comrs., 96 N.Y. 351; Chesapeake & 0. R, Co. v Walker, 100 Va. 69, 40 S.E 
633 

01 Batten v McCarty, 86 Ind. Ap. 462, 158 N.E. 583; Common, v Beck, 187 
Mass. 15, 72 N.E 357; Matter of Smith, 146 N.Y. 68 , 40 N.E. 497 (isolation 
for disease). 
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of contract,iiiid the ]ike,®^ are statutes in derogation of common 
right and suliject to strict construction. 

§ 247. Reasons for Strict Construction of Statutes in Derog’a- 
tion of Common Right and Some Illustrative Cases.—The reasuirs for 
.siilijeeting statutes in derogation of common or natural rights to a 
strict construction are obvious In the first place, 

“It must he conceded that there are such rights in every 
free government beyond the control of the state. A government 
■which recognized no such rights, which held the lives, the lib¬ 
erty, and the property of its citizens subject at all tunes to the 
absolute disposition and miliiuited control of even the most 
democratic repo.sitory of power, is after all but a despotism. 
It is true it is a despotism of the many, of the majority, if yon 
choose to call it is so, hut it is none the less a despotism. It 
may well lie doubted if a man is to hold all that he is accus¬ 
tomed to call his own, all in which he has placed his happiness, 
and the security of which is essential to that happiness, under 
the unlimited dominion of others, whether it i.s not wiser that 
this power should be exercised l)y one man than by many The 
theory of our government.s, state and national, is opposed to 
the deposit of niilimiled power anywhere. The executive, the 
legislative, and the judicial branches of the governments, are 
all of limited and defined powers. There are limitations on 
such power which grow out of the es.sential nature of all free 
governments—implied reservations of individual rights, with¬ 
out which the social compact could not exist, and which are 
re.speeted by all goverinnents entitled to the name. No court, 
for instance, would hesitate to declare void a statute which 
enacted A. and B. who were lm.sbaiid and wife to each other 
should no longer be his, but that A. .should thereafter he the 
husband of C. and B. the wife of D. Or which should enact 

that the homestead now owned by A. should no longer be his 

blit should thenceforth be the property of B,’’®'* 

32 Tinker v Modern Brotlierhood, 13 Fed. (2) 130; Lincoln National Life 
Ins. Co. v Hammer, 41 Fed. (2) 12; Lone Star Finance Co. v Unirersal .4.uto 

Ins Co. (Tex. Civ. Ap.} 2S SJW. (2) 573, New York Life Ins. Co. v West, 102 

Colo. 501, S2 Pac (2) 254 

3.1 People v Bartlett, 169 III. Ap. 304 (civil rights); Young v Madison, 137 
Iowa 515, 115 N.W 23 (use of liigliway), Aikins v Nevada Placer (Nev.) 
13 Pae. (2) 1103 (alienation of propeity); Nance v Southern Pl. Co., 149 N.C. 
36G, 63 S E 116 (use of property). 

31 Per Miller, J., in Citizens’ Savings & Loan Ass’n v Topeka (U.S.) 
20 'Wall. 655, 662-663, 22 L.Ed. 455 
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Consequently, any statute wMeli tends to inlringe upon these rights 
should be construed so as not to destroy or impair them. Under 
our theory and form of government, it must be presumed that the 
legislature does not intend to impair or destroy the great Ucatural 
rights of men. It is, therefore, proper to assume that the legislature 
does not intend to abrogate them. 

Of course, in a civilized government, so far as most natural 
rights are concerned, a certain amount of regulation is necessary. 
So, where statutes of such a regulatory nature are involved, a strict 
construction in favor of our natural rights, should he favored, for 
they should be regulated no further than the language clearly indi¬ 
cates. And where a statute properly limits the rights common to 
men generally—such rights as freedom of contract and freedom of 
speech—so that a particular individual’s exercise of one of these 
rights may be restricted, a second reason for subjecting statutes in 
derogation of common right to a strict coustriietiou, may be found 
m the inequality which is apt to oeeiu’. While circnmstauoes may 
properly demand the restriction of certain natural rights to certain 
persons, yet in order to maintain that equality so essential under 
any real system of jurisprudence, the courts should not resolve any 
doubt in favor of the restriction. So far as is possible, the restric¬ 
tion of natural rights should be retained in the narrowest limits, 
as that attitude alone is commensurate with the position of these 
rights under our philosophy of government. It must be presumed 
that our legislatures respect these rights and recognize that they are 
limitations upon the exercise of the law-making power. No statute 
should he construed so as to restrict or impair the natural and com¬ 
mon rights of men, unless the language will lead to other conclu¬ 
sion. And besides, a statute may be so restrictive or destructive 
as to be invalid, so that a further reason exists for retaining statutes 
abrogating natural rights within the narrowest limits possible. 

An examinatiou of several cases will reveal more vividly the 
importance of subjecting statutes of this character to a strict con¬ 
struction. For instance, there is the case of Fletcher v. Peck 
(6 Cranch (U. S.) 87, 3 L. Ed. 162), where the legislature of the 
state of Georgia granted, by legislative act, certain lauds to certain 
purchasers, who, in turn sold such land to third parties, after which, 
a subsequent legislature, on the ground that the grant had been 
obtained by fraud, passed an act annulling and rescinding the law 
under which the conveyance to the original grantees was made and 
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declaring that the title remained in the state. The court in holding 
that the title could not thus be taken from the innocent purchasers 
from the original grantees stated; 

“It may well be doubted whether the nature of society and 
of government does not prescribe some limits to the legislative 
power; and, if any be prescribed, where are they to be found; 
if the property of an individual, fairly and honestly acquired, 
may be seized without compensation?’’ 

And in New York Life Insurance Co. v "West (102 Colo. 591, 82 Pae, 
(2) 754), the statutory iuhibitiou against an insurer defending on 
the ground of suicide was subjected to a strict construction because 
“the statute is a limitation of the general right of contract, and 
such statutes are strictly construed. In case of doubt, they are 
resolved in favor of the right.’’ Consequently, where an insurance 
policy excluded death due to poison, that defense was permissible, 
notwithstanding the existence of a statute which provided that “the 
suicide of a policy-holder of any life insurance company doing busi¬ 
ness in this state, shall not be a defense against the payment of a 
life insurance policy, whether said suicide was voluntary or invol¬ 
untary, and whether said policy-holder was sane or insane.’’ Sim¬ 
ilarly, in Nance v Southern Eailway Company (149 N. C, 36G, 63 
S. E, 116), a radroad company was held without the scope of a 
statute which fixed a penalty for the refusal by certain users of 
scales to permit an official adjustment of such scales, even though 
the railroad's scales were used to iveigh freight, because 


“. . . statutes, which restrict private rights of persons, or 
the use of property in which the public has no concern, should 
lie strictly construed in favor of the citizen. It will never be 
presumed that the legislatiue intends to impose burdens upon 
the citizen or interfere witli his primary rights, further than is 
demanded by the general welfare. "While it is a matter of pub¬ 
lic concern that traders and dealers by profession, engaged in 
buying and selling, and millers, should be required to use stand¬ 
ard weights and measures, and their regulation is within the 
police pOAver, it is no concern whatever to the public whether 
persons using such weights and measures for pm-ely personal, 
domestic, or agricultural purposes, do so.’’ 


A similar view was taken of private property rights in State ex rel 
Ice and Fuel Co. v Kreuzweiser (120 Ohio St. 352, 166 N, E, 228): 
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“Statutes or ordinances which restrain the exercise of such 
rights, or impose restrictions uiioii the use of private property 
will always he strictly construed, and the scope of such statutes 
or ordinances cannot be extended to include limitations not 
therein clearly prescribed.” 

And in Gray v Stewart (TO Kaii 429, 78 Pae. 852), where the statu¬ 
tory provision was involved which provided for the management 
and administration of the estates of persons imprisoned in the peni¬ 
tentiary, the court also recognized the ride with reference to natural 
rights ■ 

“Being in derogation of the natural rights of persons to 
hold and manage their own iiroperty, the sections inusl be 
strictly construed and their provisions extended no further tlian 
the clear import of their terms requires. In this they are 
analogous to the case where a spendthrift is deprived by statu¬ 
tory proceedings of his natural right to manage his own 
property,” 

§ 248.- Statutes in Derogation of the Common Law.®®—As a 
general rule, statutes in derogation of .tlie common law must also 
lie strictly eoiistrued.'"' Or stated more specifieially, statutes of thi.s 
type should not be construed to modify or abrogate the coniinon law 
any further than is expressly stated,”’ or necessarily implied from 


!!■> Also see § 22S, supra. 

iciln re Dunphy, 60 Colo. 196, 153 Pac. 89; Bioliart y SaniJitz, 105 Conn. 
766, 136 Atl. 580, Ex parte Amos, 93 Fla. 5, 112 So, 289, People y Taylor, 312 
III. 88, 174 N.E. 59; Hainmell v State, 198 Ind. 45, 152 N,E. 161; Howard v 
Howard, 120 Me. 479, 115 Atl, 259; Risser v Hoyt, 53 Mich. 185, 18 N.W. 611, 
Hill V Hill, 93 N.J, Eg. 567, lir Atl. 266, aft 95 N.J. Eg. 233, 122 Atl. 818, 
29 ALR 1242; State v Haynie, 178 N.C. 493, 101 S.E. 33; State v Cooper, 
120 Tenn. 549, 113 S W. 1048; Norfolk, etc., R Co v Virgiiiiaa R Co., 110 
Va. 631, 66 S E. 863; Carter v Reserve Gas Co, 84 W.Va. 741, 100 S.E. 738. 
But where the statute is also remedial, a more liberal construction is proper. 
Wolf V Keagy, 33 Dela. 362, 136 Atl 520; Crawford v Swicord, 147 Ga. 648, 
94 S.E. 1025, Stem v Nashville Interurban R Co, 142 Tenn. 494, 221 S.W. 
192 Also see Archer v Equitable Life Assur, Soc., 21S N.Y. 18, 112 N.E, 433, 
and Ex parte Dexter, 93 Vt, 304, 107 Atl 134 

Id Jones V Ci'osawell, 60 Fed. (2) 827, Indianapolis v Indianapolis Water 
Co, 185 Ind. 277. 113 N.E. 369, Wood v Tuunlcliff, 74 N.Y. 38; Roxana 
Petroleum Co v Cope, 132 Okla. 152, 269 Pac 1084, 60 A.L.R. 837; Gratz v 
Insurance Co. of N America, 282 Pa. 224, 127 Atl. 620; Linder v Metrop Life 
Ins. Co., 14S Tenn, 236, 255 S.W. 43, Strother v Lynchburg Trust, etc.. Bank 
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the language used.*’'’ In accord with this rule, the cornmnii law 
should uot be deemed changed, unless the language making the 
alleged change is clear and uuaiubiguous Indeed, it is not to be 
presumed that the legislature intended to make an innovation on 
the common law.-’®” 

This rule of strict construction, however, as we have previously 
indicated,*®’’ has been subjected to considerable criticism,*"- and in 
some states it has been abrogated by legislation which requires 
statutes ill derogation of the common law to he liberally construed, 


(Va.) 156 S.E. 426, 73 ALR 166. And so “damages for injuries to the 
person” should be interpreted to mean damages which are the result of a 
direct injury to the person of the plalutift and not those, which, as in this 
case, were sustained by the plaintiff in consequence of direct injury to the 
person of another. In other words, the husband could not recover for 
money expended for medical attention to Ms wife. Wilson v Grace (Mass.) 
173 NE. 525 Similarly, statutes relating to the service of process, where 
in derogation of the common law, are subject to strict construction Null 
V Staiger (Pa.) 4 Atl (2) 883. 

1*8 Edglnton v Aetna Life Ins. Co., 77 N.Y. 564; In re Pittsburgh, 243 Pa. 
392, 90 Atl. 329; Linder v Metrop. Life Ins. Co., 148 Term. 236, 255 S.W. 43; 
Strother v Lynchburg Trust, etc., Bank (Va.) 156 S.E. 426, 73 A.L R. 16G; 
Allen V Griffin, 132 Wash. 466, 232 Pac. 363 In ca.se of doubt, howevei, the 
construction will favor a continuation of the common law rather than its 
abrogation. Ekeru v McGovern, 154 Wis. 157, 142 N.W. 593. 

ill Cox V St Anthony Bank & Trust Co, 41 Idaho 776, 242 Pac. 785; 
State ex rel v Dist Court, 69 Mont. 29, 220 Pac. 88; Ex parte Dexter, 93 Vt. 
304, 107 Atl, 134 

mu Cox V St. Anthony Bank & Trust Co., 41 Idaho 776, 242 Pac 785; 
People V Phyfe, 136 N.Y. 554. 32 N.E. 978, 19 L.R.A. 141; Sullivan v Tomali 
■School Diat„ 179 Wis. 502, 191 N.W 1020. 

101 See § 241, supra. 

102 "The dogma as to the strict construction of statutes in derogation of 
the common law only amounts to the recognition of a piesuniption against 
an intention to change existing law," Johnson v Southern Pac. Co., 196 U.S. 
1, 25 S Ct. 158, 49 L.Ed. 363. Moreover, the rule of strict construction does 
not apply with the same strictness where the particular provision relied on 
IE remedial in character. Wolf v Keagy (Dela.) 136 Atl. 520 fmarried 
women’s act). For further criticism of the rule, note the following language 
taken from 14 Ore L.Rev 290 (1935); "There seems to be no valid reason 
why the sanctity of the common law should rise higher than legislative 
purposes, or that the common law should be restrictive of the statutory. 
It is submitted that the protection of common rights rests with the organic 
law rather than with the common law and that a consistent j'udicial inter¬ 
pretation based thereon is the arch enemy of progress ” 
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with a view to promote justice and to effect their objects.^'’* But 
even ill these states, the substitution of the rule of liberal construc¬ 
tion does not justify a strained construetiou/'*'* nor one which will 
defeat the intent of the leg'islatm'e,^"^ for the court must not strug¬ 
gle to defeat the purpose of the legislature, but on the contrary, 
to make it effective.^“® 

§ 249 . Some Illustrative Cases.—few illustrative cases will 
further indicate how the courts actually construe statutes in deroga¬ 
tion of the common law. In the recent ease of Walter v Northern 
Insurance Company (370 Ill. 283, 18 N. E. (2) 906), a statute pro¬ 
vided: “If two or more persons actually do an unlawful act, with 
force or violence, against the person or property of another, with 
or without a comuiou cause of quarrel, or even a lawful act in a 
violent and tumultuous manner, the persons so offending shall he 
deemed guilty of a riot.” The court refused to hold the statute 
applicable to a case where certain persons, in the night-time, with¬ 
out disturbing any one and not in defiance of constituted authority, 
but by stealth, caused damages to a house by smearing creosote on 
it, because to constitute a riot, at common law, it was necessary that 
there lie three or more persons tumultuously assembled of their own 
authority with luteiit mutually to assist one another against all 
who shall oppose them in the doing either of an nnlawful act of a 
private nature or of a larvful act in a violent and tiimultuons man¬ 
ner. Moreover, the folloiving quotation from Reeder v LeHigh 
Valle}' Coal Co. (231 Pa. 563, 80 Atl. 1121) is especially enlightening: 

“When the legislature takes a step in advance of the com¬ 
mon law and imposes additional burdens upon aii employer to 
meet the necessities of modern industrial growth, the new duties 


103 Sec §§ 417-418, infra. Also see In re Garrs Estate, 31 Utah 57, 86 Pac 
757; O’Connor v State (Tex.) 71 S.W. 409; Sutton v Sutton, 87 Ky. 216, S 
SW. 337; CWesa & Co. v City of Des Moines, 168 Iowa 343, 138 N.W. 922; 
Stowe Y Mernlees (Calif.) 44 Pac. (2) 368; Conley v Conley, 92 Mont. 435, 
15 Pac (2) 922 

IM Boswell V Senn, 187 Ky. 473, 219 S.W 803. 

103 In re Dolmage, 203 Iowa 231, 215 N.W. 746, 

lOQ Heiden v City of Milwaukee (WIs.) 275 N.W. 922 And see Gibson v 
Jenney, 15 Mass. 205. "It is said that statutes made in derogation of the 
common law, aie to be strictly construed. This is true, but they are also to 
be construed sensibly, and with a view to the object aimed at by the legisla¬ 
ture.” Also note Johnson v Southern Pac. Co., 196 U.S. 1, 25 S Ct 158, 49 
L.Ed. 363. 
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thus imposed should be so clearly set forth as to leave iiu doubt 
as to the legislative intention.” 

Consequently, an act which required all dangerous machinery to be 
used in or about mines to be protected by a covering or railing, did 
not niclude within its scope a trolley wire. This same concern for 
rights under the common law also appears in eases where procedural 
statutes are involved, as is weU indicated in Snider v Cochran (80 
^Y. Va. 252, 92 S. E, 347): 

"The statutory provisions relied upon by the plaintiffs as 
precluding the right of defense upon the merits of the case both 
derogate from the common law and regulate or restrict the 
great constitutional right of trial by jury. At the same time it 
bars meritorious defenses for mere nuseondnet in litigation, non- 
complianee with statutory requirements. For these reasons, 
they must be strictly construed.” 

Yet the doctrine that statutes creating rights which were un¬ 
known to the common law or to equity must be strictly construed, 
was uever meant to be applied as a pitfall to the luiwary, who are 
in good faith pimsuing the path marked by the statute, nor as an 
ambuscade from which an adversary can overwhelm him for an 
immaterial misstep. On the contrary, the doctrine was meant to 
preserve the substantial rights of those against whom the remedy 
offered by the statute is directed, and it is never to be employed 
otherwise.^”“^ Where the court takes this attitude, a large amount 
of the criticism against subjecting statutes in derogation to the com¬ 
mon law, loses its foundation. 

§ 250, The Eule of Strict Construction of Statutes in Deroga¬ 
tion of the Common Law Justified.—^Nevertheless, the rule that 
statutes in derogation of the common law must be strictly construed, 
is strongly entrenched iu our law. To understand the rule, it is 
necessary to resort to history. 

“The rule that statutes in derogation of the common law 
are to be strictly construed, was introduced at an early day 
when the common law was in its integrity; when courts and 
writers like Coke, ignorant of other systems, spoke of it as the 
perfection of iuunan wisdom, and were jealous of every attempt 
of Parliament to change it in the minutest particular, and de¬ 
fended its most outrageous provisions by arguments which to 

looau.s. V Cork Gas. v Valland, 365 III. 564, 7 N.E. (2) 301, rev. 284 Ill. 
652, 2 N.E. (2) 579. 
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us are the perfection of unreason and absni’dity; when parlia¬ 
ment itself very seldom midei’took to modify or add to it. And 
it would seem that modern courts and judg'es have repeated 
the rule without any knowledge of its origin and without any 
thought of the enormous changes iu the relations between the 
courts and the legislature which have taken place since the rule 
was promulgated. In fact, the reason for the rule, or rather 
the occasion of it, for there never was any reason for it, has 
entirely passed away. It is a demonstrable proposition, that 
there is hardly a rule or doctrine of positive practical juris¬ 
prudence in England or in the United States today, which is not 
the result, in part at least, of legislation; hardly a rule or doc¬ 
trine of the original common law which has not been abolished, 
nr changed, or modified hy statute. Furtherinore, it is con¬ 
ceded that the ancient conception as to the perfection of the 
common law was absurdly untrue. The great mass of its prac¬ 
tical rules as to property, as to persons, as to obligations, and 
as to reiiiedie,s, were arbitrary, unjust, cniiibersome, barbarous. 
For the last generation, the English parliament and our state 
legislatures have been busy iu aliolishiiig these common law 
rules,_ and in substituting new ones hy means of statutes. That 
all this remedial work, all this benign and necessary legislative 
endeavor to create a jurisprudence scientific in form and 
adopted to the wants of the age, should be hampered, and some¬ 
times thwarted by a parrot-like repetition and unreflecting ap¬ 
plication of the old judicial maxims that statutes in derogation 
of the common law are to be strictly construed, is, to say the 
least, absurd.” Sedgwick—Constnietion of Statutes (1st ed.! 
p. 270. 

This would indicate that the reason for subjecting statutes which 
abrogate the common law to a strict eoiistructioii is founded upon 
a lielief that the common law represented the zenith of hniiian 
visdoiu. Originally, that was probably true. And to some extent, 
we have continued to adhere to the common law because of oiu 
respect for tradition. If these two facts coustitiite the reason for 
the rule, admittedly there is little reason for adhering to it. 

There would seem, however, to be a .stronger and a more appeal¬ 
ing reason which may be urged in favor of the strict construction of 
statutes in derogation of the common law, and especially i£ we re¬ 
gard the common law in its mo.st comprehensive sense After all, 
as Dean Pound has so ably said, “we have in every developed body 
of law two elements, in the legal system, an imperative element, 
lestiiig upon the authority of the State, and a traditional element 
resting upon the experience of the past in the adjudication of con- 
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trovorsies”. This latter element farms the cammnn law. It in¬ 
cludes, so said the court in State v Lafferty (Tapp (Ohio) 113), 
'“those maxim.s, principles and forms of judicial proeeediufr.s which 
hai'e no written law to preserihe or warrant them, lint which, 
founded on the laws of nature and the dictates of reason have, by 
usage and custom, become interwoven with the written laws; and, 
by such incorporation, form a part of the mnnioipal code of each 
state or nation which has emerged from the loose and erratic habits 
of a savage life, to ch’ilization, order and a government of law”. 

Must it not be admitted that civilization is built upon tbose 
customs which make up the common law^ After all, there Is per¬ 
haps as much reason for .subjecting a statute which abrogates the 
common law to a strict construction, as it i.s to indulge m the pre¬ 
sumption against the implied repeal of a statute. And the common 
law is, after all, the con,summation of man’s experiences, and al¬ 
though time may demonstrate the error of his way.s, for the present 
it may provide harmony and operate equitably. Laws thus Inult up 
by custom ivould seem to occupy as high a status in our legal system 
as legislative enactments, for in the latter case, the lacv becomes 
such through the action of the representatives of the people, while 
in the former, they receive their effect directly from the people. 
If law's may be repealed by desuetude, a kind of silent legislation, 
why may they not be created by the same general process 1 


. yet as the whole community includes as well the 
legi.slative power as its .subjects, total disuse of any civil insti¬ 
tution for ages past, may afford just and rational objections 
against disrespected and super amnia ted ordinance.s ... it is 
the characteristic of a system of common law, that it may he 
accommodated to the circumstances, the exigencies, and the 
conveniences, of the people by whom it is appointed. Now as 
these circumstances, exigencies, and conveniences silently 
change, a proportionate change in time and in degree must 
take place in the accommodated system. Time silently and 
gradually introduces; it silently and gradually withdraivs its 
customary laws ” Per Duncan, J., in James v Commonwealth, 
12 Serg. & R. (Pa.), 220, 228. 

Laws thus establhshed by the people would certainly seem entitled 
to the .status -which will be accorded them by the rule which requires 
statutes in derogation of the common law' to be construed .strictly. 
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Even if a narrow meaning is given to the term "eouimoii law”, 
certain statutes are widoiMedly entitled to a strict construction. 
One critic of the general rule recognizes the desirability of this 
attitude, when lie writes; 

"What, then, is the true limit and application of the rule? 
With all the gross imperfection of the common law, it did con¬ 
tain certain grand principles, and these principles had been 
worked out into many practical rules both of primary right 
and of procedure, which protected personal rights—rights of 
property, of life, of liberty, of body, and of limb—against the 
encroachments of both government and of private individuals. 
This was the great glory of the common law. Any statutes 
which should take away, change, or diminish these rights should 
be strictly construed. To this extent tlie rule is in the highest 
degree valualile, not because such statutes ‘ are in derogation of 
common laiv’ hut because they oppose the overwhelming power 
of the government to the feeble power of resistance of the 
individual, and it is the duty of courts under such circum¬ 
stances to guard the individual as far as is just and legal, or, 
in other words, to preserve the individual from having his 
personal rights taken away by any means that are not strictly 
legal ” Sedgwick, Constniction of Statutes (1st ed ), p. 271. 

§ 251. Remedial Statutes.^®^—Kemedial statutes,^®® that is, 
those which supply defects, and abridge superfluities, in the former 


107 See § 73, supra, for comparison with penal statutes and for a general 
discussion. Also see § 243, supra, for statutes, part penal and part remedial, 

308 Remedial statutes were involved in the following cases: Ex parte 
Plowman, 53 Ala. 440 (official bond); Colorado Milling, etc., Co. v Mitcliall, 
26 Colo. 284, 5S Pac. 28 (employer's liability act); Beall v Beall, S Ga. 210 
(illegitimate child); Harrison v Monmouth Nat. Bank, 207 III. 630, 69 N.E. 
371 (action on negotiable Instrument); Charles v Lamberson, 1 Iowa 435 
(exemption statute); Merkle v Bennington Township, 58 Mich. 156, 24 N.W. 
776 (survival of action on wrongful death); Becker v Brown, 65 Neb. 264, 91 
N.W 178 (agister's lien). Most courts regard statutes pertaining to the 
survival o£ action on wrongful death to be remedial, Hayes v Williams, 17 
Colo, 465, 30 Pac. 352; Merkle v Bennington, ibid; Bolinger v St. Paul & 
D. R. Co., 36 Minn. 418, 31 N.W. 856; Haggerty v Central R. Go, 31 N.J.L. 
349, Contra: Hamilton v Jones, 125 Ind. 176, 25 N.E. 192; Pittsburgh, etc., 
R. Co. V Hine, 25 Ohio St. 629. 
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should be gn'eii a liberal coiistiTictiou/’“ in order to effectu¬ 
ate tlie purposes of tlie legislature or to advance the remedy in¬ 
tended,or to acconiplisli the object sought,and all matters fairly 
within the scope of such a statute should be included, even though 
outside the letter, if within its spirit or reasond^^ But, as we have 

100 1 Blackstone, Comm. 86. Also note Barkley v Conklin (Tex.) 101 
S.W. (2) 405, and Falls v Key (Tex.) 278 SW 893. 

no Harrington v State, 200 Ala. 480, 76 So. 422; In re Patterson, 155 
Calif. 626, 102 Pac. 941; Wolcott v Pond, 19 Conn. 597, Amos y Conkling, 99 
Fla. 206, 126 So. 283; Honors v Wilshire, 109 III. 103; Potter Mfg Co. v 
Meyer (Ind.) 86 N.W. 837; Osgood v Names. 191 Iowa 1227, 1S4 N.W. 331, 
V^an Doren v Wolf, 112 Kan. 380, 211 Pac. 144; Shea v Peters, 230 Mass. 197, 
119 N E. 746; State y Baldwin, 62 Minn. 51S, 65 N.W. 80; State v Public Serv. 
Comm. (Mo.) 34 S.W. (2) 37; Becker v Brown, 65 Neb. 264, 91 N.W. 178, 
Lockhart v Hoffman, 197 N.Y. 331, 90 N.E. 943; Weston t J. L. Roper Co., 160 
N.C. 263, 75 SE. 800; Sayer v Lee. 40 S.D. 170, 166 N.W 635; Kitts v Kitts, 
136 Tenn. 314, 1S9 S.W. 375; Cousins v Sovereign Camp, WhO-W. (Tex.) 35 
S W. (2) 696, Hecliler v Kemp, 122 Va. 528, 95 S.E. 400; Hasson v Chester, 67 
W.Va. 278, 67 S.E. 731; Bauman v West Allis, 1S7 Wis. 506, 204 N.W. 907. If 
the lemedial statute affects vested rights or constitutes an exercise of the 
police power, it should be liberally construed Amos v Conkling, 99 Fla. 206, 
126 So. 283; Feet v East Grand Forks, 101 Minn, 523, 112 N.W. 1005. And a 
statute creating a liability, not othertvise existing, or increasing a common 
law liability, though lemedial, will be strictly construed. Leppard y O’Brien, 
232 N.Y, S, 454, aff'd 252 N.Y. 563, 170 N.E. 144, 

. Ill Grier v Kennan, 64 Fed. (2) 605; In re Patterson, 155 Calif. 626, 102 
Pac. 941; Shea v Peters, 230 Mass. 197, 119 N.E. 746; City of Lincoln v 
Neb. Workmen’s Comp. Court (Neb.) 274 N.W. 576; Tompkins v Hunter, 149 
N.Y. 117, 43 N.E. 532; State v Baker, 88 Ohio St. 165, 102 N.E. 732, Calet v 
Steere’s Estate, 47 R.l. 498, 134 Atl. 1; Kitts v Kitts, 136 Tenn. 314, 189 S.W. 
375 

n- Fisher v Heryey, 9 Colo, 16. Becker v Amos (Fla.) 141 So. 136; Haskel 

V Burlington, 30 Iowa 232, Shea v Peters, 230 Mass. 197, 119 N.E. 746; State 

V Public Serv, Comm (Mo.) 34 S.W. (2) 37; Carley v Liberty Hat Mtg, Co., 
81 N.J.L. 502, 79 Atl 447; State v Lipkin, 169 N.C. 265, 84 S E. 340, Wright 

V Barber, 270 Pa. 186, 113 Atl 200; State v Pullen (R.l.) 192 Atl. 473; Bau¬ 
mann V West Allis, 187 Wis. 506, 204 N.W. 907. 

113 Amos V Conkling, 99 Fla. 206, 126 So. 283; Inabinet v Royal Exchange 
Assur. Co. (S.C.) 162 S.E 599, Kitts y Kitts, 136 Tenn. 314, 189 S.W. 375. 
Also see cases undei note 112, supia 

114 Traudt v Hagerman, 27 Ind. Ap. 150, 60 N.E. 1011, Harheck y Pupin, 
123 N.Y. 115, 25 N.E 311; Peet v Mills, 76 Wash. 437, 136 Pac. 685; Hasson 

V Chester, 67 W.Va. 278. 67 S.E. 731. Conversely, matters within the letter 
but without the spirit will be excluded, Traudt v Hagerman, 27 Ind. Ap. 
150, 60 N.E. 1011, 
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stated elsewhere a liberal coiistnietion does not justify an exten¬ 
sion of the statute’s scope beyond the conteniplatiou of the legisla¬ 
ture, even if the statute is purely remedial and a liberal construction 
would produce a rc.sult highly beneficial or desirable. To adopt a 
contrary view, w'onld clearly A'iolate the ti’i-parte theory of govern¬ 
ment and permit the court to exercise legislative power. 

§ 252, Reason for the Liberal Construction of Remedial Stat¬ 
utes, Generally.—To understand the reason for giving remedial stat¬ 
utes a liberal construction, it is necessary that' we know what statutes 
fall within this category. "While they liave been defined in a pre¬ 
ceding section, for the sake of eoiivenieuee, some slight repetition 
will be valuable. For onr di.seussion here, however, it will lie suf¬ 
ficient to define a remedial statute as one which remedies a defect 
in the coinmmi law or in the pre-existing body of statute law. Such 
statutes play an iinportaut part iu the Juri.sprudeiice of an advancing 
society. They supply the defects and abridge the superfluities in 
pre-esistiiig law, whieli arise from the general imperfection of all 
human laws, from change of time and circnraslances, from the mi,s- 
takes and unadvised determinations of judges, and from any otlier 
cause They serve to keep our sy.stem of jurisprudence up-to-date 
and in harmony with new ideas or conceptions of what constitute 
justice and proper human conduct. Their legitimate purpo,se is to 
advance human rights and relationships. Unless they do this, they 
are not entitled to lie known as remedial legislation nor to he lib¬ 
erally construed. Manifestly, a constrnctiou which promotes im¬ 
provement in the adiiiiiii.stratioii of justice and the eradication of 
defects in our system of jurisprudence, should be favored over one 
which perpetuates wrong. It seems proper to assume that the law¬ 
makers intended to advance our laivs forward as far a.s onr concep¬ 
tions of justice and ]iroper conduct extend. For this reason, if no 
other, remedial legislation i.s entitled to a liberal construction. 

§ 253, Barriers to the General Application of the Rule of Lib¬ 
eral Construction to All Remedial Acts.—ScA^eral apparent barrier.s 
exist to a general application of the rule of lilieral construction to 
all remedial act.s In the finst place, they may operate retrospec¬ 
tively, and for this reason might seem entitled to a strict coiistrue- 
tiuii. But, under our discussion of retroactive legi.slatioii, beeansc 

ii'" See § 23S, supra 
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of tlie obvious purpose of remedial legislation to remedy mischief, 
promote public justice, correct mistakes, and cure irregularities, 
such legislation is neverthele.ss to be subjected to a liberal eniistruc- 
tioii. As was indicated by the court in Ex parte Buckley (53 Ala. 
42), only where a statute of a remedial nature takes away or im¬ 
pairs vested rights acqumed under existing law's, or create.s iiew' 
ohligatioiLS, iinpo.se.s new dutie.s, or attaehe.s new di,sahilitie.s, in 
respect to transactions already pa,st, is it a eondcimied retro.spective 
law. And wdiere thi.s i.s the effect of a statute it is not remedial; it 
is de,structive 

In the second place, a statute may be remedial and penal. As 
w'e have indicated in a preceding section of this chapter, there is 
considerable confusion in the cases as to the type of construction to 
be accorded statutes having tliis characteristic. While the problem 
of determining the type of eoij.struction to be used in interpreting 
a statute of this dual nature, is removed by placing the statute into 
the general c]a.s,s of penal stalnte.s merely because it provides a 
penalty, it is possible that the penal portion may not lie involved 
ill a given ease. Where this is true, it is difficult to see any objec¬ 
tion to regarding it as a remedial statute .so far as its construction 
is coueerued. 

Obviously, remedial leghslation is often in derogation of the 
common law'. Here, again, the questiou arises whether the remedial 
•statute shall he strictly comstrued because it is in derogation of 
the common law, or whether it should be given a liberal construction 
because it is remedial. This dilemma, along with the belief that 
the heneficient piirpo,ses of remedial legislation supersedes the bene¬ 
fits derived from closely aclheriug to the common law, luicloubtedly 
played a part in the enactment of legislation requiring the liberal 
construction of remedial slatute.s. Nevertheless, as .such legislation 
abrogating the rule of strict comstruction does not exist in all juris¬ 
dictions, the prolilem or dilemma still remains Some eases also 
seem to assnine the attitude that the rule of strict constnietion 
should not be as rigidly applied in these iiistances. This, of course, 
gives paramount importanace to the common law'. Undoubtedly, 
Ill many imstauces, this is the proper view, particularly w'here basic 
hnmau rights are involved: but where the remedial legislation is 
clearly in accord with the people’s conception of progres.s in ideas 
of jmstice and proper conduct, there is very little that can be raised 
in opposition to a liberal construction of such legislation, particu- 
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laiiy where the statute is piu-cly remedial and has no penal fea¬ 
tures, and does not destroy or unpair vested rights so as to be 
objectionable as retrospective legislation. In fact, where remedial 
legislation-constitutes simply a declaration of the standards of the 
people as derived from their experiences and conduct, a statute 
enacting such legislation into law can hardly be said to be deroga¬ 
tive of the common law in its widest sense. 

§254. Statutes Pertaining’ to Remedies and Procedure In 
General.—Statutes which relate to remedies and procedure, per¬ 
haps because they are remedial in character, should also receive a 
liberal construction in order to promote justice and to carry out 
their respective purposes,and especially so as to secure a more 
effective, a speedier, a simpler, and a less expensive administra¬ 
tion of the law.^^’’ And while this does not mean that the negligent 
litigant should be favored over the one who has been diligent,^^® it 

iia Coleman v Bei'cher, 94 Ark. 345, 126 S.W. 1070; Shields v Johnson, 10 
Idaho 454, 79 Pac 394; Coats v Barrett, 49 111. Ap 275; Collins v Hayden, 
104 Kan. 351, 179 Pac. 308; Boos v McClendon, 130 La. 813, 58 So. 682; 
Moore v Stoddard, 206 Mass. 395, 92 NE. 502; McManus v Part, 287 Mo. 109, 
229 S W. 211; Hill v Hill, 93 N.J. Eg. 567, 117 Atl. 25B, aff 95 N.Y, Eg, 233, 
122 All. 818, 29 AL.R. 1242; People v Thorn, 156 N.Y. 286, 50 N.E. 947, 42 
L.R.A. 368; Baker v Hare, 192 N.C. 788, 136 S.E, 113; Smith v Hoff, 20 N.D. 
419, 127 N.W. 1047; Duggan v Duggan. 291 Pa. 556, 140 Atl. 342; Rodgers v 
Fleming (Tex. Com. Ap.) 3 S.W. (2) 77; Green v Lum, 147 Va. 392, 137 S E. 
4S4. This rule applies to statutes pertaining to ciimiual procedure, since 
they are not penal hut procedural. People v Bailey, 171 N.Y.S. 39-i, 103 
Misc. 366 It also applies to appeals. City of Athena y Evans (Tex.) 63 
S.W. (2) 379, also see §251, supra, Remedial Statutes. Among procedural 
statutes liberally construed, are statutes of jeofails and amendment, State 
ex rel Smith v Trimble, 315 Mo. 166, 285 S.W. 729, statutes relating to ap¬ 
peals; McNutt T State, 163 Ark. 122, 259 S.W. 1, set-off. Bates T Lanier, 75 
Fla. 79, 77 So. 628, change of venue; Gregory Printing Company v De Voney, 
257 III. 399, 100 N.E. 1066, statute proyiding for the assertion of equitable 
defenses in actions at law. Ballentme v Bradley (Ala.) 182 So. 399. And in 
a doubtful case, the court will incline toward that interpretation which will 
admit rathei than i eject evidence. Collins v Hayden, 104 Kan. 351, 179 Pac 
308. 

lu Scott v Mayor, 186 Ga. 652, 198 S.E. 693; Baker v Hare, 192 N.C. 7SS, 
136 S.E. 113; Eagle-Piclier Lead Co. v Mansfield Paint Co., 194 N.Y.S. 386, 
201 Ap. Div. 223. 

iiSHeman v McNamara, 77 Mo. Ap. 1; S. L &. Co. v Bock, 194 N.Y.S. 420, 
120 Misc. 687; Cornman v Hagginhothani, 227 Pa. 549, 76 Atl. 721; Thrift v 
Thrift, 30 R.l. 357, 75 Atl. 484, Sawyer v Childs, 83 Vt. 329, 75 Atl. S86. 
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does mean that the statute should receive a construction which will 
not sacrifice the rights of the litigants to technical mistakes, omis¬ 
sions, or inaccuracies.^'' Nor does it mean that the court can defeat 
the obvious intention of the legislature.^'^'’ 

But statutes Avhich create new and extraordinary remedies,''" 
or remedies unknown to the common law,'*- or which alter or abro¬ 
gate fundamental rights,even where they relate to remedies and 
procedure, must be strictly construed.'^' They constitute an ex¬ 
ception to the general rule that .statutes pertaining to remedies 
and procedure must be given a liberal construction. On the other 


no Coleman v Beiclier, 94 Ark. 345, 126 S.W, 1070. 

woYoungman v New York Indemnity Co., 199 N.Y.S. 420, 120 Misc. 6S7; 
Stark County Agnc. Soc, v Walker, 34 Ohio Ap 558, 171 NE 422; Coniman 

Y Hagginbotham, 227 Pa. 549, 76 AtL 721 

Campbellsville Lumber Co. v Hubbert, 112 Fed. 718, 60 C.C.A. 435, 
aff. 191 U.S, 70, 48 L.Ed. 101, 24 S.Ct. 28, People v Ryder, 124 N.Y. 500, 2G 
NE. 1040. Also note Butler v U S. (U.S.) 43 Ct. Cl. 497; Jones v Newhall, 
116 Mass. 244. But see Shields v Johnson, 10 Idaho 454, 79 Pac 394, and 
Scott V Mayor, 186 Ga. 662, 198 S E. 693. 

122 Crowder v Fletcber, 80 Ala. 219; The Hamburg, 2 Iowa 460; People V 
Bailey, 171 N.Y.S. 394, 103 Misc. 366. This is especially true W'here the stat¬ 
ute authorizes a summary proceeding. Guaranty Trust & Safe Deposit Co. 

V Green Cove, etc., R Co., 139 U.S. 137, 11 S Ct. 512, 35 LEd. 116 (construc¬ 
tive service); In re Roberts, 4 Kan. Ap 292, 45 Pac. 942, Willard v Pialick, 
31 Mich. 431 (judgment on sureties without separate action), Mathews v 
Densmore, 43 Mich. 461, 6 N.W. 669 (attachment); Stewart v Stringer, 41 
Mo. 400 (constructive service), In re Robinson’s Estate, 112 N.Y.S. 280, 59 
Misc 323; Murphy v Chase, 103 Pa. 260 (sale of property without warranty); 
Robinson v Schmidt, 48 Tex. 13 (action on official bond by motion). 

i23Kreutei v State, 202 Ala. 287, Hill v Hill, 93 N.J. Eq. 5G7, 117 Atl 
256, aff, 95 N.J, Eq. 233, 122 Atl SIS, 20 A.L.R. 1242. 

124 Wilbur V Crane (Mass.) 13 Pick. 281, People v Bailey, 171 N.Y.S. 394, 
103 Misc. 366; Western Electric Co. v Goldstein, 23 Pa. Dist. 726 Some au¬ 
thorities subject statutes simplifying pleading to stiict construction. St. 
Louis, etc, R. Co. v Town of Summit, 3 III. Ap. 155, Lawry v Lawry, 88 Me. 
482, 31 Atl. 273; Canton Nat Bldg. Ass’n v Weber, 34 Md. 669; Began v 
Ebnore, 50 N.Y. 1. But see apparently contra: Conaughty v Nichols, 42 
N.Y. S3; Greentree v Rosenstock, 61 N.Y, 583; Gartner v Corwbie, 57 Ohio 
St. 246, 48 NE. 945. Also see discussion in Pound, Common Law and Legis¬ 
lation, 21 Harv. L.Rev. 383 (1908). Also see § 266, infra. 
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liaiul, statutes of limitations, constitute an iinpoi'tant class of 
legislation, which should be liberally constriiecl in-order to ef¬ 
fectuate the general intention of the legislature,and especially 
where they relate to real estate.^"® Statutes of limitations should 
not, therefore, receive a construction that will create exceptions 
or qualifications not clearly expressed Nevertheless, if a statute 
of this type contains a provision excepting certain persons from its 
operation, those exceptions should be strictly construed^®® In other 
words, the court will not extend the excetitions beyond those ex- 


i-n That statutes of tills kind are remedial in tlieir natui e, see Toll v 
■Wright, 37 Mich. 93, Rutter v Carotliers, 223 Mo. 631, 122 S.W 1056, and 
Burleigh County v Kidder County (N.D.) 125 N.W, 1063. Thus, if they me 
not considered procedural, they would be entitled to a liberal couatruotion 
by virtue of the rule pertaining to remedial statutes generally. See § 261, 
supra. For additloual treatment of statutes of limitations, see § 349, infra 

120 Warren v Clemenger, 120 III. Ap 435, State t Yates, 231 Mo. 276, 
132 S.W 672; Toll v Wright. 37 Mich. 93; Koop v Cook, 67 Ore. 93, 135 Pac. 
317 But note Kilpatrick v Byrne, 25 Miss. 571, where a liberal construc¬ 
tion was proper, since the statute was a beneficial one permitting refiling 
of an action within one year, if defeated for any matter of form. Also nee 
Pleadwell v Mo. Glass Co, 151 Mo. Ap. 51. 131 S.W, 941. It has also been 
held that a short statute of limitation should be construed strictly. St. 
Louis, etc,, R Co. V Batesvilie, 86 Ark. 300, 110 S W. 1047. Statutes of limi¬ 
tations, when urged against the government, should receive a strict con¬ 
struction. U.S V Whited, 246 U.S. 552, 38 S.Ct. 367, 62 L.Ed 879. But note 
St. Paul V Chicago, etc, R. Co., 45 Minn. 387 

121 Warren v Clemenger, 120 111. Ap 435; State v Yates. 231 Mo. 276; 
Oloott V Tioga R. Co., 20 N.Y. 210, Slater v Cave, 3 Ohio St, 80. They should, 
at least, leceive a reasonable construction, Campbell v Haverhill, 155 U.S. 
610,15 S.Ct 217, 39 L.Ed 280, Smith v Smith, 91 Mich. 7, 51 N.W. 694; Rutter 
V Carothers, 223 Mo, 631, 122 S.W 1056; Blackwell v Memphis, 124 Tenn. 
516, 137 S.W. 486, 

128 Phillips V Pope, 10 Mon. (Ky.) 163. 

12'JU.S V Norris, 222 Fed. 14, 137 C.C.A 552; Davis v Hart, 123 Calif. 
384. 55 Pac. 1060; Swichard v Bailey, 3 Kan. 507; Hahn v Claybrook, 130 
Md. 179, 100 Atl. 83; Collins v Pease, 146 Mo. 135, 47 S W. 925, Musgrave v 
McManus, 24 N.M. 227, 173 Pac. 196; Lawson v Tripp, 34 Utah 28, 95 Pac. 
520; Woodbury v Shackleford, 19 Wis. 55. 

130 Lawson V Tripp, 34 Utah 28. 95 Pac, 520. Also see Davis v Mills, 121 
Fed. 703, 58 C.C.A. 123, Hauser v Thompson, 56 Mo, Ap. 85; Dnngman v 
Keim, 86 Neb. 476, 125 N.W. 1080; Musgrave v McManus, 24 N.M. 227, 173 
Pac 196; Pish V Jenewem, 75 Wis. 354, 43 N.W. 950, 44 N.W. 515. 
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pressly and clearly mentioned, or perhaps implied from the sen- 
eral purpose and design of the laivd^^ 

§ 255. Reason for the Liberal Construction of Statutes Relating 
to Remedies and Procedure,^—Of course, hack of statutes relating 
to remedies and procedure, a reason exists for .subjecting them to 
a liberal construction. Such statutes are obviously designed and 
intended to expedite .justice. If a person ha.s a right and it has been 
infringed, considerations of justice demand that the right lie 
protected, and protected as promptly, economically and effectively as 
po.“sible Statutes which relate to procedure and to remedies arc in¬ 
tended to accomplish this very purpose. That is their legitimate jus¬ 
tification—a de.sign which the legislature must be presumed to intend 
to promote. Unless a procedural statute operates to ereate a more et- 
fective and satisfactory administration of our system of jurispru¬ 
dence, it is not entitled to a construction which makes its effect 
widely operative. In such a case, an effect of thi,s nature would 
seem to indicate that .such a comstruetion did not represent the leg- 
i.slative intent, and a strict construction would in fact be more 
likely to achieve a result which would be in harmony wdtli the real 
intention of the law-makers. 

Obviously, therefore, remedial and procedural statutes also pro¬ 
vide the means whereby human rights are protected. Since such 
rights are the objects of the laiv’s concern, any .statute designed to 
protect those rights is for that reason entitled to a liberal con¬ 
struction. 

On the other hand, if procedural and remedial acts ivere to be 
strictly construed, generally, in many instances, the "rendition of 
justice would be greatly hampered. Even though onr ideas of .jus¬ 
tice, or our standards of ethical conduct, advance, unless our luetli- 

131 Mclvers v Ragan, 2 Wheat (U.S.) 25, 4 LEd. 175, Helbig v Citizens 
Ins. Co., 234 III. 251, R4 NE, 897 And see Tynan v Walker, 35 Calif. 634, 
where the court quotes from and approves Beckford v Wade (Eng.) 17 
Vesey Jr. 87. upon the subject of implied exceiitions. "Many cases have been 
put where the law implies an exception, and takes infants out of general 
words by jvhat is called a virtual exception I have looked through all 
the cases, and the only rule to be drawn from them Is, that where the 
ivords of a law, in their common and ordinary signification, are sufficient 
to include infants, the virtual exception must he drawn from the intention 
of the legislature manifested by other parts of the law—from the general 
purpose and design of the law, and from the subject matter of it." 
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ods of securing sucli justice also advance, the former may fail of 
application to human controversies. Eemedies and procediu'e are 
intended to protect and preserve our rights. When the former are 
ineffective, or unduly hampered because of too much rigidity, the 
latter may be destroyed. After all, what is a right, if it has no 
remedy? So far as procedural statutes are concerned, they should 
always occupy a secondary status when they conflict with rights. 
If in accord with the obvious legislative intent, the court should 
always give a procedural or remedial act that meaning which will 
best promote or protect the right sought to be vouchsafed thereby. 


§ 256, Statutes Simplif]dng Procedure—Rules of Court.—The 
enactment of statutes intended to simplify procedure, particularly 
where they authorize the courts to promulgate rules in aid thereof, 
create several new problems. As remedial statutes and as statutes 
pertaining to procedure, they should obviously be sulijected to a lib¬ 
eral construction, Wbere they abrogate common law rules, by virtue 
of the principle which requires statutes of this character to be con¬ 
strued strictly, they should be subjected to a strict construction. It 
is apparent, therefore, that in some instances it may he difficult to 
determine the real nature of the statute, since it may partake of sev¬ 
eral natures. 

The problem, however, to a large extent is removed, if the sim¬ 
plifying statute contains a provision which expressly requires the 
act to he liberally construed. Such a statute was involved in the 
case of People v Village of 'Wilmette (294 111. Ap. 362, 13 N. E, (2) 
990), and the following announcement made by the court—an an¬ 
nouncement -which seems to present the proper attitude, not only 
toward the statute, hut also toward the rules adopted by the court 
to carry the statute into force; 

“The purpose of the entire act was to simplify the pro- 
cedme and the prime object of the act was to enable the parties 
to a cause to have the merits of their controversy passed upon 
by the courts—^the realities considered rather than that the mat¬ 
ter be decided on mere technicalities, which often justly bring 
the courts into disrepute. If the act is to he liberally construed 
according to the substantive rights of the parties, as it is ex¬ 
pressly provided, this purpose will be nullified and the act guil¬ 
lotined by strict construction of rales of court adopted to aid 
the carrying of the act into force—a strange commentary to con¬ 
strue the act liberally but the rules strictly. But under any act, 
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strict construction of tlie rules is not in accord with the rleci- 
sions of our Supreme Court ... We can perceive no reason why 
rules of court should be interpreted or construed more strictly 
than statutes in general . . . Such rules are not mandatory, or 
in a particular ease, for good cause, they may be disregarded. 
. . . The Civil Practice Act and the rules of court enacted pur¬ 
suant thereto must not be construed too literally. They will 
not work if a little ‘play in its joints is not allowed’.’’ 
Consequently, the rule laid dorvn by the supreme court, which re¬ 
quired the service of a copy of the notice of appeal on each appellee 
and on a co-party not appearing as an appellant, and which provided 
that a party entitled to .service who did not appear in the lower court 
by an attorney might be served by mail, did not require a notice of 
appeal by part of the defendants to be served on the defendants who 
were defaulted. The same view was taken by the court in Collateral 
Finance Company v. Brand (298 Ill. Ap, 130,18 N. B, (2) 392) where 
it was held 

. . that the Civil Practice Act . . . was adopted to facili¬ 
tate an orderly disposition of busines.s of the courts and to ex¬ 
pedite the prompt administration of justice; that the purpose of 
• the act was to simplify the procedure to enable the parties to a 
cause to have the merits of their controversies passed upon by 
the courts; and that to this end the act should be liberally 
construed. The fact that the report of proceedings was’ap¬ 
proved and filed before the notice of appeal was served is 
not contrary to the language and spirit of the act.” 

A like attitude was assumed by the court in Stehli Silks Corpora¬ 
tion V Kleinberg (200 Ap. Div. 16, 192 N. T. S. 284): 

‘‘In order to give the Civil Practice Act the effect which 
its passage was intended to secure, it must be applied in a 
broad and liberal spirit, and its provisions must not lie re¬ 
stricted by a forced and narrow interpretation, based on the 
language of former sections in the Code of Civil Procedure, 
which have been totally superseded by the later legislation.” 

La’wry v Lawry (88 Me. 482, 34 Atl. 273, 274), a relatively 
old case, favors the strict construction of new procedural statutes; 

‘‘It would not be wise to depart too far from the estab¬ 
lished rules of pleading. Constant departures from these rules 
will soon result in confusion. In the end, it will be found that 
justice will be better subserved liy adhering to the remedies 
provided by law than in departing from them.” 

It would seem, however, that the court, in this ease, was chiefly 
concerned with retaining the old law. The emphasis was placed on 
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its secondary I'ather than its primary attribute The law was con¬ 
strued as a statute iii clerog-atiOn of the common law instead as a 
remedial statute. It is submitted that the remedial features of 
statutes simplifjuug' or improving procedure, should lie determina¬ 
tive, as a general rule, of the type of coiistructioii to which such 
statutes should be subjected. A liberal eonstruetion will undoubt¬ 
edly, ill most instances, tend toward the acceleration of pre.seiit 
day efforts to improve oiu- codes of procedure. And, of course, 
the legislative purpose back of most legislation of this type is to 
liriiig about this improvement. 


§ 257. Taxation and Revenue Acts, Generally.—As a general 
rule, and in accord witli the prevailing view, revenue laws, and 
particularly tax laws, should be construed in favor of the tax¬ 
payer and agaiiust the government.^®^ In fact, they are to be eon- 


132 Crooks V Harrslson, 282 U.S. 55, 75 L.Ed. 156, 51 S.Ct, 49; Heclvt v 
Malley, 265 U.S. 144, 68 LEd. 949, 44 S.Ct. 462; State v Seals Piano Co., 209 
Ala. 93, 95 So. 451; Territory v Alaska, 5 Alaska 325, Riley v Havens, 193 
Calif. 432, 225 Pac 275, Atlantic Coast Line R. Co. v Amos, 94 Fla. 58S, 115 
So. 315; Mystyle Hosiery Shops v Harrison, 171 Ga. 430, 155 S.E 765, People 

V Noyes, 295 III. 355, 129 N.E 151; Prankel v Blank, 205 Iowa 1, 213 N.W. 
597; Life & Casualty Co. v Coleman. 233 Ky. 350, 25 S.W (2) 748; Moulton 

V Long, 243 Mass. 129, 137 NE. 297, Miller v Ill Cent R. Co„ 146 Miss. 422, 
111 So. 55S; State ex rel Ford Motor Co v Geliner, 325 Mo. 24, 27 S.W. (2) 
1; Peterson v Brunzell, 103 Neb. 250, 170 N.W. 905, State v Wheeler, 23 
New 143, 44 Pac. 430, People v Williams. 198 N.Y. 250, 91 N.E 634; In re 
Lack-ham, 26 Ohio N.P.N.S. 3S7, McGaniion v State, 33 Okla. 145, 134 Pac 
1063; Common, v Philadelphia Rapid Transit Co., 287 Pa. 190, 134 Atl. 155; 
Paris Mountain Water Co. y Woodside, 133 S.C. 383, 131 S.E. 37, Boggs v 
Crensharv, 157 Tenn. 261, 7 S.W. (2) 994, yellow Cab Co v Pengilly (Tex. 
Civ. Ap.) 11 S.W. (2) 560; Susse.x County v Jarratt, 120 Va. 672, 106 S.E, 
3S4; Los Angeles, etc, R. Co y Richards, 62 Utah 1, 172 Pac. 474; Union 
Trust Co. y Spokane County, 145 Wash. 193, 259 Pac. 9; Vlnsou v Wayne 
County Ct., 94 W.Va. 591, 119 S.E SOS. Contra: State v Taylor, 35 N.J.L. 
1S4. But statutes enacted to prevent fraud on the revenue, are to be fairly 
and reasonably construed, in order to carry out the intention of the legisla¬ 
ture, even though they impose forfeitures and penalties. U.S. v Stowell, 
133 U.S. 1,10 .S.Ct, 244, 33 L Ed. 555. Also see U.S. v Willetts, Fed. Gas No, 
16,699; Verona v Schenley Farms Co., 312 Pa. 57, 167 Atl 317 And where 
the tax statute relates to procedure, it should be liberally con.strued like 
procedural statutes generally. Fort Lee v Harrington County, 103 N.J.L. 
48S, 192 N.E.-23e. 
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stnied liberally in faA’or of the taxpayer/^''’ and any substantial 
doiilit I'esoked in favor of the citizen.’®-* Hence, any tax proceed¬ 
ings mu.st be in strict accord with the provisions of the .statutes 
relating thereto.’®^ 

This view rests, so it would seem, upon the principle that a 
tax cannot lie imposed without the use of clear and express lan¬ 
guage.’®*’ To hold otherwise, would allow the courts to impose 
taxation,’®'' and that would clearly constitute an eneroaehinent 
upon the power of the legislature. More than that, taxation is a 
jirocess which interferes Avitli the personal and property rights of 
the people, althoug'h it is a necessary interference. But because it 
does take from the people a portion of their property, seems to be 
a valid reason for eonstrniiig tax laws in far’or of the taxpayer. 
It is also a destructive puAver. So far as property rights are con¬ 
cerned, it oeeiipies an analogous position to that occupied by stat¬ 
utes which restrict and destroy personal rights. Accordingly, in 
case of doubt or of ambiguity, that construction should be adopted 
which opposes the imposition of the tax.’®® And, obviously, this 
strict rule of construction is especially applicable to statutes which 
impose a privilege tax, or a tax on an occupation,’®” or impose 

133 piilpps V Comm o£ Int. Rev., 91 Fed. (2) 627, cert den. 5S S.Ct 144. 
This rule Is also applicable with reference to those provisions tending to pro¬ 
tect the taxpayer. People v Mills Novelty Co, 237 III. 285, 192 N.E 236. 

13-1 Hadden v S C. Tax. Comm, 1S3 S.C. 38. 190 S.E. 249, 

183 R C.A. Photophone v Hoffman (Calif.) 42 Pac (2) 1059; MeVannel v 
Pure Oil Co., 262 Mich, 51S, 247 N.W. 735, Cuevas v Cuevas, 145 Miss. 456, 
110 So. 865 (time aud place of sale), Flavin v Partello. 229 N.Y.S. 578, 132 
Misc, 325. 

130u.S. V Ishaiii, 17 AVall. (U.S.) 496, 21 L.Ed. 728; Lee v Qumcy State 
Baiilc (Fla.) 173 So 909; People v Barrett, 309 III. 53, 139 N.E. 903; East 
Liveiniore v Livermore Falls Trust Co. 103 Me. 418, 69 Atl. 306, Cabot v 
Commissioner of Corps., 267 Mass. 338, 166 N.E. 852, 64 A.L.R. 1277. In otliei 
words, the power to tax is not to be extended by implication U.S. Trust 
Co. V Comm, of Taxation (Mass.) 13 N.E. (2) 6 

137 In re Krause’s Estate, 325 Pa. 479, 119 Atl. 162. Also see In I'e 
Barber's Estate (Pa.) 155 All. 565. 

lasHeclit v Malley, 2C5 U.S. 144, 44 S.Ct. 462, 68 L.Ed. 949; Bingham v 
Long, 249 Mass, 79, 144 N.E. 77, 33 A.L.R. 809; In le Woolsey, 109 Neb. 13S. 
190 NW. 215, 24 A.L.R. 1038; Anderson v Durr, 100 Ohio St 351, 126 NE 
57, 17 A.L.R 82; McGannou v State, 33 Okla. 145, 124 Pac. 1063. 

laawilhy v State, 93 Miss. 767, 47 So. 465, Southern Pac, Ry. Co v Slate, 
123 Tetin. 409, 131 S W, 972. 
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penalties or forfeitm’es or deprive the taxpayer of his property by 
summary proceedings.^'”' 

In the recent ease of Revzan v Nuclelman (370 Ill. 180, 18 N. E, 
(2) 219), im example of the strict eonstruetion of a tax statute 
will be found. This case involved a sales tax law, and was decided 
in favor of the taxpayer by subjecting the words "nse” and "con¬ 
sumption” to their restrictive meaning of "use up” or "exhaust”: 

"In the first place it must be remembered that the act im¬ 
poses a tax only upon persons engaged in the business of sell¬ 
ing at retail. No other class is included in its provisions, either 
expressly or by necessary implication, Defendants insist that 
the sole leather and rubber heels sold by plaintiffs to repair¬ 
men are retail sales, on the theory that such materials are used 
or consumed by the repairman. This brings us to a considera¬ 
tion of the meaning of the terms ‘for use or consumption’. In 
construing a statute, it is fundamental that taxing laws must 
be strictly construed. They are not to be extended by impli¬ 
cation beyond the clear import of the language used, In case 
of doubt, they are construed most strongly against the govern¬ 
ment and in favor of the taxpayer. Strict construction does 
not recpiire that the words be given the narrowest meaning of 
which they are susceptible, and words of the act are to he given 
their full meaning. ’ ’ 

Through the use of this same type of construction, the court, in 
Bedford v Johnson (102 Colo. 203, 78 Pac, (2) 373), refused to re¬ 
gard automobile parking lots as falling within the scope of a statute 
ivhich imposed a tax on general warehouse storage establishments: 

'' This court has repeatedly held that statutes levying taxes 
or duties upon citizens will not be extended by implication 
beyond the clear import of the language used, nor will their 
operation be enlarged so as to embrace matters not specifically 
pointed out, although standing upon a close analogy, and all 
questions of doubt will be resolved against the government 
and in favor of the citizen, and because burdens are not to be 
imposed beyond what the statute expres.sly imparts,” 

Although this rule of strict construction generally seems to be 
a desirable one, yet there appears to be a tendency in some states to 
depart from it and to subject tax laws to a "reasonable” construc- 

WD Augusta Commercial Bank v Sandford, 103 Fed. (2) 9S; Bennett v 
Hunter, 9 Wall. (U.S.) 326, 19 L.Ed. 672; Dickerson v Acosta, 15 Fla. 614; 
Smith T Ryan, 88 Ky. 636, 11 S.W, 647; Mlllett v Mullen, 95 Me. 400, 49 Atl. 
871; Wilby T State, 93 Miss. 767, 47 So. 465; State v Swann, 46 W.Va. 12S, 
33 S E. 89. Also see Southern Pac R. Co. v State, 34 N.M. 479, 284 Pac. 117. 
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tion.i^^ regardless of the rule to be used, the tax statute should 
not he extended by construction beyond the clear meaning of its 
language,to include either persons or property not expressly em- 
bracedL^^ Because in all probability it does not represent the legis¬ 
lative intent, an unjust or oppressive construction should be avoided, 
if possibled'*^ For the same reason, double taxation is not to be 


141 Cary v U.S , 22 Fed. (2) 29S; Helvering v Stockholms Enskilda Bank, 
293 U.S. 84, 79 L.Bd. 211, 55 S.Ct 50; Hubbard v Brainard, 35 Conn. 563; 
People V Atchison T. & S. P. Ry. Co.. 261 111. 156, 103 N.E. 616; In re Con¬ 
way's Estate, 72 Ind. App. 303, 120 N.E. 717, In re Detroit & 'Windsor Ferry 
Co., 227 Mich. 143, 198 NW. 725, Fuller v South Carolina Tax. Comm, 128 
S.C. 14. 121 S E. 478; Knox v Emerson, 123 Tenn. 409, 131 S.W. 972. And see 
Hall V Cook County, 359 III. 52S, 195 N.E. 54, Crescent Mtg. Co v S. Carolina 
Tax. Comm,, 129 S.C. 480,124 S E. 761. Also see Bradley Supply Co. v Ames, 
359 III. 162 194 N.E. 272, that "strict construction" is not the exact converse 
of "liberal construction". And note People ex rel Nash v Chicago, etc., Hy. 
Co., 359 III. 435, 194 N.E. 560, that statutes relating to the levy and collec¬ 
tion of taxes will he given a reasonable and common sense meaning to avoid 
making it difficult or impossible for taxes to be legally levied and collected 
Also see Hartland v Damon's Estate, 103 Vt. 519, 156 Atl, 518; “A law for 
the assessment and collection of taxes Is to be construed with the utmost 
liberality. But in order to be subjected to a tax, the property must be such 
as Is ordinarily included in the description given in the statute, and not 
such as can be brought within it by a process of reasoning only or by a 
strained construction because the legislature must be presumed to be fairly 
able to describe such property as it desires to tax without resorting to a 
strained construction or a course of fine reasoning." That the legal machin¬ 
ery set up hy the state for the collection of taxes is favored by the courts, 
see Colby v Himes, 171 Wash. 83, 17 Pac. (2) 608. Also see § 259, infra, 

142 Crooks v Harrelson, 282 U.S. 55, 51 S.Ct. 49, 75 LEd. 1, Pioneer Ex¬ 
press Co, V Riley, 208 Calif. 677, 284 Pac. G63; Hayes v Commissioner, 261 
Mass. 134, 158 N.E. 539; People ex rel Studehaker Corp. v Gilchrist, 244 N.Y. 
114, 155 N.E. 68; Boggs v Crenshaw, 157 Tenn. 261, 7 S.'W. (2) 994; State v 
San Patricio Canning Co. (Tex. Civ. Ap.) 17 SW. (2) 160; Sussex County v 
Jarratt, 120 Va. 672, 106 S.E. 384. 

143 Fraser v Nauts, 8 Fed. (2) 106; State v Beardsley, 94 Fla. 109, 94 So. 
660; Caldwell v State, 115 Ohio 458, 154 NE 792; In re Easby's Estate, 285 
Pa. GO, 131 Atl. 652; State v McLemore, 155 Tenn. 59, 290 S.W. 386; Doran v 
Crenshaw (Tenn.) 61 S.W. (2) 469. 

144 Heilman v Heilman, IS Fed. (2) 239, aff. 276 U.S. 233, 72 L.Ed. 544, 
56 A.L.R. 379, 48 S.Ct. 244; Farmers’ Loan &. Trust Co. v State, 280 U.S. 
204, 74 L.Bd, 371; Guaranty Trust Co v State, 36 Ohio Ap. 45; In re Paul's 
Estate, 303 Pa. 330, 154 Atl. 503; Crescent Mfg. Co. v Tax. Commission, 12S 
S.C. 14, 121 S.E. 478, Western Pub Service Co v Meharg, 116 Tex. 193, 292 
S.W. 168. 
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favored.^*" In fact, in constniing a statute, the court sliould study 
it as a whole,and even if it resorts to a “reasonable’’ or a liberal 
construction, care should be taken not to defeat the intention of the 
legislature^*'^ Perhaps, in only two instances should a tax or rev¬ 
enue law be given a liberal construction in favor of the taxing power, 
or in favor of the government; first, where an exemption is claimed 
by virtue of the statute’s provisions, and second, where the revenue 
or tax law imposes a tariff on imports. 

§ 258. Exemption from Taxation, Tariff Acts, and Laws to Pre¬ 
vent Fraud on the Revenue.—Provisioms providing fur an exemption 
may be iiroperly construed strictly against the person who makes 
the claim of an exemption '■*® In other words, before an exemption 
can be recognized, the person or property claimed to be exempt 
must come clearly within the language apparently granting the ex¬ 
emption.**'' 

The reason for requiring a strict construction of .statutes iu 
favor of the state where a person claims immunity from the common 
burden of taxation, has been ably stated by Mr. Justice Brewer, as 
appears from the quotation from Ins opinion, in Stahl v The Bduca- 

143Mendoza v Taylor. 272 N.Y. 275, 5 N.E. (2) 318; Bnlt v Cooli, 157 
Tenn, 54, 6 S.W (2) 322, 

34tiPeople ex rel Palmer v National L. Ins. Co, 367 III. 35, 10 NE (2) 
398. Also see Abilene v Stats (Tex.) 113 SW. (2) 631. 

instate V Hallenberg-Wagner Motor Co. (Mo.) 108 S.W. (2) 398. Also 
see In re Sweili'a Estate (Wash.) 91 Pac (2) 657, that a statute should uot 
be so liberally construed as to produce an unreasonable result And note 
Palmer t State Board of Assessors (Iowa) 283 N.W. 415, ivliere an income 
tax statute defining gros,s income was held unambiguous and to include rent 
received by a resident from lealty outside the state. 

iisBenynian v Whitman College, 222 U.S. 334, 32 S Ct. 147, 56 LEd 424; 
Yale University v New Haven, 71 Conn. 31G, 42 Atl. 87, Northwestern Uni¬ 
versity V People, SO III. 333, rev. on another point, 90 U,S, 309, 25 LEd. 387; 
St, Paul's Church v Concord, 75 N.H. 420, 75 Atl. 531; New York Life Ins, 
Co. V Oklahoma County, 155 Okta. 247, 9 Pac. (2) 93G, 82 A.L.R. 1425, 
Knoxville, etc, R Co v Harris, 99 Tenn. 684, 43 SW. 115, Ritchie v G-reen 
Bay, 215 Wis. 433, 254 N.W. 113, 95 A.L.R, 1081. Also see the note in 62 
A.LR. 330 Also note Miethke v Pierce County (Wash.), that assessment 
statutes should he liberally construed so that property justly assessable 
will not escape through technicalities. 

HD In le Walker, 200 III. 566, 66 NE, 144, Southern Pac. R. Co v State, 
34 N.M. 479, 284 Pac. 117 And see Young Men’s Christian Assoc, v Douglas 
County. 60 Neb. B42- S3 N.W, 924. 52 L.R.A, 123. 
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tional Association of the Methodist Church (54 Kan. 542, 08 Pnc. 
796): 

"All property receives protection from tlie state. Every 
man is secured in the enjoyments of his own, no matter to what 
use he devotes it This security and protection carry with them 
the corresponding obligation to support. It is an obligation 
which rests equally upon all. It may require military service 
in time of war, or ciidl service in time of peace. It always 
requires pecunicary support. This is taxation. The obligation 
to pay taxes is eo-extemsive with the protection received. An 
exemption from taxation is a release from this obligation. It is 
the receiving of protection without contributing to the support 
of the authority which protects. It is an exception to a rule, 
and is justified and upheld upon the theory of peculiar bene¬ 
fits received by the state from the property exempted. Never¬ 
theless, it is an exception; and they who claim under an excep¬ 
tion must show themselves within its terms.” 

Moreover, exemption laws are in derogation of equal rights, and 
this is an equally important reason for construing them strietly.^^” 
And a third reason appears from the court’s language in Bank of 
Commerce v Tennessee (161 U.S, 134, 145, 16 S.Ot. 456, 40 L.Ed 
645): 

"Taxes being the sole means by which sovereignties can 
maintain their existence, any claim on the part of any one to 
be exempt from the full payment of his share of taxes on any 
liortion of his property must on that account be clearly defined 
and founded on plain language There must be no doubt or 
ambiguity used upon which the claim to the exemption is 
fomided It has been said that a well founded doubt is fatal 
to the claim; uo implications will he indulged in for the pur¬ 
pose of constrnuig the language used as giving the claim for 
exemption, where such claim is not founded upon the plain and 
clearly expressed intention of the taxing power,” 

With reference to tariff acts, the second type of tax law some¬ 
times subjected to a liberal construction in favor of the government, 
the rule would seem to be that they should always be construed so 


IBO "Exemptions from taxation are regarded not only as In derogation 
of sovereign authority, but of common right as well They must he strictly 
construed, and not extended beyond the express requirements of the 
language used, not only as to the meaning of statutes granting exemptions, 
but as to the power of the legislature to enact them," Jones v Williams, 121 
Tex. 94, 45 S W. (2) 130, 79 A.LR. 983. Also see Pawnee County v Adams, 
144 Kan. 787, 62 Pac, (2) 844. 
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as to most effectively carry out the intention of the legislature/^^ 
although some of the earlier cases subjected such acts to a construc¬ 
tion favoring the taxpayer/®- There is, however, an obvious differ¬ 
ence where the tax is imposed by the government upon property 
coming into this country, especially where the importer is not an 
American citizen, and in imposing the tax on property already 
within the country. Against this, however, may be urged the oh- 
jection that a further barrier to free commerce—or for that matter 
to commerce generally—between the nations of the world, is raised 
when the government subjects the merchandise covered by the tariff 
act to a construction favoring the imposition of the tax. 

One other possible instance exists in which a tax law may be 
liberally construed. If the law is designed to prevent fraud upon 
the revenue, even though it is a penal act, some decisions favor a 
liberal construction.^®® Such a statute, however, is more properly 
a statute against fi’aud rather than a taxing statute, and for this 
reason properly subject to a liberal eonstruetion in the government’s 
favor.®®^ 


§ 259. The Liberal Construction of Tax and Revenue Acts.— 
In the preceding section we have stated that in, at least, two in¬ 
stances tax or revenue acts have been subjected to a liberal construc¬ 
tion in favor of the state—where an exemption from the tax is 
claimed, and where a tariff on imports is involved. "We have also 
stated that it is possible to note a trend toward the liberal con¬ 
struction of tax statutes generally. The case of Kimball v Potter 
([N.H] 196 Atl. 272) seems to be a representative ca.sc. There a 


151 Rankin v Hoyt (U.S.) 4 How. 327. 11 L.Ed. 996; Taylor v U.S., (U.S.) 
3 How. 197, 11 L.Ed. 559. But where there is any doubt whether an article 
is subject to the tariff duty, it must be resolved In favor of the importer. 
Benzinger v U.S., 192 U.S. 38, 24 S.Ct. 189, 48 L.Ed. 331; American Net & 
Twine Co, v Worthington, 141 U.S. 468, 12 S.Ct. 55, 35 L.Ed. 821. Also eee 
note 154, Infra. 

152 U.S. V Wigglesworth, Fed. Gas No 16,690, To same effect, see Bice 
V U,S„ 53 Fed. 910, 4 C.C.A. 104, a later case. 

153 See note 132, supra. 

15-1 Hunting ton v Attrill, 146 U.S. 657. "There may and doubtless should 
he a distinction taken in the construction of those provisions of revenue 
laws which point out the subjects to he taxed, and indicate the time, cir¬ 
cumstances, and manner of assessment and collection, and those which im¬ 
pose penalties for obstructions and evasions.” Cooley, Taxation, 271. 
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statute provided that property passing hy will, inlieritance, “or by 
deed, grant, bargain, sale or gift, made in contemplation of death, 
or made or intended to take effect in possession or enjoyment at or 
after death of the grantor or donor, to any person, absolutely or in 
trust,” should he taxable, with certain enumerated exceptions. The 
defendant argued that the transfer involved took effect in posses¬ 
sion and enjoyment when the trust property was delivered to the 
trustees pursuant to the instrument of trust; that such delivery 
took place in the intestate’s life time, so that the gift was not tax¬ 
able. The trust instrument provided that the defendant was to have 
the income and also the principal so far as was needed to take care 
of him, and at his death was to end, and the trust estate go to two 
nephews. The court, however, indicating a leaniiig toward a liberal 
construction, said: 

“The argument eoiuinands little respect. The view that 
the statutes imposing taxes are, as a matter of course, to he 
strictly construed, does not have judicial sanction in this juris¬ 
diction. The usual test of statutory construction, to declare 
what the legislature has meant by the language it has used, 
wiE be found to have been employed, it is believed, in aE oases 
where statutes providing for taxation have been interpreted 
and was expressly accepted in (a) recent case. The policy of 
the state reqiures the taxation of property, as a general rule. 
If the literal meaiiiug of particular words is inconsistent with 
the general pui-pose, there is grave reason to doubt whether the 
literal sense is the sense intended by the legislature.” 

This same attitude was also adhered to in the relatively early 
case of Cornwall v Todd (38 Conn. 443), where the statiiory provi¬ 
sion that “whenever a district shall impose a tax, the same shall be 
levied on all the real estate situated therein, and upon the roEs and 
other ratable estate, except real estate situated without the limits of 
such district, of those persons who ai'e residents therein at the time 
of laying such tax”, was involved. In this case, the executor of 
the will of a deceased person made and returned to the assessors 
of the town a list of the taxable property of the estate, not in his 
own name as trustee, hut in the name of the deceased’s estate, The 
deceased at the time of his death resided in, and the real estate was 
situated in a tax district different from that in which the executor 
resided. Consequently, he sought to restrain the collection of the 
tax on certain personal property by the district wherein the de¬ 
ceased had resided, on the ground that it was not the property of 
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any person resident therein. The court, however, in refusing to 
restrain the collection of the tax, stated ; 

“This objection assumes that the statute is to he .strictly 
construed, But we do not thhik that the doctrine of strict 
construction should apply to it. Statutes relating to taxes 
are not penal statutes, nor are they in derogation of natural 
rights. Although taxes are regarded by many as burdens, and 
many look upon them as money arhitrarily and unjustly ex¬ 
torted from them by goverument, and hence justify themselves 
and quiet their consciences in resorting to questionable means 
for the purpose of avoiding taxation, yet in point of fact no 
money paid returns so good and valuable a consideration as 
money paid for taxes laid for legitimate purposes. They are 
just as essential and important as government itself; for with¬ 
out them in some form government could not exist. The small 
pittance we thus pay is the price we pay for the preservation 
of all our property and the protection of all our rights. But 
there is not only a necessity for taxation, but it is emiiieiitly 
just and equitable that it should be as nearly equal as possible. 
Hence, it is the policy of the law to require all property, except 
such as is specially exempted, to bear its proportion of the 
public burdens. ... In construing statutes relating to taxes, 
therefore, we ought, where the language will permit, so to con¬ 
strue them as to give effect to the obvious intention and mean¬ 
ing of the legislature, rather than to defeat that intention by a 
too strict adherence to the letter. ’ ’ 

A similar view was taken by the couid hi Sta,te v Taylor (35 N.J.B. 
184): 

“In laying the biuden of taxation upon the citizens of the 
state, while it must be the object of every just system to equal¬ 
ize this charge by a fair apportionment and levy upon the prop¬ 
erty of all, it is equally the duty of the courts to see that no 
one, by mere technicalities which do not affect his substantial 
rights, shall escape his fair proportion, A liberal construction 
must therefore he given to all tax laws for public purposes, not 
only that the offices of government may not be hindered, but 
also that the rights of all taxpayers may be equally preserved.” 

Perhaps after one analyzes the cases which subject statutes im¬ 
posing taxes to a liberal construction, further justification for 
taking this judicial attitude may be found in the fact that the citizen 
generally urges a strict construction in order to escape liability from 
the tax—in a broad sense, an exemqition. If this is so, then the 
same reasons exist for subjecting the tax statute to a liberal con¬ 
struction ill favor of the state as are set forth for giving the statute 
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ii liberal construction wliere the taxpayer seeks an exemption from 
I he haw. 

If the rule of strict construction ean he effectively criticized, 
the same is equally true with the rule of liberal con.structioii. In 
fact, Judge Cooley has done ,so. 

“There must surely be a just and safe medium between a 
view of the revenue law.s rvhich treats them as harsh enactments 
to be eireumvented and defeated if pos.sible, and a view under 
which they acquire an expansive quality in the hands of the 
court, and may be made to reacli out and bring within their 
grasp, and niider the diseqiline of their severe provisions, sub¬ 
jects and cases which it is only conjectured may have been 
within their intent. Eeveiiue larvs are not to be construed 
from the standpoint of the taxpayer alone, nor of tlie govern¬ 
ment alone. Construction is not to assume either that the tax¬ 
payer, who raises the question of his legal liability under the 
laws, is nece.ssarily seeking to avoid <a duty to the state which 
protects him, nor, on the other hand, that the government, in 
demanding its dues, is a tyrant which, while too powerful 
to be resisted, may justifiably be obstructed and defeated by 
any subtle device or ingenious sophism ivhatsoever. There is 
no legal presumption either that the citizen -will, if possible, 
evade his duties, or, on the other hand, that the government 
will exact unjustly or beyond its needs. All construction, there¬ 
fore, W'hich assumes either the one or the other, is likely to be 
inischievons and to take one-sided rdeivs, not only of the laws, 
hut of personal and official conduct.”^®® 

After all, it cannot he denied that the power to tax is, or can be 
a destructive power. It occupies rvith reference to property, a posi¬ 
tion similar to, if not analogous to that held by the power of the 
state to enact penal legislation whereby personal rights are, or may 
be, affected. Often property and personal rights are so interlocked 
that they are practically inseparable, so that any interference with 
the one, also interferes with the other. Besides that, the right to 
own property may be as essential to human rvelfare as are the 
numerous strictly personal rights. As with personal rights, certain 
property rights may be beyond the porver of the government,^®® and 
grave danger would exist, shordd the government he allowed, by the 
exercise of the power to tax, to encroach upon them. To a limited 
degree, the rule of strict construction operates as a potential safe¬ 
guard. 

15B Cooley, Taxation, p, 272. 

150 Citizens' Saving & Loan Ass’n v Topeka (U.S.), 22 LEd. 455. 
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§ 260. Private, Special or Local Laws,—Private laws are gen¬ 
erally .subject to the same rules of construction as are applied to 
public laws,*®" but it should be noted that a law of this type, which 
is not enacted for the general public good but for the benefit of an 
individual or a corporation, should receive a strict construction.*"® 
It .should not be construed to grant rights, unless the language ex¬ 
plicitly does so, or unless .such a grant is required by necessary iin- 
jiheation.*®*' Similarly, a special or local law, must be given strict 
construction.*®'’ Their territorial scope,*®* as well as the powers 
which they gi’ant,*®® cannot be extended or enlarged beyond the 
clear meaning of the language used by the legislature.*®® 

There certainly seems to be no real objection to tlie principle 
which subjeet.s private, special and local laws to a strict construc¬ 
tion. Wliile frequently such laws are secured at the instance of 
particular persons for their owir benefit, and this fact, of course, 
constitutes an important reason for applying the rule of strict con¬ 
struction,*'’^ yet the more important reason for construing such laws 
strictly will be found in their tendeuey to grant special rights or 
favors to certain individuals and communities. Such laws partake 
considerably of the nature of statutes in dei-ogation of common 


15 T Bartless v Morris, 9 Port. (Ala.) 266. Also see supra § 246, Statutes in 
Derogation of Common Right 

158 Harrison v Town of California, 215 Ky. 349, 285 S.W. 703 "Special 
or local statutes are usually passed at the instance of parties interested, 
and for the benefit of particulai persons rather than for the general wel¬ 
fare, and are therefore to be construed strictly, belli a.s to the extent of the 
territory in wTiich they operate, and also as to the powers granted hy thera.” 
Powers V School Board, 148 Va. 661, 139 S.E. 362, 364. 

150 Hood V Dighton, 3 Mass. 263, 

iiio Harrison v Town of California, 215 Ky. 349, 285 S.W 703; People 
ex rel. Lown v Cook, 142 N.Y.S. 692, 158 ApDir, 74; Orinoco Supply Co. v 
Masonic & Eastern Star Home, 163 N.C. 513, 79 S E. 964; Powers v County 
School Board, 148 Va. 661, 139 S E 262. But there should be no distortion of 
the language. Aurora etc. R. Co v Lawrenceburgh, 56 Ind. SO 

151 State V Parker, 57 N.J.L. 360; Powers v County School Board, 148 
Va. 661, 139 S.E. 262. 

102 Harrison v Town of California, 215 Ky. 349, 285 S.W. 703; Powers v 
County School Board, 148 Va. 661, 139 S.E, 262; Northern Trust Co v 
Snyder, 113 Wis. 516, 89 N.W. 460. 

103 See Harrison v Town of California, 215 Ky. 349, 285 S.W 703 

164 Powers V School Board, 148 Va. 661, 139 S.E. 362, 
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Consequently, siicli laws slioiild k eoiifiiied witliiii iis lim¬ 
ited a scope as their language fairly and reasonably permits, For it 
must be assumed that the lawmakers did not intend to grant any 
special benefits beyond tlio,se clearly expressed; that their intention 
was to re,strict the meaiiiiig of the language used a,s closely as pos¬ 
sible; and that unless clearly indicated to the contrary, every legis¬ 
lative act will be general in its operation. 

After all, the legislature represents the people at large and its 
true purpose is to enact legislation applicable to all persons in all 
parts of the state similarly situated. Special, local and private laws 
constitute exceptions to this As exceptions, they are logically 
pi’operly subjected to a strict construction,^^® 

1(15 For treatment of statutes m derogation of common right, see § 246, 
supra, 

i(i() Compare with exceptions from general tax statutes, § 258, supra. 
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§ 261, In General. —As we have already stated,^ a mandatory 
statute or statutory provision is one wMeh must be followed in 
order that the proceeding to which it relates may be valid,^ and a 
directory statute or provision is one which needs not be complied 
with in order that the proceeding to which it pertains may be valid,® 
Still, it is not always easy to determine whether a particular statute 
is mandatory or directory. Perhaps the distinction between these 
two type.s of statutes is more clearly pointed out in the relatively 

1 See § 72, supra. 

3 Kavanaugh v Pash, 74 Fed. (2) 435; State ex rel. Ellis v Brown (Mo.) 
33 S.W. f3) 104; In re Thompson, 94 Neb. G5S, 144 N.W. 243; People ex rel. 
Lawton T Snell. 216 N.Y. 527, 111 N.E. 60; State v Barnell, 109 Ohio St, 246, 
142 N,E. 611. Also see DeTieuue v Wellsville Eire Hricli; Co. (Mo.) 70 S.W. 
[2) 369. And, of course, a statute may be mandatory in some respects and 
directory in others. Hocking Power Co. v Harrison, 20 Ohio Ap. 136, 153 
N.E 155. 

3 Jones V Steele, 210 Ky. 205, 275 S.W. 790; State v Siemens, 6S Ore. 
1, 133 Pac. 1173, Also sea cases under note 2, supra, and § 72, supra. 
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early case of Hurford y Omaha (-1 Neb. 336) : if the provision in¬ 
volved relates to .some immaterial matter, where compliance is a 
matter of eoiivenienee rather than .siih.stanee, or directs certain 
iictioiis with a view to the proper, orderly, and prompt conduct of 
public birsiiiess, the provi.sion may he regarded as directory, Imt 
where it directs acts or proeeeding.s to he done in a certain way and 
indicates that a compliance with such provisions is essential to the 
validity of the act or proceediirg, or requires some antecedent and 
preiequisite conditions to exist prior to the exercise of the power, 
or be performed before certain other powens can lie exercised, tlie 
.statute may be regarded as mandatory. 

And, of course, in case of doubt regarding the nature of tlie 
statute’s requirements, it is ueee.ssary for the court to resort lo the 
various rules pertaining to the eoiistraction of statutes,'* since the 
determiucation eauiiot be made to depend upon mere form alone,' 
The words of the statute, however, mmst first be considered,” and 
then the nature, context, and object of the statute, as well as the 
consequences of the various constructions." In other words, the in- 


4 North Bloomfield Gravel Min. Co. v TJ.S., 88 Fed. 6Ct, 32 C.C.A. 84, 
Phillips v State, 162 Ark. 541, 258 SW. 403; In re Seiclt, 46 Calif. Ap. 363, 
189 Pac. 314; Blattner v Dietz, 311 III. 445; State v Hanson (Iowa) 231 
N.W, 428, State v Knowles, 90 Md. 646, 45 All. 877, 49 L.E.A. 095, Upshur 
V Baltimore City, 94 Md, 743, 51 Atl. 943, State ex rel Ellis v Blown (Mo.) 
33 SW. (2) 104; Davis v Board of Education, 186 N.C. 227, 119 SE, 372; 
Columbus etc R. Co. v Mowatt, 35 Ohio St. 284; State v Barnell, 109 Ohio 
St 246, 142 NE. 611, In re Caiter, 3 Ore. 293; Diebert v Rhodes, 291 Pa. 
550, 140 All 515; Carbaugh v Sanders, 13 Pa. Super 361; Ofheld v Davis, 
100 Va. 250, 40 S.E. 910. And see People v San Bernardino High School 
Dist, 62 Cal. Ap, 67, 216 Pac. 959. 

j Delbert v Rhodes, 291 Pa. 550, 140 Atl 515; Stiner v Powells Hard¬ 
ware Co. (Tenn.) 75 S W. (3) 106, 

liBoard of Education v State, 222 Ala. 70, 137 So. 239; Rutter v White. 
204 Mass. 59, 90 N E. 101, Eceles Lumber Co. v Martin, 31 Utah 241, 87 Pac. 
713. 

I John C Winston v Vaughn, 11 Fed. Sup. 964; Townsend v McDonald, 
1S4 Ark. 273, 42 S.W (3) 410; Miller v Aetna L. Ins. Co. (Mont.) 53 Pac 
(2) 704, Miller v State, 3 Ohio St 475. "To announce that a law . . . was 
not valid because of the omission of words thus immaterial and formal only, 
would be sacrificing substance to mere form, and declaring that to be 
mandatory, which the law pronounces to be directory. McPherson v Leonard, 
29 Md. 377. 



516 


The Construction on Statutes 


§261 


tention of the legislature must be ascertained aud given effect,® 
even though mandatory or directory words are thereby given their 
opposite meanings,“ although the court should not depart from the 
literal meaning of such words, unless the intention of the legislature 
to give them a different meaning clearly appears^® 

Consequently, hi People v De Eeuna (2 N.Y.S. (2) 694, 166 
Misc. 582) where the statute provided that a defendant, upon con¬ 
viction by the jury to life imprisonment, ‘ ‘may be sentenced to life 
imprisonment” by the court, the ordinarily permissive word “may” 
was Iield to be mandatory: 

“The question as to whether a statute is mandatory or 
directory depends upon the intent of the legislature and not 
upon the language in which the intent is clothed. The mean¬ 
ing and intention of the legislature must govern, and these 
are to be ascertained, not only from the phraseology of the 
provision, but also by considering its nature, its design, and 
the consequences which would follow from eoustruiiig it the 
one way or the other. This case is applicable to the ease at 
bar because it deals with the question of punishment. ’' 

The general rule is also succinctly stated in People v Sutcliffe (7 
N.Y.S. (2) 431), from which the following excerpt is taken; 

‘ ‘ It is a rule of statutory construction that where a statute 
is framed in terms of command, and there is no indication 
from the nature or wording of the act or the surrounding cir¬ 
cumstances that it is to receive a permissive interpretation, it 
will be construed as pre-emptory.” 

Undoubtedly, the strict and liberal construction of statutes is 
closely related to their mandatory or permissive construction. Just 
as in the former instance, whether a given ''determinate” is to be 
included or excluded from the statute’s operation depends upon the 
wish of the interpreter, so in the latter instance, whether the failure 
to obey the requirements of the statute is fatal or not, depends upon 
the interpreter’s conception of the nature of the requirements. In 
other words, the court will determine whether a particular provi- 

8 People V San BernardinQ High School Dist.. 62 Calif. Ap. 67, 216 Pac. 
959, People v Millei, 314 III. 474, 145 NE. 685; Board of Ediicatioii v Liter, 
227 Ky. 493, 13 S.W. (2) 516; Bass v Board of Trustees, 235 N.Y.S. 250, 226 
Ap.Dlv. 165; Burton v McGuire (Tex. Civ. Ap.) 3 S.W. (2) 576, 

» Fields V U.S,. 27 Ap. D.C. 433; Rothschild v N.Y, Life Ins. Co., 97 III. 
Ap. 547; Leighton v Maury, 76 Va. S65. 

10 Farmers Development Co, v Rayado Land etc. Co., 28 N.M. 357, 213 
Pac. 202. 



§ 261 Mandatoey and Directory or PERiiisfiivE Statutes 517 

sion must be followed. It will do this, even though the statute on 
it.s face is clear, just as it will determine whether an imainl)iguou.s 
statute will include or exclude a given case from its operation if 
construed strictly or liberally. Both play an important part in the 
application of a statute—the last step in the interpretative process. 
Both are used to avoid a strict and literal adherence to the letter 
and form of a statute in order that the statute may produce no 
absurd or mischievous results, or to compel a strict and literal 
adherence to the letter and form of the law so that no absurd or 
mischievous results will foUow. And, of course, the justification 
for this attitude is found in the maxim that it is presumed that the 
legislature doe.s not intend to enact a law which will operate ab¬ 
surdly or mischievously. Consccpiently, in avoiding such results, the 
court is actually giving effect to the legislative intent. 

The same objections can he raised to a mandatory construction 
as to a strict construction, and to a permissive construction as to 
a liberal eoiistruetion. Perhaps the most important objection is 
that the corut may invade the legislative field and actually legis¬ 
late. If it can decide what shall be the effect of a faihue to obey 
the requirements of a statute, does it not actually determine whether 
a statute shall be the law in a given ease! This objection might 
he valid if we would assume that the court recognized no limitations 
upon its power of interpretation. But even in determining whether 
a provision is mandatory or permissive, the legislative intent con¬ 
trols the court. 

It is doubtful whether the absurd and mischievous results which 
would flow from a denial of the power to the court to determine 
whether a provision of a statute was mandatory or not, could be 
avoided without the existence of this power in the court. Legis¬ 
latures, like individuals, often use mandatory words when they 
really do not intend to issue a command. 

As Lord Penzance said in Howard v Bodiugton (2 P.D. 203), 
with reference to the problem of deterininiiig when a statute is man¬ 
datory and when it is directory, you cannot glean a great deal that 
is vmry decisive from a perusal of the cases. ‘'They are on all sorts 
of subjects. It is very difficult to group them together, and the 
tendency of my mind, after reading them, is to come to the conclu¬ 
sion which was expressed by Lord Campbell: 

“No universal rule can be laid down. ... I believe, as far 

as any rule is couceriied, you cannot safely go further than 
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that in eadi case you must look to Ike subject-matter; cousidev 
the importance of the provision that has keen disregarded, 
aud the relation of that provision to the general object iuteuclecl 
to he secured by the Act; aud upon a review of the ease iu that 
aspect decide whether the matter ns what is called imperative or 
only directory.” 

Ill other words, most statutes of a comprehensive and detailed 
nature are likely to contain many requirements which pertain to 
minor or non-esseiitial particulars. The basic test by which to de¬ 
termine whetlier the requirement is essential or not, is to consider 
tlie consequences of the failure to follow the statute, lu this way, 
the importanee of the requirement will he revealed, If the require¬ 
ment i.s revealed to be important, it may logically be assumed that 
the legislature intended that it be met; if found to be uuimporLiiiit, 
that it need not be met, Such was the ease iu People v Smith (3G8 
III. 328,14N.E. (2) 820): 

"Ill detcrininiiig how far a statute is mandatory, the legis¬ 
lative intent must govern. We must consider the importance 
of the punctilious observance of the provision in question with 
reference to the object the legislature had in view. All laivs 
are mandatory in the sense that they impose the duty of 
obedience on those who come within their purview, but it does 
not follow that every slight departure therefrom shall taint 
the whole proceeding with a fatal blemish. The omission of the 
signer of the petition (referenduuij to write iu the year aud 
mouth when they were already iu the petition, did not render 
the petition invalid.” 

After all, if every minor and unessential detail of a statute were 
considered imperative, almost every act performed in accord there¬ 
with would be invalid or ineffective, whether the act was performed 
by individuals or by public officers. The confusion aud impoteiiey 
which would take place would in all probability break down our 
legal system, In order for law to be administered efficeutly, effec¬ 
tively and expeditiously, the distinction between essential and non- 
essential requirements must be maintained, either by the courts or 
by express legislative enactment. The legislature could expressly 
provide that the failure to meet the mandates of a statute would 
or would not, as the case might he, invalidate the act performed 
imder such statute. This, of course, would remove the problem of 
determining what provisions were mandatory aud what iirovision 
were not, from the courts. 
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§ 262, Mandatory and Directory or Permissive Words.—Oi-rli- 
iiarily the words ".sliair’^ and '‘inu,st”i2 are mandatory, and the 
word ‘‘may’’^^ is directory, although they are often n.sed inter- 
ehaugeably in legialationd* This use without regard to their literal 
meaning generally make.s it necessary for the courts to re.sort to 
construction in order to di.scover the real intention of the legisla- 


11 Montgomery v Henry, HI Ala. 629, 39 So. 507; Fowler v Firkins, 77 
III. 271, Mori'ison v State, 181 Ind. 514. 105 N.E. 113; Slate v Hanson (Iowa) 
231 N.W 128; Town of Milton v Cook, 244 Mass. 93, 138 N.E. 489; State ex 
rel. Carpenter v City of St. Louis, 31S Mo, 870, 2 S.W (2) 713; Davis v 
Board of Education, 186 N.C. 227, 119 SE. 372; State v Reeves, 112 S.C. 
383, 99 S.E. S41; Home Tel. Co. v Nashville, 118 Tenn. 1, 101 SW. 770; 
Moyer y Kelley (Tex.) 93 S.W. (2) 502; Baer v Gore, 79 W.Va. 50, 90 S.E. 
530; Ha7eltine v Simpson, 61 Wis. 427, 21 N.W. 299, The use of the woid 
"shall", although not controlling, is significant as indicating the intent that 
the statute shall be mandatory Escal v Zerbst, 255 U.S. 490, 55 S.Ct, SIS, 
79 L.Ed, 1566. 

12 Ex parte Smith, 152 Calif. 566, 93 Pac 191; People v Thomas, 66 
N.Y.S. 191, 32 Miso 170; State T Barnell, 109 Ohio St. 246, 142 N.E. 611; 
Mitchell V Hancock (Tex. Civ. Ap) 196 S.W. 694. The use of the word 
"must" does not ipso facto make the statute mandatory, Skelly Estate Co. 
v San Francisco (Calif.) 69 Pac. (2) 171 As to the interpretation of the 
void "may" and "must", see note in 6 LR.A. (N S ) 340. 

i3Fugitt V Lake Erie etc. R. Co. 287 Fed. 556; Knight v Fisher, 15 Colo. 
176, 25 Pac. 78; Dawson v Black, 148 III. 484, 36 N.E. 413; Monison v State, 
181 Ind. 544, 105 N.E, 113; Queeny v Higgins, 136 Iowa 573, 114 N.W. 51; 
Gleason v Sedgwick County, 92 Kan. 632, 141 Pac. 584; Ocean Accident & 
Guarantee Corp. v Milford Bank, 236 Ky. 457, 33 S.W. (2) 312, Breen v 
Kelioe, 142 Mich. 58, 105 N.W. 38. State ex rel. Coleman v Blair, 245 Mo. 
6 S 0 , 151 S.ME 148, State v Amsberry, 104 Neb. 273, 177 N.W' 179, 178 NW. 
,822, In re Goddard, 94 N.Y. 644; Simpson v Wmegar, 122 Ore. 297, 258 Pac. 
562, McMulIin v Commonwealth Title Ins. etc, Co., 261 Pa. 574, 104 Atl. 
760; Weber v Rogan, 94 Tex. 62, 51 S.W. 1016, Harrison v Wissler, 98 Va. 
597, 36 S.E 982, Carson v Phoenix Ins. Co., 41 W.Va. 136, 23 S.E. 552 This 
i-ii especially so where the word "may” is followed by "shall" U.S v 
Ranes, 48 Fed. (2) 582, 

Manufacturers’ Exhibition Bldg. Co. r Landay, 219 III. 168, 76 NE. 
146, Ackerman v Hendricks (Iowa) 90 N.W. 522; State v Barnell, 109 Ohio 
.St. 246, 142 NE. 611; Tliorson v Weimer, 59 N.D. 457, 230 NW 596; Kansas 
City V Case Threshing Machine Co, 337 Mo. 91,3, 87 S W. (2) 195. 
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tiU’e/° Nevei’tlieless, it will always lie iirosuiued by the coiu’t that 
the legislature intended to use the words in their usual and natural 
ineaiiiug.“ If such a meaning, however, leads to absurdity, or great 
ineoiiveiiience, or for some other reason is clearly contrary to the 
obvious intention of the legislature,^'^ then words which ordinarily 
are mandatory in their nature will he construed as directory, or 
vice versad® In other words, if the language of the statute, con¬ 
sidered as a wliole and with due regard to its nature and object, 
reveals that the legislature intended the words “shall” and 


15 And, of course, this means Uie use of the general rules of construc¬ 
tion, Manufacturers' Exhibition Bldg. Co v Lanclay, 219 III. IGS, 76 N.E, 146; 
Morrison v Stats, 181 Ind. 544, 105 N.E. 113; Downing v Oskaloosa, 86 Iowa 
352, 53 N.W. 256; Kansas Pac. R. Co. v Reynolds, 8 Kan. 623; State v Talty, 
166 Mo, 529, 66 S.W. 361; Western Travelers' Ace. Assoc, v Taylor, 62 Neb. 
783, 87 N.W. 950; Wuestholf v Genuania Life Ins. Co., 107 N.Y. 580, 14 N.E, 
811; Moore v Waters, 14S N.C. 326. 146 S.E. 92; National Surety Co. v 
Campliell, 108 Wash. 596, 185 Pac 602; Ex parte Doyle, 62 W.Va. 280, 57 S,E. 
824, Even the legislative history has been considered—whetlier "shall” was 
inserted by amendment for "may", Rockdale County Brt. v Gresliain, 21 Ga, 
Ap. 440, 94 SE. 611; State v Board of Corars., 94 Ohio St. 296, tl3 N.E. 831, 
or vice versa; Goodchild & Partners v Ready Tool Co., 100 Corn. 378, 124 
Atl 38; State v Board of Education, 105 Ohio St. 438, 138 N.E, 865; Dilling¬ 
ham V Mayor, etc,, 75 S.C. 549, 56 S.E. 381. Also see Rea v Cook, 217 Mass. 
127, 105 N.E. 618. 

10North Bloomfield Gravel Min. Go. v tJ.S, 88 Fed. 664, 32 C.C.A, 84; 
Downing v City of Oskaloosa, 86 Iowa 352, 53 N.W. 256; Medbiiry v Swan, 46 
N.Y. 200, Hempstead v Lawrence, 122 N.Y. S. 1037, 138 Ap, Div, 473. 

ii See cases under note 15, ibid. 

IS Fields V U.S., 27 App D.C. 433; Boyer v Onion, 108 III. Ap. 612; State 

V Barry, 14 N.D. 316, 103 NW. 637; Leighton v Maury, 76 Va. 865. 

WUS. V Boyd, 24 Fed. 692; People v San Bernardino High School Dist, 
62 Calif. Ap. 67, 216 Pac. 959; Manufacturers' Exhibition Building Co. 

V Landay, 219 III, 168, 76 N.E. 146; Morrison v State, 181 Ind. 544, 105 
N.B. 113; Sisson v Board of Supervisors, 128 Iowa 442, 104 N.W. 454, 70 
L.R.A. 440; Seneca First Nat. Bank v Lyman, 59 Kan. 410, 53 Pac. 125, 
Suburban Light, etc., Co. v Boston, 153 M ass, 200, 26 N.E. 447; State ex rel. 

V Knights of Father Mathews, 164 Mo. Ap. 361, 144 S.W. 896; State V Doug¬ 
lass County, 27 Nev. 469, 77 Pac. 984; In re Toll Bridge, 207 N.Y. 582. 101 
N.E. 462; State v West, 3 Ohio St. 509; State v Hecker, 109 Ore. 520, 221 
Pac. 808, Becker v Lebanon, 188 Pa. 484, 41 AU. 612; Sberotl v Hughes, 110 
Tern. 311, 75 S.W. 717; Spaulding & Kimball v Aetna Chemical Co„ 98 Vt. 
169, 126 Atl. 588; Pettus v Hendricks, 113 Va. 326, 74 S.E. 191; Clancy v 
McElroy, 30 Wash. 567, 70 Pac, 1095. 
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to te directory, they should be given that meaning.^* 
Similarly, under the same circumstances, the word “may”"' should 
be given a mandatory meaning, and especially where the statute 
concerns the rights and interests of the public, or where third per¬ 
sons have a claim dc jure that a power shall be exercised,-^ or when- 

20 Pleasant Grove Union School Dist. v Algeo, 61 Calif. Ap. 660, 215 Pac. 
726, People v Bailey. 171 N.Y.S. 391, 103 Misc. 366; Matter of State, 207 
N.Y. 5S2. 101 N.E. 162, 

21 They should be so construed especially where such a construction 
will prevent the statute from being unconstitutional. Denver v Londoner, 
33 Colo. 104, 80 Pac. 117; Bemis v Guirl Drainage Co., 182 Ind. 3B, 105 N.E. 
496; People ex rel. Kesselbaum v Pox, 129 N.Y.S. 657, 141 Ap. Div. 616. And 
illustrative of the text, see Swift v Registrars ot Quincy, 281 Mass. 271, 1S3 
N.E. 730, where the statute provided that no ballot shall be counted unless 
cancelled, and the provision was held to be simply directory, so that where 
the failure to cancel was due solely to the failure of a mechanical device, 
the ballot should nevertheless be counted. 

22U.S. ex rel. Stayton v Paschall, 9 Fed. (2) 109; In re Seider, 163 Fed. 
13S; Root V O’Brien, 164 Ark. 156, 261 S.W. 291; Hoppe v Hoppe (Calif.) 
36 Pac. 389, Rorkwell v Clark, 44 Conn. 534; Young v Carey, 184 III. 613, 56 
N.E. 960; State v Goodsell, 136 Iowa 445, 113 N.W. S26; Havens v Pope, 10 
Kan. Ap. 299, 62 Pac. 538; Rich v Board of Canvassers, 100 Mich. 453, 59 
N.W. 181; Henry v State, 87 Miss. 1, 39 So. 1; Hilfillan v Hobart, 35 Minn. 
185, 28 N.W. 222, Canada v Daniel, 175 Mo. Ap. 55, 157 S.W. 1032; Beadle v 
Sanders, 104 Neb. 427, 177 N.W. 789; Compton v Calvert, 77 N.J.L. 358, 72 
Atl. 29; Watson v Lamphier, 172 N.Y.S. 247, Palls of Neuse Mfg. Co. v 
Brower, 105 N.C. 440, 11 S.E. 313; Smith v Brown, 24 Okla. 433, 103 Pac. 762; 
Hubner v Hnbner, 67 Ore. 567, 136 Pac 667; Mills v Fortune. 14 N.D. 460, 
105 N.W. 235; Gamble v Paine. 141 Tenn. 548, 213 S.W. 419; McRuftm v 
Stale, 91 Tex. Cr, 569, 240 S W. 309; Brush v Watson, 81 Vt. 43, 69 Atl. 141; 
Radford v Fowlkes, 85 Va. 820. 8 SE. 817, State v Union Sav. Bank, 92 
Wash. 484, 159 Pac. 761, Butcher v Kunst, 65 W.Va. 384, 64 S.E, 967; Flem¬ 
ing V Oily of Appleton, 55 Wis. 90 

23 Birdstrong v Brooks, 7 Ga. 88, Also see Hairgrove v City of Jackson¬ 
ville, 366 III. 163, 8 N.E. (2) 187; Downing v Oskaloosa, 86 Iowa 352, 53 N.W 
256, Gleason v Sedgwick County, 92 Kan. 632, 141 Pac. 584; Hazelip v Fiscal 
Court, 228 Ky. SO, 14 S,W. (2) 398; Common, v Mekelburg, 235 Mass. 383, 
126 N.E. 790; State v King, 136 Mo. 309, 36 SW. 681, 38 SW. 80; People v 
Sisson, 222 N.Y. 387. 118 N.E. 789; Curry v City of Portage, 195 Wis. 35, 217 
N.W. 705 As a result of this rule, the court properly refused to construe 
the word "may” as "shall’’ or ’’must", in a statute which provided that an 
official "may be reimbursed by the city when proceeded against in his of¬ 
ficial capacity” where the officer had been unsuccessfully proceeded against 
in an effort to remove him from office, so as to prevent the recovery of 
expenses incurred by him in his own defense. Curry v City of Portage, 195 
Wis. 35, 217 N.W. 705. The matter involved vas of a political nature For 
further treatment of this rule, see § 266, infra. 
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ever something is directed to be done for the sake of justice or the 
public good,^^ or is necessary to sustain the statute’s constitution¬ 
ality.^® 

Yet the construction of mandatory words as directory and 
directory words as mandatory should not be lightly adopted.^'’ The 
opposite meaning shonld he luiequivocally evidenced before it i.s 
accepted as the true meaning,®'^ otherwise, there is considerable 
danger that the legislative intent will be wholly or partially de¬ 
feated. 

While the words "shall”, "must” and "may” are the ones 
generally involved in determining whether a statute is mandatory 
Or merely permissive, there are other words and expressions which 
create the same problem, and to wMeh tlie same principles are 
equally applicable. For instance, cliief among these less widely 
used words or expressions, are "shall have the power”,"shall be 
lawful”,"shall be the duty”,®® "may and shall” or "shall and 


Smith V City Comra., 281 Mich. 23B, 274 N.W, 77B; Kansas City v Case 
Threshins Mach. Co (Mo.) 87 S.W. (2) 195, "When a statute directs the 
doing of a thing for the sake of justice or the public good, the word 'may' 
is the same as the word 'shall'. Hex & Regina v Barlow (Eng.) 2 Salk, 609, 
and quoted in Rock Island County Sup’rs v U.S. ex rel State Bank (U.S.) 4 
Wail 435, IS L.Ed. 419. This was true in Conecuh County v Carter, 220 Ala. 
668,126 So. 132, where the statute provided that the commissioners may take 
into consideration the enhanced value to the remaining land of au ow'iier 
whose land was taken for highway purposes.” 

25 Denver v Londoner, 33 Colo. 104, 80 Pac. 117 

2fi Sanford Realty Co. y Knoxville (Tenn.) 110 S.W. (2) 325, 

2'Wahl V Waters (Calif.) 70 Pac (2) 945; Jennings v Suggs (Ga.) 178 
S.E. 282; DeTienne v Wellsville Brick Co. (Mo.) 70 S.W. (2) 369. Also see 
Tram v Sisti, 262 N.Y.S. 167, 146 Misc, 362, that the power to adopt the 
opposite meaning should be exercised with "great caution". 

28 George v Board of Revenue, 207 Ala. 327, 92 So. 369; Cummins v Cum¬ 
mins, 15 Del. 423, 31 Ath 816 (permissive). 

20 Ex parte Brooks, 19 Ala. 462; Ex parte Whittington, 34 Ark. 394; 
Seiple V Elizabeth, 27 N.J.L. 407, Clark y City of Elizahetli, 61 N.J. 565, 40 
Ath 616, Appollo Borough v Clapper, 44 Pa. Super 396. 

30Clark v City of Elizabeth. 61 N.J.L. 565, 40 Atl 616, Apollo Borough 
v Clapper, 44 Pa. Super 396. Also see Doner v Hazen, 10 Vt. 418. 



§ 2(i3 Mandatoki' and Dikectory or Pehmissive Statutes 52‘-j 
may”/’ and tlie words ‘'‘authorized”^" and "ought”.'’''' 

§ 263. Affirmative, Negative, Prohibitory and Exclusive 
Words.—Prohibitive or negative word.s can rarely, if ever, be direc¬ 
tory, or, as it has been aptly stated, there i.s but one way to obey 
the command "thou shalt not”, and that is to completely refrain 
from doing the forbidden act.^'* And this is so, even though the 
statute provides no penalty for di.sobedience.®'’' Accordingly, nega¬ 
tive, prohibitory and exclusive words or terms are indicative of the 
legislative intent that the statute is to be mandatory,®" Irat their 
absence does not, of itself conclusively indicate a legislative inten¬ 
tion that the statute is permissive, for affirmative words may im- 


31 Cooke V Spears, 2 Calif. 409. State ex rel Hugg r Camrten, 39 N.J.U- 
620. Also see Stamper v Miller (Eng.) 26 Reprint, 923, that "shall or may" 
is peimissive, and State v Knowles, 90 Md. 646, 4S Atl. S77, IS LR.A, 695, 
that "may and shall" is imperative. 

32Red Canyon Sheep Co. v Ickes, 98 Fed. (2) 308; State v Franklin 
County, 84 Kan. 404, 114 Pac. 247 (permissive); People v Osotego County, 51 
N.Y. 401 (mandatory). 

33Life Assn, v St. Louis County Bd., 49 Mo, 518, Jackson v Stale, 32 
Tex, Cr 192, 22 S.W. 831. 

31 Gomez V Timon, 60 Tex. Civ. Ap. 311, 128 S.W. 636. Also see .State v 
Dunbar, 39 Idaho 691, 230 Pac. 33; Starling v Bedford, 94 Iowa 197; In re 
Douglass, 46 N.Y. 12; In re McQuislon’s Adoption, 238 Pa. 304, ,86 Atl. 205; 
Higgins V Gray, 54 S.D. 4SS, 223 N.W. 711; State v Stumpf, 23 Wis. 630 
And note State v Thompson, 21 N.D. 426, 131 N.W. 231. But see Claik v 
Robinson, SS III. 498, that the statute was directory. 

■3.3 Cotton V Brien, 6 Rob, (La.) 115. The imposition of a penalty, how¬ 
ever, would seem clearly to render the statute prohibitive and hence manda¬ 
tory. Skelton v Bliss, 7 Ind. 77; Bacon v Lee, 4 Iowa 490, In le Cramer's 
Election, 248 Pa. 208, 93 Atl 937 Also see Hudgins v Mooresville School 
Dist., 312 Mo. 1, 278 S.W. 769 "Under a general classification statutes aie 
either mandatory or directory—if mandatory, m addition to requiring the 
doing of the things specified, they prescribe the result that will follow if 
they are not done; if duectory, their terms aie limited to what is required 
to he done." But the rule is not absolute See People ex rel McGroarty v 
Los Angeles (Calif.) 50 Pac. (2) 101. "When a penalty is imposed foi 
doing or omitting an act, the act or omission is thereby prohibited and 
made unlawful, for a statute would not inflict a penalty on what was larr- 
ful." Maxwell, Interpretation of Statutes (Gth Ed.—1920), p. 639-690. 


3C See cases under note 34, supra. 
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ply a negative,although, of course, Iheir al:)seiice is a circiunstaiice 
to be considered.^® Neverilieless, -where affirmative -words are used, 
if a negative is neither expressed or implied, the statute is merely 
directory.®® 

“Each statute must be judged by itself as a whole, regard 
being had, not only to its language, but to the objects and 
purposes for which it was enacted. If the statute does not 
declare a contract made in violation of it to be void, and if 
it is not necessary to hold the contract void in order to accom¬ 
plish the purpose of the statute, the inference is that it was 
intended to be directory, and not prohibitoi’y of the contract. 
The statute -we are considering, does not, in terms, prohibit the 
corporation from lending raonej^ to its officers, or declare that 
such contracts shall be void. It is directed to the officers, and 
by its terms seems intended to furnish rules to regulate the 
duty of the officers to the corporation and its members. It 
does not say that the corporation shall not lend, but that the 
officers shall not borrow. ... It is designed to forbid officers 
who are charged with tlie duty of investing funds of the cor¬ 
poration borro-wiug from themselves, and thus to prevent the 
risk of the funds being invested by them, under the promptings 
of self-interest, upon insufficient security, In other words, the 
purpose is to protect the corporation and the policyholders 
from the dishonesty or self-interest of the officers. It is in¬ 
tended as a shield to the corporation. To construe it as making 


3TH, M Vestal Co. r Robertson, 277 III.. 425, 115 N.E. 629; Dubuciue v 
Dubuque, 7 Iowa 262; Hurtord v Omaha, 4 Neb. 336; Hardmann v Bowen, 39 
N.Y. 19G; In re Cramer's Election Cage, 248 Pa. 208, 93 Atl, 937 Thus vas 
the case in State v Hanson, 210 Iowa 773, 231 N.W. 428, -where it -w'as iiro- 
vided that the county treasurer "shall pay such taxe.g to the treasurer,s of 
the several municipalities only on such order.” 

as In re McQuiston's Adoption, 238 Pa. 304, 86 Atl. 205, 
asi Dutchess County Mut. Ins. Co. v Van "Wagoner, 132 N.Y. 39S, 30 NE. 
971. And note In re Bank of Mt Moriah, 226 Mo. Ap, 1230, 49 S.W (2) 275, 
that a statute "ivluch requires certain things to be done, but does not pre¬ 
scribe any results to follow if they are not done, should be held directory. 
This rule is especially applicable to usurious contracts. Merrill v Mclntire 
(Mass.) 13 Gray 157, also to statutes relating to the celebration of marriage 
contracts, Meister v Moore, 96 U.S. 76, 24 L.Ed, 826 But see Denison v 
Denison, 35 Md. 361; Offield v Davis, 100 Va. 250, 40 S.E. 910. And where 
an affirmative direction is follo-ived hy a negative or limiting provision, the 
negative or limiting clause renders the statute mandatory, Thus, the statu¬ 
tory provision that "the voter shall use a pencil to mark his ballot, and no 
pen, stamp or other instrument than a pencil shall he used for such pur¬ 
pose," falls -within the aforesaid nile. Higgins v Gray, 54 S.D. 488, 223 N.W. 
711. 
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the promises of the officers who borrow money in violation of 
its provisions void, ivoidd defeat the main purpose of its en¬ 
actment, and would visit the consequences of the unlawful act 
of the officers, not upon themselves, but upon the corporations 
for whose protection tlie statute was made. It would require a 
plain expression of the legislative intention to lead us to such 
a construction.” Bowditch v New England Mutual Ins, Co,, 
141 Mass. 292, 4 N.E 798, 55 Am. Rep. 474. 

On the other hand, affirmative words may and often are so abso¬ 
lute that they will render the statute mandatory or prohibitory.'*® 

“The doctrine was also announced and approved in the case 
of Diversy v Smith, supra, that an affirmative statute intro- 
ductive of a new law which directs a thing to be done in a cer¬ 
tain manner, means that such- thing shall not be done in any 
other manner, even though there be no negative words prohibit¬ 
ing it. That rule is equally applicable in this case . . . which 
provides that the certificate of complete organization shall be 
filed for record in the county where the principal office of the , 
corporation is located before the corporation shall commence 
husiness, is equivalent to an express prohibition against the 
authority to do so unless the certificate shall be first filed for 
record.” H. M. Vestel Co. v Robertson, 277 Ill. 425, 115 N.E. 
629, 630-631, 

Nor is it any easier to determine when a statute is exclusive 
than it is to ascertain when one is mandatory, prohibitive or per¬ 
missive. As a general rule, however, where a statute creates a duty 
or an obligation, though it gives no express remedy, the remedy 
which is by law properly applicable to that obligation follows as an 
incident, yet whether a liability arising from the breach of a stat¬ 
utory duty accrues for the benefit of an individual specially injured 
thereby, or whether such liability is exclusively of a public char¬ 
acter, must depend upon the nature of the duty enjoined, and the 
benefits to be derived from its performance.** 


40Dutnique v Dubuque, 7 Iowa 276; Koch v Bridges, 45 Miss. 247; In re 
Van Noort (N.J. Sup.) 85 All. 813 Also see Horse Creek Conserv. Diet, v 
Lmcolii Land Co (Wyo.) 59 Pac. (2) 763, 

41 Hayes v Mich. Central K. Co, 14 U.S. 228. 45 S.Ct 369, 2S L.Ed. 410; 
Batt T Pratl, et al. 33 Minn. 323, 23 N.W 237; Taylor v Lake Shore, etc., R. 
Co., 45 Mich. 74, 7 N.W. 72S. For a further treatment of this problem, see 
Thayer, Public Wrong and Private Action, 27 Harv. LRev, 317 (1914), Also 
see § 264, infra, for additional discussion. 
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§ 264. Statutes Conferring and Regulating’ Eights, Remedies, 
Privileges and Immunities, etc.—A statute -whicli creates a new right, 
privilege or immunity, and regulates the nianucr of its exercise, will 
he construed as mandatory.*^ In other words, the right can he 
exercised only in the maimer and within the time prcEcribed.^* 
Similarly, when a statute gives a new right and prescribes a par¬ 
ticular remedy for its I’ecovery, such remedy nm.st be strictly pur¬ 
sued; though it is otherwise where a statute gives a right without 
prescribing a remedy, In the latter ease, the common law afford.s 
the remedy and any suitable form of aetiou may be adopted.'^® Tliis 


42W]ieaton v Peteva, 8 Pet. (U.S.) 591 (copyright); Leggats v Clark, 
111 Mass. 308; Bartlett v O'Douogliue, 72 Mo. 563; Graham r Long, 95 Pa. 
St. 3S3. Also see Juhand v Rathbone, 39 N.Y. S69; BUiclen v Philadelphia, 
60 Pa. St, 464. The rule announced by the above text waa held applicable 
In Schaut v School Dist, 191 Wis. 104, 210 N.'W. 270, in which llie .statute 
involved provided that contracts for the transportation of school children 
^must be in writing, so that in the absence of such a contract one who had 
transported school cliildreii could not recover tlierelor. But note BeoliteJ 

V Board of Suprs. (Iowa) 251 NW. C33; Samuell v Am. Movtg. Corp. (Tex.) 
78 S.W. (2) 1036, that the word "may" is never deemed mandatory for the 
purpose of creating a private right. Also see Samuell v American Mortgage 
Corp, (Tex.) lOS S.W. (2) 193. 

13 Bryant v Kentucky Lumber Co„ 144 Ky, 765, 139 S.W, 10S9, Corbett 

V Bradley, 7 Nev. 106. 

41 Reed v Omnibus R Co., 33 Calif. 212. And see Ellsworth v Mttehell, 
31 Me. 247: "But it is a rule founded in sound rea.son, that when n statute 
gives a new power, and at the same time provides the means of executing 
it, those, who claim the power, can execute it in no other way.” 

45 Reed v Omnibus R. Co.. 33 Calif. 212. "The principle, that the law 
wdll furnish a remedy to a party injured by the neglect or non-performance 
of a duty imposed on an individual by statute, where the statute itself fur- 
nishe.s no remedy, is too familiar and well established to need the support 
of authorities. If the statute which imposes a new duty also provides a 
particular remedy, that remedy is usually the only remedy the iniurad party 
has ” Town of Brattleboro v Wait. 44 Vt. 459. Also see Almy v Hams 
(N.Y.) 5 John.s 175. And note the discussions in 29 Harv. L.Rev 93 11915) 
and 33 Harv. LRev. 117 (1919), and see Grant v Slater Mill & Power Co, 
14 R.l. 3S0, where a statute gave a public otficer the remedy of penal pros¬ 
ecution and a remedy in equity, and the latter remedy was held available to 
an individual. In Stevens v Chown (Eng.) 1 Ch. 894, ive find the instances 
involving remedies divided into three classes- "There is that class where 
there is a liability existing at common law, and which la only re-enacted by 
the with a special form of remedy; there, unless the enacted stat- 

woids necessarily excluding the common law remedy, the 
s election of proceeding either under the statute or at com- 
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is equally true with reference to criminal offenses.'^'’ Moreover, a 
statute res'ulatinfi' a pre-existing right or privilege, if negative in 
form, will also be eonsiclerefl umnclatoiy ■*' If not neg.ative in form, 
however, at least, so far as the time of exercise is coneerned, the old 
right need not he exercised within or at the specified, time.*® 

§ 265. Reason for Mandatory Construction of Statutes Con¬ 
ferring and Regulating New Rights, etc.—It would seem that stat¬ 
utes which confer and regulate new rights, privileges, immunities, 
and remedies, are entitled to receive a mandatory construction large¬ 
ly because they are in derogation of the common law or of eoumion 
right. These statutes are generally to be strictly construed, and we 
stated at the begimiiiig of this ehaioter that strict construction and 
mandatory construction are closely related. This is well expressed 
liy the dissenting opinion of Judge Mitchell in Tvedt v AVheeler 
(kl Minn. 161, 72 N. W. 1062): 

“As respects the person upon whom the duty involves, it 
can make no difference whether the duty is one iinpo.scd by 
statute or by the common law, unless the statute imposing the 
duly itself changes the rule. Statutes are not to be presumed 
to alter the common law, further than thej' so declare, expressly 
or by clear implication The statute gives no right of action 

mon law Then there is a second class, which consists of those cases in 
which a statute has cieated a liability, but has given no special remedy for 
it, there the party may adopt an action of debt, or other remedy at common 
law to enforce it The third class is where the statute creates a liability 
not existing at common law, and gives also a particular remedy for enforc¬ 
ing it." 

11! Andover Turnpilie Co. v Gould, 6 Mass. 44, State v Parker, 91 N.C. 
850. “Where a new penalty is applied for a matter which at common law 
was an indictable otfense, either remedy may be pursued; but where the 
statute makes the offense, that remedy must be taken which the statute 
gives ” Town of Brattleboro v Wait, 44 Vt. 459. And in some instances, 
one may be subject to several penalties. A single act may be an offense 
against two statutes, and if each statute requires proof of an additional 
tact which the other does not, an acquittal or conviction under either does 
not exempt the defendant from pro.secutton and punishment under the other, 
A conviction or acquittal upon one indictment is no bar to a subsequent 
conviction and sentence uiion another, unless the evidence required to support 
a conviction and sentence upon one of them would have been sutficient to 
ivaiiant a conviction upon the other. The test is not whether the defendant 
has already been tiled for the same act, but whether he has been put in 
jeopardy for the same offense." Morey v Common., lOS Mass. 433. 

Stayton v Hulings, 7 Ind. 144 
18 Juliand v Rathhone, 39 N.Y. 369. 
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against anyone, except as that right is implied by the imposi¬ 
tion of a duty. In the present case the statute imposes a duty, 
hut is entirely silent as to whose duty it is. There is nothing 
in the language of the act implying or iuclicating an intention 
to change the common-law rule. The words ‘factories’, 
‘mills’, ‘workshops’, 'storehouses’, etc., are not synony¬ 
mous with buildings constructed and fitted for such purposes. 
They only become factories, mills, etc., within the meaning of 
the statute, when used. If a building be constructed and fitted 
for use as a factory, but is never so used, it would not be a 
‘factory’, while, on the other hand, if it was not coustrnctecl 
for a factory, but was in fact used for that purpose, it would be 
a "factory”, within the meaning of the statute.” 

This judicial attitude is also revealed in Thompson v Thompson 
(218 U, S. 611, 31 S.Ct. Ill, 54 L.Ed. 1180), where tlie question was 
involved whether the Married Woman’s Act allowed a wife to bring 
im action to recover damages for an assault and battery upon her 
person by her husband; 

"By this District of Columbia statute the common law was 
changed, and, in view of the additional rights conferred upon 
married women in section 1155 and other sections of the code, 
she IS given the right to sue separately for redress of wrongs 
concerning the same. That this was the purpose of the statute, 
when attention is given to the very question under consider- 
tion is apparent from tlie consideration of its terms. Married 
women are authorised to sue separately for 'the recovery, secur¬ 
ity or protection of their property, and for torts committed 
against her as fully and freely as if she were immarried.’ That 
is, the limitation upon her right of action imposed in the re¬ 
quirement of the common law that the husband should join ber 
was removed by the statute, and she was permitted to recover 
separately for such torts, as freely as if she were still unmar¬ 
ried. The statute was uot intended to give a right of action 
as against her husbaud, but to allow the wife, in her own name, 
to maintain actions of tort which at common law must be 
brought in the joint names of herself and husband. 

"It must be presumed that the legislators who enacted this 
statute Avere familiar with the loug-establisbed policy of the 
common laiv, and were uot umnindful of the radical changes 
in the policy of centuries Avhicli such legislation as is here sug¬ 
gested would bring about. Conceding it to be within the power 
of the legislature to make this alteration in tlie laiv, if it saw 
fit to do so, uevertheless such radical and far-reaching changes 
should only be ivrought by language so clear and plain as to 
be unmistakable evidence of the legislative intention.” 



§ 26G Mandatoet and Dieector? or Permissive Statutes 


529 


The (question might be asked: Even though statutes wliich confer 
and regulate new rights, privileges and remedies are in derogation 
of the common law or of common right, is that a sufficient reason 
for subjecting them to the same type of construction! It might be 
suggested that many of these statutes are largely, if not purely 
remedial, so that logically by virtue of that character, they would 
be entitled to a liberal construction. If the remedial characteristic 
is the primary nature of the statute, and if it meets the general 
requirements of those remedial statutes which are usually liberally 
interpreted, little reason exists for refusing to so interpret them. 
Yet, frequently the new right or privilege is a radical departure 
from those already existing. This would appear to be a satisfactory 
reason for subjecting them to a strict construction, even so far as 
the statutes enacted regulating their exercise are concerned. Men, 
to a very large extent, rely upon existing law, and it does not seem 
out of place to require legislation making any radical or severe 
alteration therein, to he strictly construed. If any exception there¬ 
to is to be permissible, it would be only where the new statute is 
purely procedural. 

§ 266. Statutes Pertaining to Official Action.—As a general 
rule, a statute which regulates the manner in which public officials 
shall exercise the power vested in them, will be construed as di¬ 
rectory rather than mandatory,^® especially where such regulation 
pertains to uniformity, order, and convenience,^® and neither public 
nor private rights will be injured or impaired thereby.If tlie 
statute is negative in form,"® or if nothing is stated regarding the 

■49 state V Grace, 98 Ark. 505, 13G SW. 670, Gallup v Smitli, 59 Coon. 
354, 22 Atl 334, 12 LR A. 353; Blattner v Dietz, 311 III. 445, 143 N.E 311; 
Walt V Soutliern Oil Co., 209 Ky. 682, 273 S.W. 473; Uvalde v Burney (Tex, 
Civ. Ap.) 145 S.W. 311; Allen v Lewis, 26 Wyo. 35, 177 Pac. 433. Also see 
§ 269, infra, Time for Performance of Official Duties 

soRiseley v Rumble, SI Ind. Ap. 578, 144 NE, 568, ScWafly v Baumann 
(Mo.) 108 S.W. (2) 363; Hudgins v Mooresville Consol. Scliool Dist., 312 
Mo. 1, 278 S.W, 769 , Holland v Osgood, 8 Vt. 276. As is obvious, this rule 
is especially applicable to statutes defining the duties of administrative 
officials. Opgar v Wilkinson, 95 Fla. 457, 116 So. 78. 

51 Scliool Dlst. V Consolidated Dist, 110 Okla. 263, 237 Pac. 1110; Bona¬ 
parte V American Vinegar Co., 161 Okla. 54, 17 Pac. (2) 441. 

52Ex parte Holding, 56 Ala. 458, Gallup v Smith, 59 Conn. 354, 22 Atl. 
334, 12 LR.A. 353, Schick v Cincinnati, 116 Ohio St. 16, 155 N.E. 555; Allen 
V Lewis, 26 Wyo. 85, 117 Pac. 433. 
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eoiisequences or effect of uon-compliance,®® the indication is all the 
stronger that it should not be considered mandatory Bnt if the 
public interest or private rights call for the exercise of the power 
vested in a public official, the language used, though permissive 
or directory in form,®“ is m fact peremptory or mandatory, as a 
general rule.®“ For example, where a statute declared that the board 

33 state V Bird, 295 Mo. 344, 244 S.W. 938; Ousley v Powell (Mo.) 12 
,S.W. (2) 102. 

3'iXI.S. V Capllnger, 18 Fed. (2) 898, cert, dls, 27S U.S. GOl, 72 L.Ed 727, 
48 S.Ct. 33S, Howell v State, 77 Fla. 119, 81 So. 752; Phelps v Lodge, GO Kan. 
122, 55 Pac. S40; Hazelip v Fiscal Court, 228 Ky. 80, 14 S.W. (2) 398; Attle¬ 
boro Trust Co. V Commissioner of Corps., 257 Mass. 43, 153 NE. 333; Grainte 
Bitum. Paving Co, v McManus, 114 Mo. Ap. 593, 129 S.W. 448; People v 
Siaaon, 222 N.Y, 387, 118 N,E. 789, State v Board ol Bduc, 95 Ohio St. 367, 
116 N.B 51S; Deseret Savings Bank v Francis, 62 Utah S5, 217 Pac. 1114; 
Ferris Press Brick Co. v Hawkins (Tex. Civ. Ap.) 116 S.W. 80 An e.xample 
of the application of the text will be found m Ulil v Baclaracco (Calif.) 248 
Pac. 917, In that case the statute iirovided that the supervisors "may” 
make appropriations from the receipts for enumerated purposes from the 
earnings of a public utility operated by the city, and the word "may” was 
construed as "shall” because of the public Interest therein. But permissive 
words are not to be construed as imperative, where it would lead to the 
creation of new public obligations. Hazelip v Fiscal Court (Ky.) 14 S.W. 
(2) 398. 

55 U.S. y Capliuger, 18 Fed. (2) 898, cert dis. 276 U S. 604, 72 L.Ed. 727, 
48 S.Ct. 338; Conecut County v Carter, 220 Ala. 668, 126 So. 132; Waslimg- 
ton County v Davis, 162 Ark. 335, 258 S.W. 324; Howell y State, 77 Fla. 119, 
81 So. 287; Binder v Langhorst, 234 III. 583, 85 N.E. 400; Hazelip y Fiscal 
Court, 228 Ky. SO, 14 S.W. (2) 398; Hunter v Tracy, 104 Minn. 378, 116 N.W. 
922; People v Land Office Comrs., 207 N.Y. 42, 100 N.E. 735, Wagstaft V 
Central Highway Comm., 177 N.C. 354, 99 S.E. 1; State v Barry, 14 N.D. 316, 
103 N.W. 637, McLaughlin v Smith, 105 Tex. 330, 148 S.W. 288 

5C Jennings v Suggs (Ga.) 178 S.E. 2S2, Attleboro v Comrs. (Mass.) 153 
N.E. 333. "It is likewise true tnat when a power is given to do an act 
which concerns the public interest, the execution of the power, when applied 
to a public officer or body, may be insisted upon as a duty, although the 
phraseology of the statute be permissive only; especially is this so when 
there is nothing In the act save tlte permissive torm of expression to denote 
that the legislature designed to lodge a discretionary power merely. But 
where the power is lodged with persons exercising, or to exercise, legisla¬ 
tive or judicial functions, and the subject matter of the statute and its 
phraseology coucur in showing that the authority is essentially discretion¬ 
ary, no absolute duty is imposed.” McDade y City of Cheater, 117 Pa. 414, 
12 Atl 421. Also note Rook Island County v US, 4 Wall. (U.S.) 435, IS 
L,Ed, 419, U.S. Y Two Hundred and Sixty-Seven Twenty Dollar Gold Pieces, 
255 Fed. 217; O'Connor v Bankers Trust Co, 289 N.Y.S. 252, 149 Misc. 920, 
and State ex rel Foulger v Layton (Dela.) 144 Atl. 886. Also see cases under 
otes 54 and 55. supra. 
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of supervisors "miiy, if ileemed advisaWe”, levy a special tax to 
pay certain debts vvliich their enrreiit revenue is insufficient to pay, 
the statute was held to be mandatory®^ After all, tlie power vested 
ill the officer is not for his benefit but for the benefit of the public 
or of third persons,and it must be exereised.®'’ A duty is im¬ 
posed upon the officer rather than a privilege.Conv'ersely, how¬ 
ever, where the statute simply regulates the manner in whieli public 
officers shall exercise the power vested in them in order to pro¬ 
mote nnifonnity, order and convenience, the statute is predom¬ 
inantly intended for the benefit of the officers. Moreover, words 
mandatory in form should lie construed to be permissive, even where 
.statutes regulating the exercise of powers hy public officials are 
concerned, if the permissive comstruction will effect justice, or .save 
a proceeding from invalidity, provided, however, that such a con¬ 
struction does not destroy or impair the right.s of the public, or of 
any member thereof.In other words, whether a .statutory require¬ 
ment which relates to official action shall he considered mandatory 
or permissive, depends upon the effect the suggested construction 
has upon public and private rights. If the requirements of the 
statute must be regarded as mandatory in order to promote justice, 
it should be so construed; and if a mandatory construction operates 
mi.schi 0 viou.sly, then the statute .should be given a permissive con¬ 
struction, for ill construing a statute it hs not reasonable to presume 
that the legi.slatiire intended to violate a settled principle of natural 
justice or to destroy a ve.sted right or to enact a mischievions law. 

ruRock Island County Sup’rs v US. (U.S.) 4 Wall. 435, 18 L.Ed. 419. 
And see U.S. ex rel Han-iman National Bank v Caplinger, IS Fed. (2) S9S, 
ivliere "may issue” Ponds to fund indeptednes.'s, was lield .sufficient to sup¬ 
port a writ of mandamus, 

3SRock Island County v U.S., 4 Wall (U.S.) 435, IS L.Ed 419. 

tifRock Island County v U.S., 4 Wall (U.S.) 435, IS L.Ed. 419; Attle- 
boio Trust Co. v Commissioner of Corps., 257 Mass. 43, 153 NE. 333 Also 
see LeTlenne v Wellsville Firebrick Co. (Mo.) 70 SW. (2) 369, involving 
workmen’s compensation act. 

MU.S V Caplinger, IS Fed. (2) S9S, cert. dis. 276 U.S. 601, 48 S Ct, 338, 
72 L.Ed 727; Binder v Langhorst, 234 III. 583, 85 N.E. 400; Hunter v Tracy, 
104 Minn, 378, 116 N.W. 922; People v Buffalo, 140 N.Y. 300, 35 N.E. 485; 
State V Barry, 14 N.D, 316,103 N.W. 637. 

GOa People ex rel Chiperfield v Sanitary District, 1S4 ill. 597. 56 N.E. 953; 
Clemens Electrical Mfg Co. v Walton, 168 Mass. 304, 47 N.E 102; Brinkley 
V Brinkley, 66 N.Y. 192; In re Thurber’s Estate, 162 N.Y. 244. 56 N.E. 631, 
State ex rel Carpenter v St, Louis, 318 Mo. 870, 2 S.W (2) 713. 
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In. this connection, the following quotation from an eminent English 
authority is quite enlightening; 

"In the first place, a strong line of distinetion may be 
dra-mi between cases where the prescriptions of the act affect 
the performance of a duty, and where they relate to a privilege 
or power. Wliere powers or rights are granted, with a direc¬ 
tion that certain regulations or formalities shall be complied 
with, it seems neither unjust nor inconvenient to exact a rigor¬ 
ous observance of them as essential to the acquisition of the 
right or authority conferred; and it is therefore probable that 
such was the intention of the legislature. But when a public 
duty is imposed, and the statute requires that it shall be per¬ 
formed in a certain manner, or within a certain time, or under 
other specified conditions, such prescriptions may well be re¬ 
garded as intended to be directory only in cases when injustice 
■ or inconvenience to others who have no control over those 
exercising the duty, would result if such requirements were 
essential and imperative. 

"On the other hand, vphere the prescriptions relate to the 
performance of a public duty; and to invalidate acts done in 
neglect of them would work serious general inconvenience or 
injustice to persons who have no control over those intrusted 
with the duty, without promoting the essential aims of the leg¬ 
islature, such prescriptions seem to be generally understood as 
mere instructions for the guidance and government of those on 
whom the duty is imposed, or, in other words, as directory only. 
The neglect of them may be penal, indeed, but it does not 
affect the validity of the act done in disregard of them." Max¬ 
well, Interpretation of Statutes {6th Ed.), pp. 61-9, 650. 

The case of People v. Sutcliffe (7 N. Y. S. (2) 431) may be taken 
as illnstrating the rule that a statute which directs a public officer 
to do an act for the sake of justice, or wMck clotlies a public officer 
or body with the power to do an act which concerns the public 
interests or the rights of individuals, shall be considered mandatory. 
Here, the statute provided that the magistrate "must inform the 
defendant" of the penalty before he elects whether to plead guilty 
or not guilty to a violation of the vehicle traffic law, so that the 
magistrate’s failure to so inform the defendant vitiated the entire 
proceedings. 


§ 267. Statutes Eelating to Judicial Action.—^If a court has a 
discretion as to whether it shall act or not, a statute cannot compel 
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it to act,®i even though the -word “nnist” is nsecio^ Similarly, if 
it has a discretion as to what relief it may grant, a statute eannot 
compel it to grant some particular relief/'^ In other words, so far 
as any matter involving the exercise of judicial judgment or dis¬ 
cretion is concerned, mandatory words or language will usually be 
regarded as merely directory.®^ To hold otherwise, worrld be to 
destroy judicial discretion, and permit the legislature to invade the 
field of the judiciary.®® 

But this does not mean that mandatory words must always he 
considered discretionary or directory. ITnder some circumstances, 
they will be construed to have their natural and ordinary imperative 
meaning. For instance, if a statute provides that a litigant is en¬ 
titled to certain relief, if certain facts are proved, such relief must 
he awarded him upon the proof of such facts.®® Indeed, if he is 
entitled to specified relief upon the proof of certain facts, permi.ssive 
words may be construed as mandatory.®’ Similarly, if the court’s 

sn Beasley v People, 89 III. 571; SlieiTod &. Co. v Hughes, 110 Tenn. 311, 
75 S.W. 717. 

02 Ex parte Banka, 28 Ala. 28 (change o£ venue). 

03 Clancy v MoElroy, 30 Wash. 567, 70 Pac. 1095. 

04 Fagan v Robbins, 96 Fla. 91, 117 So. 863 (deficiency decree in fore¬ 
closure); People to Use of McKee v Abbott, 105 III. 588; In re Rutledge, 162 
N.Y. 31, 56 N.E. 511, 47 L.R.A. 721; Becker v Lebanon, etc., R. Co., 188 Pa. 
484, 41 Atl. 512 (Injunction); Clancy v McElroy, 30 Wash. 567, 70 Pac. 1095 
(removal of executor or administrator). 

03 See People ex rel American Ice Co v Nussbauni, 32 Misc 1, 66 N.Y.S. 
129. 

00Ex parte Jordan, 94 U.S. 248, 21 LEd, 123 (final decree); Piist 
National Bank of Helena v Neill, 13 Mont. 377, 34 Pac. ISO (court costs); 
Rogers v Wing, 5 How. Prac. (N.Y.) 50 (new trial); Hazeltine v Simpson, 
61 Wis. 427, 21 N.W 299 (vacating judgment). But see Simpson v WInegar, 
122 Ore. 297, 258 Pac. 562, where the word “may" wa-s used in a statute which 
provided that the judge may enlarge the time allowed within which to file 
transcripts, "but such order shall be made within the time allowed to file 
transcripts,” and tlie statute was nevertheless held to he mandatory, since 
the rights of third persons as well as the public were affected. 

01 Demartiu v Demariin, 85 Calif. 71, 24 Pac 594 (setting aside home¬ 
stead) ; Havemeyer v San Francisco Sup. Court, S4 Calif. 327, 24 Pac. 121, 

10 L.R.A. 627 (appointment of receiver); Chicago Public Stock Exchange v 
McClaughry, 148 III. 372, 36 N.E. 88 (continuance); Forbes v Inhabitants of 
Bethel, 28 Me. 204 (allowance of Interest), Freud v Rohnbert, 131 Mich. 
606, 92 N.W. 109 (change of venue), Montana Ore Purchasing Co v Lind¬ 
say, 25 Mont. 24, 63 Pac. 715 (signing bill of exceptions); Carter v Barnum, 
53 N.Y.S. 539, 24 Misc. 220 (com-t costs); Pelletier v Saunders, 67 N.C. 261 
(examination of garnishee); Falls of Neuse Mfg. Co, v Brower, 105 N.C. 440, 

11 S.E. 313 (change of venue). 
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jin’isilictioii is dependpiit upon the existence of eertaiu facts or con¬ 
ditions, their existence is a condition precedent to the jurisdiction 
of the tribunal and cannot lie dispensed with; for the court clearly 
cannot dispense with what the legislature has made the foundation 
of its jurisdiction or right to act. 

§268. Statutes Pertaining to Pleading and Practice,—There 
seems to he considerable confusion rvitli reference to the construc¬ 
tion of statutes which pertain to pleading aud praetice in the courts 
as to whetlier their requirements are mandatory or permissive. 
Apparently, a statute which makes a requirement, the violation of 
which will operate to deprive the litigant of a substantial right and 
thus injure him or his ease, should be given a mandatory construc- 
tiou.'’® Conversely, a statute which makes a requirement, which, if 
not met, in no manner materially affects the litigant’s case nor 
deprives him of a substantial right, should be construed as permis¬ 
sive.™ Of course, the difficulty largely lies in determining what 
requirements are necessary to preserve a litigant's rights and not 
prejudice his case, and in determining what rights are substantia],''® 

But if a statute creates a new remedy or right not known to 
the common law and prescribes a certain mode for its enforcement, 


Mercy Hospital v City ol Chicago, 187 111. 400, 58 N E. 353, Inhabitants 
ol Monmouth v Inhabitants of Leeds, 76 Me. 28; Whitten y State, 61 Miss. 
717; People ex rel Society of Pi'ee Church v Peitner, 168 N.Y. 494, 61 NE. 
763. And note the dissent in Ex parte Banks, 28 Ala- 28, where an applica¬ 
tion for a change of venue was involved. 

‘l!i State V Smith, 67 Me. 328; Atchison, etc, P. R. Co v Lawler, 40 Neb. 
;io6, 53 N.W. 5S7; Morse v Press Pub. Co., 75 N.Y. Supp. 976, 71 Ap. Div. 351; 
Atlantic, etc., R Co. v Peake, 87 Va. 130, 12 S.E. 343. Substantial compli¬ 
ance, under these circumstances, will, at least suffice. Penherthy v Lee, 51 
Wis. 261, 8 N.W. 116 (instructions to jury in writing). 

'0 The following ca.ses involve rights held permissive; Etiuitable Life 
Ins Co. V Gleason, 56 Iowa 47, S N.W. 790 (venue); Whipple v Eddy, 161 
111. 114, 43 N.E. 7S9 (jury trial in will contest); Bansemer v Mace, IS led. 
27 fuse of deposition): State v Sweetair, 53 Me. 438 (venue), Heavor v 
Page, 161 Mass. 109, 36 NE. 750 (venue); Osborn v Lidy, 51 Ohio St 90, 
3i NB. 434 (venue), Carson v Phoenix Ins, Co., 41 W.Va. 136, 23 S.E. 552 
(venue), State v Massey, 72 Vt. 210, 47 Atl. 834 (joinder of defendants In 
cnmmal cases), For rights held mandatory, see Randolph County v Ralls, 
IS III. 29 (venue); James v Dexter, 112 III. 489 (time for appeal); Western 
Travelers Acc Ass’n v Taylor, 62 Neb. 783, 87 N.W, 950 (venue); Walton v 
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il must be gh'en a mandatory construetionJi And it would also 
seem that a criminal statute should be given a mandatory or per¬ 
missive construction depending on ivliieh meets the requirements 
of a strict construction in favor of the defendants- 

§ 269. Time for Performance of Official Duties.'^—As a gen¬ 
eral rule, a statute Avhieh specifies a time for the performance of an 
official duty will he con.strued as directory so far as the time for 
performance is concerned,especially where the .statute fixes the 
time simply for eouvenieuee or orderly procedure.''' But there are 
varioms exceptions, For instance, the language may be such that 
the performauce of the act within or at the specified lime, i.s im- 

Walton, 9G Term. 25, 33 S.W. 5fil (venue), Fleming v City of Appleton, 55 
Wis. 90, 12 N.W. 462 (time for appeal). And see HodecBer v Hodecker, 56 
N.Y.S. 954 (filing of findings of fact). With reference to amended or .sup¬ 
plemental pleadings, see Roberts v Bartlett, 26 Mo. Ap. 611; Bartley v 
Smith, 43 N.J.L. 321; Modbury v Swan, 46 N.Y. 200; Welsh v Solenbergei, 
85 Va. 441, 8 S.E. 91. Statutory or constitutional provisions that writs and 
processes shall run in the name of the state or be under seal have been con¬ 
sidered directory. Jump v McClurg, 35 Mo. 193; Doan v Doley, 38 Mo. 449, 
although generally constitutional provisions are mandatory, People v Law¬ 
rence, 36 Barb. (N.Y.) 177. 

71 Platter v Elkhart County Comrs., 103 Ind. 360, 2 N.E 544, Stephens 
V Jones (S.D.) 123 N.W. 705 Also see § 264, supra. 

79 See Buck v Danzenbaoker, 37 N.J.L. 359. 

73 For time lor exercise of private privileges, see § 266, supra, And for 
treatment of statutes pertaining to otbcial action, see § 266, supra. 

a 

74 "Ill general, where a statute imposes upon a public officer the duty 
of performing some act relating to the interests of the public, and fixes a 
time for the doing of such act, the requirement as to time is to he regarded 
as directory, and not a limitation of the exercise of the power, unless it 
contain some negative words, denying the exercise of the power after the 
time named; or from the character of the act to be performed, the manner 
of Its performance, or its effect upon public interests or private lights, it 
must be pi'esumed that the legislature had in contemplation that the act had 
better not be performed at ail than be performed at any othei time than 
that named.” State v Smith, 67 Me. 328. Also see Webster v French, 12 
111. 302; State v Grimm, 115 Neb, 230, 212 N.W 437, Matter of Heunessy, 
164 N.Y. 393, 58 N E. 446, State v Barnell, 109 Ohio St. 246, 142 NE. 6ll, 
Diebert v Rhodes, 291 Pa. 550, 140 Atl. 515; City of Uvalde v Burney (Tex. 
Civ. Ap,) 145 SW. 311, National Surety Co. v Campbell, 108 Wash. 506, 185 
Pac 602. But see State Highway Comm, v Repale, 111 N.J.L. 463, 168 Atl. 
464 

77' See Yengel v Allen, 179 Iowa 633, 161 N.W. 631. 
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peratiYeJ® As a result, if tlie statute contains prohibitive or nega¬ 
tive words relating to the time within which the act is to be per¬ 
formed, it will be considered mandatoryFurthermore, a statute 
may even make time the essence of the official aet,'^® In such a 
ease, the requirement as to the time of performance is also manda¬ 
tory.'® Moreover, the consequences of failing to perform the official 
act within or at the designated time, may be considered,®® as indica¬ 
tive of the legislative intention.®^ Even the nature of the act is 
entitled to consideration.®^ 

Furthermore, it may be asserted, as a general rule, that where a 
statute imposes upon a public officer the duty of performing some 
act relating to the interests of the public, and fixes a time for the 
doing of such act, the requirement as to time is to be regarded as 
directory, and not as a limitation of the exercise of the power, 
unless it contains negative words, denying the exercise of the power 
after the time named, or unless from the ehai'acter of the act to be 
performed, the manuer of its performance, or its effect upon public 
interests or private rights, it must be presumed that the legislatui’e 

"c Simpson y Teftler, 1'76 Ark. 1093, 5 S.W (2) 350; Rambeok v LaBree, 
156 Minn. 310, 194 NW. 643. Mead v Jasper Counly, 322 Mo. 1191, 18 S.W. 
(2) 464; Burkley v Omaha, 102 Neb. 308, 167 N.W, 72; Sheldon v Sheldon, 
too N.J. Ea. 24, 134 Atl. 904; State v Barnell, 109 Ohio St. 246, 142 N.W. 611; 
Walker v Edmonds, 197 Pa. 645, 47 Atl. 867; National Surety Co. v Campbell, 
108 Wash, 596, 186 Pao, 602. 

TTHorkan v Beasley. 11 Ga. Ap. 273, 75 S.E. 341; State y Smith, 67 Me. 
328, Rambeck v LaBree, 156 Minn. 310, 194 N.W. 643; Schick v Sheldon, 100 
N.J. Eq. 24, 134 Atl. 904; Fallon v Hattemer, 242 N.Y.S. 93, 229 Ap. Div. 397; 
State V Siemens, 68 Ore. 1, 133 Pac. 1173; Common, v Painter, 1 Pa. Dist. 
393; Allen y Le-wis, 26 Wyo. 85, 177 Pac. 433. 

78 Colt V Eves, 12 Conn, 243, Stayton v Hulmgs, 7 Ind. 144, State v 
Smith, 67 Me. 328. 

7B Common, v "Wozney, 326 Pa. 494, 192 Atl. 648. 

80 East Bay Municipal Utility Dist v Garrison, 191 Cal. 600, 218 Pac. 43, 
State T Smith, 67 Me. 328, Ramheck v La Bree, 156 Minn. 310; Magee v 
Commonwealth, 46 Pa, 358. 

81 See § 266, supra. 

so East Bay Municipal Utility Dist. v Garrison, 191 Calif. 600, 218 Pac. 
43; Ramheck y La Bree, 156 Mmn. 310,194 N.W. 643; Mead y Jasper County, 
322 Mo. 1191, 18 S.W. (2) 464; Matter of Clark, 168 N.Y. 427, 61 N.B. 769; 
State V Barnell, 109 Ohio St, 246, 142 N.E. 611; State v Siemens, 68 Ore. 1, 
133 Pac, 1173; National Surety Co. v Campbell, 108 Wash. 590, 185 Pac. 602 
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had in contemiilation that the act had better not be performed at all 
than be performed at any other time than that named.®^ 

§ 270. Miscellaneous Statutes—Taxation, Bonds, Licenses, Elec¬ 
tions, etc.—In aocord with the rule applicable to statutes generally, 
which we have liitherto discussed,statutes regulating the assess¬ 
ment of taxes must be given a mandatory construction, if their 
purpose is to protect the taxpayer.®^ On the other hand, if the 
statute is simply intended to establish a uniform system of pro¬ 
cedure and to promote dispatch, and if non-compliance does not 
injure the taxpayer, the statute is to be construed as directory.®'’ 

So statutes which regulate the manner, time and place of the 
sale of property for delinquent taxes, must be considered maiida- 


88 State V Smith, 67 Me. 328 (statute requiring venires for grand jurors 
to be issued forty days at least before the second Monday of September 
annually). 

a-t See § 261, supra. For construction of sales tax statutes, see § 359, 
infra. 

85 “One rule is very plain and ivell settled that all those measures which 
are intended for the security of the citizen, tor securing equality of taxa¬ 
tion, and to enable everyone to know with reasonable certainty for what 
real and personal property he is taxed are conditions precedent, and If they 
are not observed ha is not legally taxed, and he may resist it in any of the 
inodes provided by law lor contesting the validity of the tax." Torrey v 
Millbury (Mass.) 21 Pick. 64. Also see State Auditor v Jackson County, 
65 Ala. 142; Wiley v Flournoy, 30 Ark. 609 (review); Eyan v Bryan (Calif.) 
51 Pac. (2) 872; City of Indianapolis v McAvoy, 86 Ind. 587 (correction of 
assessment), Warfield v Averill Grocery Co.. 119 Iowa 75, 93 N.W. 80, Clark 

V Crane, 5 Mich. 151; Cromwell v MacLean, 123 N.Y. 474, 25 N.B. 932; Young 

V Joslin, 13 R.l. 675. 

sc "But many regulations aie made by statute, designed for the informa¬ 
tion of assessors and officers, and intended to promote method, system and 
uniformity in the modes of proceeding, the compliance or non-compliance 
with which does in no respect affect the rights of tax-paying citizens. These 
may be considered as directory; officers may be liable to an Inadversion, 
perhaps to punishment, for not observing them, but yet their observation is 
not a condition precedent to the validity of the tax." Torrey v Millhury 
(Mass.) 21 Pick. 64 Also see State Auditor v Jackson County, 65 Ala. 142; 
Ryan v Bryan (Calif.) 51 Pac. (2) 872; Adam v Town of Seymour. 30 Conn. 
402. 
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tory,” Tie same is equally true Tvith statutes wiicli authorize 
municipal corporations to levy taxes for the necessary public func¬ 
tions of the city,®® as well as with those authorizing taxes for the 
payment of bonds, judgments, or which otherwise affect the rights 
of third persons so far as an indebtedness is concerned.®® 

And creatures of the statute which have been formed for a 
special purpose with limited powers, such as corporations, must 
comply with the statutory requirements regulating the exercise of 
those powers.®® But statutes which authorize an officer or Imard to 
grunt licenses to certain persons to engage in a specified occupation 
or liusines.s, as a general rule, will he regarded as discretionary®^ 
U,siially, statutes regulating the form and mode of execution of a 
bond will be considered directory.®- This is also the rule with ref¬ 
erence to statutes regulating the conduct of public eleclious,®® .since 


S7 Mason v Fearsou, 9 How. (U.S.) 24S, 13 L.Ed. 125 (parcels to be sold 
separately); Milner v Clarke, 61 Ala. 258 (notice by public advertisement), 
Chicago, etc,, R. Co. v People ex rel Wood, 163 III. 616, 45 N E, 122 (form of 
certificate of tax sale), Rubey v Huntsman, 32 Mo, 501 (place of sale); 
Rlcliauls V Cole, 31 Kan. 205, 1 Pac 6-17 (place of sale); State ex rel Snow 
y Farney, 36 Neb. 537, 54 N.W. 862 (lime), and see Hendnx v Boggs, 15 
Neb. 469, 20 N.W. 28 (notice of expiration of redemption period.) 

83 Kennedy v City of Sacramento, 19 Fed. 580; Village of Kent v IIS, 
113 Fed. 232, Rock Island County Snp'rs v U.S. ex rel Stale Bank (U.S.) 
4 Wall. 435, IS L.Ed. 419; People ex rel Reynold.s v Common Connell, 110 
N.Y. 300, 35 N.E, 485, Exchange Bank t Lewis County, 28 W.Va. 273. 

88 Ibid. 

so Beckett v Uniontown Building Assoc., 88 Pa. St. 211. Also see 
Bigelow V Gregoiy, 73 III. 197 (filing ot certificate of corporation). 

01 Batters v Dunning, 49 Conn. 479; State ex rel Kyger v Holt County 
Court, 39 Mo. 521, Muller v Buncombe County Comrs., 89 N.C. 171; In re 
Raudenbuscb, 120 Pa. 328, 14 At! 148; Allstock v Page, 77 Va. 286; and see 
Ex parte Wliittmgtou, 34 Ark. 394; Armstrong v Murphy, 72 N.Y.S. 473, 65 
Ap. Div. 132. But see Zanone v City of Mound City, 11 III. Ap. 334, State 
ex lel Brockett v City ot Alliance, 65 Neb. 524, 91 N.W. 387; McLeod v Scott, 
21 Ore. 94, 26 Pac. 1061, And note Greater N.Y. Athletic Gluh v Wurster, 43 
N.Y S. 703. For construction of license statutes, see § 357, infra, 

02 Bartlett V Board, 59 III. 364; St Louis, etc., R Co. v Wilder, 17 Kan. 
244, Supervisors v Kaime, 39 Wis. 368. 

03Dale V Irwin, 78 III. 170; Duncan v Shenk, 109 Ind. 26, 9 N.E, 690, 
Farrington v Turner, 53 Mich. 27,18 N.W 644; Bowers v Smitli, 111 Mo. 45, 
20 SW. 101; Fiy v Booth, 19 Ohio St. 25. And see Wakefield v Patteisoii, 
25 Kan. 709. 
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anything which prevents a fi-ee and full expression of the pulilic 
will should, under no circumstances, lie upheld.®^ 

§271. Miscellaneous Implied Exceptions from the Eequire- 
ments of Mandatory Statutes, In General,—^Even where a .statute i.s 
clearly mandatory or prohibitory, jmt, in many iustimees, the courts 
will regard certain conduct beyond the prohibition of the statute 
through the use of various devices or principles Most, if not all 
of these devices find their jn.stifieatiou hi considerations of 3 ustice. 
It is a well known fact that often to enforce the law to its letter 
produces manifest iujustiee, for frequently equitable and humane 
eonsifleralions, and other considerations of a closely related nature, 
would seem to be of a sufficient calibre to excuse or justify a tech- 
iiiciil violation of the law. 

Ill order to eliminate eases of this character from the pro¬ 
hibitory and penal provisions of the law, the courts have in numer¬ 
ous cases recognized that these considerations are sufficient to re¬ 
lieve or exempt the actor from the statute’s provisions. Of cour,se, 
this action upon the part of the court may be justified by the prin¬ 
ciple that the legislature must not be presumed to enact a statute 
which will operate harshly and inequitably, and that where the stat¬ 
ute operates fairly generally, a presumption also arises that if the 
law operates unjustly in a given case, the legislature intended to 

in See Bowers v Smith, 111 Mo. 45. 20 S.W 101, By virtue of this rule, 
a provision that no ballot shall be counted unless cancelled, was held to 
he directory, where the failure to cancel was due solely to the failure of a 
mechanical device. "Whether au election statute couched in positive words 
of command is to he construed as intended to invalidate ballots actually 
cast under all the sanctions of the law must be determined from a broad 
view of the end and aim of elections and election law rather than from 
resort to strict logomachy and syntax . . . The regnant design ot all elec¬ 
tion laws is to provide expeditious and convenient means for expression of 
the will ot the voteis tree from fraud The right to vote is a precious pei- 
soiial prerogaLive to he sedulously guarded. The public welfare demand.? 
that elections be protected from fraud If and when those interests con- 
llict, troublesome problems may arise, but presumably the public welfare 
must be held paiamount. Election laws are framed to afford opportunity 
for the orderly expiesslon by duly qualified voters of their preferences 
among candidates tor olflce, not to frustrate such expression. The cardinal 
iiile, to be followed by election officers and courts in election matters is lo 
ascertain the intent of the voter as disclosed by the official ballot actually 
cast and to give ettect to that intent by counting the ballot ca.st . 

Swift V Registrars of Quincy, 281 Mass. 271, 1S3 N.E. 730 
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exempt sucli ease from the scope of the statute. This, of itself, 
should completely dispose of the objection that to allow the eom-t 
to make exceptions simply allows the court to exercise the legis¬ 
lative power. 

But this objection fades away, if we will accept the view that 
at best the legislature can only lay down a broad and general rule 
to govern our conduct, and leave the determination of specific eases 
to the court in accord with the general legislative intent that the 
law is designed to promote justice as determined from our standards 
of ethics. Rarely, if ever, can the legislature lay down a law which 
will reveal a specific intent clearly applicable to all cases which will 
or may arise. Indeed, is it not an essential part of the judicial 
power to deal with specific eases, where no specific legislative intent 
appears, in the light of the basic general legislative intention that 
the law shall operate fairly? If so, then these so-called exceptions 
from the mandatory provisions of the law, may properly be recog- 
Tiined by the courts without any violation of the tri-parte theory of 
government. 

§ 272. Waiver of, and Estoppel to Assert Statutory Provisions, 
—Whether a statutory provision can be waived involves a question 
closely related to, if not a part of the problem of mandatory and 
permissive construction. Certain laws are recognized to be of less 
importance than others; consequently, the factor which determines 
their importance, constitutes the factor which will determine 
whether a statutory provision may be waived. The rule ia this 
connection has been announced as follows .- 

“Another maxim which .sanctions the uon-observance of a 
statutory provision is that cuUibet licei renimtiare juri pro se 
introducto. Everyone has a right to waive, and agree to waive 
the advantage of a law or rule made solely for the benefit and 
protection of the individual, in his private capacity, and wliicli 
may be dispensed with without infringing on any public right, 


Maxwell, Interpretation of Statutes (Gtli Ed,—1920) p. 678. "A party 
may waive a constitutional as well as a statute provision made for liis own 
lienefit. The contrary argument would deprive a criminal of the power to 
plead guilty, on the ground that the constitution had secured him a trial hy 
jury. Lee v Tlllotson (N.Y.) 24 Wend, 337 But see People ex rel Battista 
y Christian, 249 N.Y. 314, 164 N.E. Ill, that constitutional provision for in¬ 
dictment by grand jury for capital crime, cannot be waived. 
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“But when public policy requires the observance of the pro¬ 
vision, it cannot be -waived by an individual. Pnvcitonim conventu 
jiiri publico non deroc/at.”^^ 

Consequently, the statutory prescription of the form of a fire 
insurance policy, since it rvas founded on public policy, wa.s such a 
provision of the law rvhich could not be waived.®' On the other 
flOMaswell, Interpretation of Statutes (6th Ed.—1920), p. 681. 
aTHeim v American Alliance Insurance Co, 147 Minn. 283, ISO N.W. 223. 
Also note Gazzam r German Union Fire Insurance Co., 155 N.C. 330, 71 S E. 
434; "In construing this statute we must consider the purpose which the 
legislature had In view. It was not to subseive any public policy Con¬ 
tracts of Insurance, so far as the public are concerned, stand upon no differ¬ 
ent basis than other contracts The object was to protect policyholders and 
to provide a policy fair to the insured and the insurer, and avoid litigation 
It was undoubtedly well known to the legislature that policyholders do not 
usually examine and scrutinize their policies with the same care that they 
do other contracts which they make, involving their ordinary business trans¬ 
actions. The statute imposes a penalty upon an insurance company for 
issuing such a policy, but imposes none upon the insured. In using the word 
'void', the legislature certainly did not contemplate that an insurance com¬ 
pany might insert a clause not provided for in the standard policy, receive 
premiums year after year upon it, and when loss occurs, say to the insured, 
"Your policy is void, because we inserted a clause in it contrary to the law 
of Michigan." Such a result would be a reproach upon the legislature and 
the law. The law, so construed, instead of operating to protect the insured, 
would afford the surest means to oppress and defraud them, and thus defeat 
the very object the legislature had in view.” To same effect, see Armstrong 
V Western Manutactuiers' Mut. Ins. Co., 95 Mich. 139, 54 N.W. 638. "It is 
also generally held that stipulations contained in the policy, upon which it 
shall have its inception and become operative as a contract may be waived. 
The court says, in Wood v American Fire Ins. Co, 149 N.Y. 385, 44 N.E 81, 
52 Am.St Hep. 733, that this doctrine "has long been settled ” "Nor has the 
rule that doubtful terms are to receive the construction favorable to the 
insured been changed. . . It has been contended that inasmuch as the law 
compels the use of the standard policy, and will not allow any variance 
from it, excepting in certain limited particulars, the insurer cannot be re¬ 
garded as selecting the terms of the contract and subjected to an unfavor¬ 
able rule of construction on that account. This contention, however, has 
been held to be without merit, for the terms of these statutory policies were 
chosen -with reference to the construction given by the precedent cases to 
similar terms in other policies, and therefore ought to he regarded as being 
used In the sense of their previous construction. It is also apparent from 
an examination of the Instruments themselves, as well as the history of 
theh- adoption, that their terms were really chosen by the underwriters 
with particular reference to their own interests " Gazzam v German Union 
Fire Insurance Co., 155 N.C. 330, 71 S.E. 434 Also see Griffith v New York 
h Ins, Co,, 101 Calif. 627, 36 Pac. 113, 
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hand, a party may decline to assert tlie statute of limitations or any 
other defense of which the law allows him to avail himself, since 
they are rights which the law gives to him to assert for his indi¬ 
vidual benefit.”® Similarly, matters such as notices of appeal and 
security, being in the nature of procedure and practice, may be 
waived, as they are intended for the benefit of the respondent.”” 
But matters upon which the jurisdiction of the court depends, since 
they do not refer to matters of procedure which are enacted for the 
benefit of the individual, cannot be waived,^”” 

Some cases, even with reference to matters relating to pro- 
cedm-e, make a distinction between declining to take advantage of 
a privilege wliich the law allows a party, and binding oneself by 
coiitraet that he will not avail himself of a right which the law has 
allowed to him,^”^ 

“Another priiieiple is also relied on—that a party may de¬ 
cline to assert a right which the law gives him the power to 
assert for his individual benefit; be may decline to plead the 
statute of limitations, or to make any other defense of which 
the law allows him to avail himself. But there appears to be 
a plain distinction between declining to take advantage of a 
privilege which the law allows to a party, and binding himself 
by contract that he will not avail liimself of a right which the 
law has allowed to him on grounds of public policy. A man 
may decline to set up the defense of usury, or the statute of 
limitations, or failure of consideration, to an action on a prom¬ 
issory note. But it would scarcely be contended that a stipula¬ 
tion inserted in such a note, that he would never set up such 
defense, would debar him of the defense, if he thought fit to 
make it.”^”’ 

As is therefore apparent, this view is based upon public policy—a 
policy which, so far as the statute of limitations is concerned, re- 

Crane v rrencli, 3S Miss. 503; State Trust Co. t Slieldon, C8 Vt. 259, 
35 Atl. 177. 

oupark Gate Iron Co, Ltd, v Coates (Eng.) LR. 5 CP. 634. 

100Eaton y Eaton, 233 Mass. 351, 124 NE 37, 5 A.L.R. 1425; Tari v 
State, 117 Ohio St. 481, 159 N.E. 594; Nevitt v Wilson, 116 Tex. 29, 285 S.W. 
1079, 48 AL.R. 355. While Jurisdiction of subject matter may not be waived, 
jurisdiction of the person may. State y Ricciardi, 81 N.H. 223, 123 Atl. 606, 
34 A.L.R. 609. Also see § 267, supra. 

101 Crane v Prencli, 38 Miss. 503. Also see Brownrigg v De Frees, 196 
Calif. 534, 238 Pac. 714; Wright r Gardner, 98 Ky. -154, 35 S W. IIIG, and the 
note in 15 Calif. L.Rev. 74. 
tos Crane v French, ibid. 
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quires suits tci lie bron^lil in due season and discourages stale 
deiiiands, as Ctaleulated to promote litigation, and to prejudice the 
just riglit.s of parties. It stands upon the same reason—the public 
good, as the laivs in relation to usury. 

“Suppose, then, an agreement made by the maker of a note 
that he would not set up the defen.se of usury. Would an action 
lie fur a breach of that agreement, in case the party would make 
the defense in di.sregard of it ? It appears not; and the reason 
is, that tlie right to make the defense is not only a private right 
to the individual, but it is founded on public policy, which is 
lu'omoted by his making the defense and contravened by his 
refusal to make it. The same principle is applicable to the pol¬ 
icy of statutes of limitations; and with regard to all such mat¬ 
ters of public policy, it would seem that no man can bind him¬ 
self by estoppel not to assert a right which the law gives him 
on reasons of public policy.” 

But those eases which allow the right of defense granted by tlie 
statute of limitations to be waived, do so upon the ground that no 
principle of public policy is thereby violated; 

“The statute limiting the time within which actions shall 
he brought is for the benefit and repose of indivddnals and 
not to secure general objects of policy or morals. Its protec¬ 
tion, therefore, may be waived in legal form by those who are 
entitled to it, and such waiver, when acted upon, becomes an 
estoppel to plead the statute.” 

As in the ease of waiver, there is confusion in the law with refer¬ 
ence to the part played by estoppel in determining whether a per¬ 
son can by his qonduct be estopped from relying upon or asserting 
a given statute. There is authority, so far as the statute of limi¬ 
tations is concerned, that an estoppel can come into existence: 

“The conversation referred to occurred before the statute 
had run, and it was a distinct promise to pay in consideration 
that the plaintiff below would not sue. If, therefore, she relied 
upon this promise; if she was thereby lulled into security, and 
thus allowed the six years to go by before she commenced her 
suit, with what grace can the defendant now set up the statute 1 
The promise operated not to revive a dead tort, hut by way of 
estoppel It has all the elements of an estoppel. The plaintiff 
relied and acted upon it; she had been misled to her injury; 
but for the defendant’s promise she would have commenced 
her action before the .six years had expired. "We think the 


103 Ibid. 

104 State Trust Co. v Slieldon, 68 Vt. 259, 35 Atl. 177. 
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learned judge below was right in holding that the six years 
would only commence to run from the date of the 
promise. . . 

And there is authority that an estoppel cannot be relied upon, at 
least, with reference to the provisions of the Negotiable Justrumeuts 
Act which require an acceptance to be in writing: 

"The established rule, although not of universal applica¬ 
tion, is that equity follows the law, or, as stated in Magniac v 
Thomson, 15 How. 281, 14 L.Ed. 696, ‘that, wherever the rights 
or the situation of parties are clearly defined and established 
by law, equity lias no power to change or unsettle those rights 
or that situation, but in all such instances the maxim eqnitns 
spquiUtr legem is strictly applicable.’ . . . Courts' of equity can 
no more disregard statutory and constitutional requirements 
and provisions than can courts of law. They are lioimd by 
positive provisions of a statute equally with courts of law, and, 
where the transaction or the contract is declared void because 
not in compliance with express statutory or constitutional pro¬ 
vision, a court of equity cannot interpose to give validity to 
such transaction or contract, or any part thereof. 

"The Negotiable Instruments Act entailed no hardship on 
the plaintiffs, for they might have asked for a certified check, 
or might have obtained a lawful acceptance, and to permit them 
to recover on the theory proposed would loose again upon the 
business world the evils which the statute was designed to 
repress." 

It would, therefore, seem that the decisive factor in determining 
whether one might by his conduct be estopped from relying upon a 
statute, will be found in the nature of the statute. Here, as with 
waiver, if the statute makes a provision for the protection or bene¬ 
fit of individuals, they may be estopped from asserting the benefit 
or protection afforded to them by the law, unless the statute is also 
enacted to secure general objects of policy or morals. 

103 Armstrong v Levan, 109 Pa. 177, 1 Atl. 204. Also see Gillingham v 
Brown, 17S Mass. 417, 60 N.E 122, 55 L.RA. 320, involving waiver of a 
statute after the period of limitations has run, on a contract claim. For 
further cases, see 1 Willlston, Contracts (1924) §§ 160 and 163. 

lOBEambo v First State Bank, 88 Kan. 257, 128 Pac. 182. Even an estop¬ 
pel may come into existence preventing a party from relying upon the 
unconstitulionality of a statute as a defense, especially where money has 
been obtained under such statute. Ferguson v Landram (Ky.) 5 Bush 230, 
96 Am.Dec. 350. Also see Greene County v Lydy, 263 Mo. 77, 172 S.W. 376, 
involving an estoppel to deny the validity of a statute by a public official 
who has accepted compensation under it. 
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It may be possible that the doctrine of estoppel could apply 
ill criminal prosecutions; at least, it has been said that it is fre¬ 
quently invoked therein, and that where applicable, it does not 
differ in principle from the same rule in civil aetions4*” Tet the" 
cases where the doctrine should be appbed must be relatively few. 

§ 273. Justification for Non-Compliance with Statutory Pro¬ 
visions.—^Frequently, especially with reference to the provisions of 
penal statute.s, certain rea,son.s will be urged in jmstifieation of a 
failure to follow the mandate.s of the law. Sometimes the reason 
will be accepted as sufficient and sometimes it will not. It is prob¬ 
ably impossible to lay down any general principle which can be 
applied in every instance, a.s each case seems to stand upon its own 
merits and the court’s attitude concerning the apparent intent of 
the legislature A few illustrations will, however, indicate what 
may be sufficient to justify the violation of the requirements of 
the law. 

Necessity has been often m’ged as a groimd of justification,^®® 
and in numerous instances it should undoubtedly be accepted as 
excluding one from the operation of a penal statute largely because 
of humane and equitable considerations. The proper attitude seems 
to be that taken by the court in State v liVray,^®® in which the de¬ 
fendants were indicted for retailing spirituous liquors "without a 
license, and the defense was raised that the liquor was to be used 
by the purchaser for a sick lady: 

“The letter of the law has been broken, but has the spirit 
of the law been violated? The question here presented has 
been much discussed, but it has not received the same judicial 
determination in all the Stiites in which it has arisen. In this 
conflict of authority we shall remember that the reason of the 
law is the life of the law, and when one stops the other should 
also. 


107 People V Main, 75 Calif. Ap. 471, 242 Pac. 1078. But note Sigmon v 
Common., 207 Ky. 78S, 270 S.W. 40, 42: "A recovery of the money expended 
in good faith and "without fraud for a legal purpose but in an illegal manner, 
was denied under the doctrine of equitable estoppel which, while sometimes 
a"vailable as a defense ... in a civil action, is never a defense in a criminal 
prosecution for the violation of the statute." 

108 See The Gertrude, 3 Story, 68 Fed. Gas. No 5,370, and the cases there 
collected. 

109 State v "Wray, 72 N.C. 253. Contra: State v Mellor, 140 Md. 364, 117 
Atl. 875. 
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Wluat was the evil sougflit to he rcmccliecl by our slatiite'’ 
Evidently the abusive use of spirituous liquors, keeping in view 
at the same time the revenues of the state. ... A physician 
prescribes the hraudj'' as a medicine for a sick lady, and directs 
her liii.sband to get it from the defendants, who are druggists. 
It may be that a pui’e article of brandy, such as the pliysician 
was willing to administer as a medicine, was not to be obtained 
elsew'here than at the defendants’ drug store. The doctor him¬ 
self goes to the defendants and directs them to let the witness 
have the hrandy a.s a medicine for his wife. And the further 
fact i.s found, which perhaps might have been assumed without 
the finding, that French brandy is an essential medicine, fre¬ 
quently prescribed by physicians and often used; and the fur¬ 
ther and very important fact is estahli.shed, that in this case it 
was bought in good faith as a medicine, and was used as 
.such. . . . 

Ill favor of defendants, criminal statutes are both con¬ 
tracted and expanded. 1 Bishop, par. 261, Now unless this 
sale conies within the mischief which the statute was iuteiidecl 
to suppress, the defendants are not guilty; for it is a principle 
of the common law that no one shall suffer criminally for an 
act in which liis mind does not concur, The familiar instance 
given by Blackstone illustrates onr ease better than I can do 
by argument. The Bolognian law enacted ‘that whosoever drew 
lilood in the street should be punished with the utmost severity.’ 
A person fell doivu in the street with a fit, and a surgeon 
opened a vein and drew blood in the street. Here was a clear 
violation of the letter of the law, and yet from that clay to this 
it has never been considered a violation of the spirit of the 
law. Perhaps it will give us a clearer view of the case if we 
put the druggist out of the que.stion, and suppose that the 
phy.sieian himself, in the exercise of his professional skill and 
iiidgmeiit, had fuiTii.shed the liquor in good faith as medicine. 
Can it be pretended that he would be any more guilty of a 
violation of our statute than the surgeon was guilty of a vio¬ 
lation of the Bolognian law? We think not. 

But we would not have it understood that physicians and 
druggists are to be protected in an abuse of the privilege. 
They are not only prohibited from selling liquor in the ordinary 
course of business, but also from administering it as a medi¬ 
cine unless it be done in good faith, and after the exercise of 
due caution as to its necessity as a medicine.” 

Yet, in an almost identical case another court has taken the opposite 
view: 

“It i.s admitted that appellant is a druggist and sold one 
quart of whiskey to the person named in the affidavit, hut 
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. . . appellant fiirtlier insists that 'a sale of intoxicating liquor 
made by a druggist in good faith and fur medicinal purpose, 
lYitli reasonable caution, is not a violation of law.’ . . . The 
intention (of the statute) is to prohibit the sale on tliose days 
except in eases of .sickness. And iii order that this intention 
shall not be thwarted by feigned sickness, the prescription is 
required; and that there may be no imposition here the 
physician must he a regular practicing physician; and still fur¬ 
ther to guard against imposition, the physician must lie of the 
county where the liquor is to be sold, so that the druggist.s and 
the authorities may be more likely to have a personal actpiain- 
tance with him. This condition is the barrier erected ahuut the 
.sale by druggists on those days. To hold that the sale may lu' 
made ou those days without the prescription, would be to over¬ 
ride and break down that barrier. Such a holding would be in 
conflict with both the spirit and letter of the stalnte. It would 
carry us beyond the boundaries of interpretation and construc¬ 
tion, into the domain of legislation. The argument, that eases 
of emergency may arise where it may he inconvenient, if not 
impossible, to procure such a prescription in time to prevent 
serious consequences, may have force ivhen addressed to legis¬ 
lators, but it eamiot be eoutrolliiig with the eoiu't.s. whose duty 
it is to declare the law as enacted by the law-making branch 
of the government. ” 

Of course, a technical violation of the law may he justified in order 
lo save the life or to relieve the suffering of another. In fact, 
instances may also exist where a person may disregard with im¬ 
munity the dictates of the law, in order to save his own life, or to 
protect his owu person from harm and injury, particularly -where 
the life or limb of another person is not endangered. For example, 
one may be coerced into committing an act which luider no other 
condition would he commit; but the coercion to excuse must be 
immediate and such as to induce a well-grounded apprehension 
of death or serious bodily injury, if the act is not done; and one 
liaving full opportunity to avoid the act without such danger, can¬ 
not invoke the doctrine.^^^ As is therefore apparent, not all coercion 
will constitute a good defense. Mere economic necessity "will not be 


no Uyan v State, 174 Ind. 468, 92 N E. 340. Also see People v Taylor, 110 
Midi 491, 68 NW. 303: "We think this testimony fails to show any over- 
I'lihng necessity tor opening the saloon and admitting people indiscrimi¬ 
nately . . . theie was a drug store within a few feet, ...” 

in Shannon v US., 76 Fed. (2) 490. Also see People v Sanders, 82 Calif. 
Ap 778, 206 Pac. 251, Turner v State. 117 Tex. Cr. 434, 37 SW. (2) 717. 
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a good defense/^ nor the simple fact that one’s job depended upon 
the obedience of an order which violates the la\v.“3 
threats of future prosecution for a prior larceny constitute a de¬ 
fense to a charge of embezzlementd^* The same is true with a 
future threat of harmd^® And probably most cases refuse to rec¬ 
ognize the right of a prisoner to escape from jail or custody in 
order to avoid ordinary adverse circumstances/^® so that neither 
the insanitary condition of the jail/^^ fear of violence from third 
persons/^® nor unmerited punishment at the hands of the cus¬ 
todian/^® will present a situation which the law may accept as a 
valid excuse for the violation of a statute. 

Cirenmstances may also justify the commission of a forbidden 
act in order to protect one’s property, but, as the court said in 
State V Urban 

“Not every trifling, casual, occasional, or technical destruc¬ 
tion of property which would justify respondent in taking 
matters into his own hands and violating the statutes of this 
state upon the theory that he was justified in so doing by a 
constitutional right of protection of property." 

112 State V More, 174 Wash. 303, 24 Pac. (2) G3S. "Nor, ordinarily, at 
least, will the law of necessity prove sufficient as a legal excuse. For 
example, take the extreme case of a man burglarizing a bakery for the sole 
purpose of procuring bread for his starving babes. Even in such dire cir¬ 
cumstances, so far as the particular offense is concerned, the law itself is 
powerless to accept the excuse.” People v Whipple, 100 Calif. Ap. 261, 279 
Pac. 1009. 

113 Moore v State, 23 Ala. Ap. 432, 127 So. 796. 

instate T Patterson, 117 Ore. 153, 241 Pac. 977. 

115 State V Clay (Iowa) 264 N.W. 77. 

no People v Whipple, 100 Calif. Ap. 261, 279 Pac. 1009, and cases there 
cited. 

Ill State v DaTis, 14 Nev. 439. 

ns Hinkle v Common. (Ky.) 66 S.W. 816. 

no Johnson v State, 122 Ga. 172, 50 S.E 65. Also see State v Cahill, 196 
Iowa 486, 194 N.W. 191, that insufficient food, bugs, vermin, etc,, would not 
justify an attempt to escape from jail. 

120 State v Urban, 60 S.D. 614, 245 N.W. 474, where a complaint charging 
that defendant unlawfully shot a pheasant in defense of property, was held 
not demurrable as showing a legal justification or excuse. One may use 
whatever means are necessary to protect himself or his property against 
unlawful force and violence and ivliere there is a reasonable cause to believe 
such force Is about to be exercised People v Chambers (Calif.) 72 Pac, 
(2) 746, 
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And in People v Biggs,it was held that one who obtained pay¬ 
ment from a thief of the value of property stolen by him l^y threat¬ 
ening him with an accusation and prosecution thereon unless he 
made such pajnnent, was guilty of the crime of extortion, rvithout 
regard to the exercise of good faith in exacting the amount justly 
due. 

Sometimes the obligation to perform a specific ta.sk or duty 
may be so important that the court will regard a disobedience of 
the law as justified. This is true where a soldier obeys an order 
of a superior officer,and where an officer of the law makes an 
arrest.Similarly, an act of God or the public enemy should gen¬ 
erally be aeeeiited by the court as a complete defense.^-^ 

Behind the cases which refuse to accept these acts as a .sufficient 
justification for failing to obey the mandates of the law, we find 
the following philosophy: 

“The probation law is broad and comprehensive in its 
scope. The relief of a defendant, who, by reason of mitigating 
eireumstaiiees, seeks exemption from punishment for the com¬ 
mission of a crime by him, must rest upon the liberal terms of 
that statute and the wise discretion of the trial court 

Or the refusal may be based upon the ground that the com-t would he 
forced to invade the legislative field.^^® Yet, absolute necessity 
should he a defense, especially where no injury is inflicted upon 
the person of another and restitution has been made for any prop¬ 
erty damage.^^^ Our statutory law must rest upon principles of 
justice and humanity, if it is to be a practical system. And it does 
no injury to the tri-parte theory of government to recognize cer¬ 
tain acts as implied exceptions from the prohibitory language of 
the statute. 

121 People V Biggs, 178 Calif. 79, 172 Pac. 152. For further treatment of 
self help in the collection of debts as a defense to criminal prosecution, 
see Note, XXIV Wash. TJniv. Laws, Q. 117 (1938). 

122 Common, v Shortall, 206 Pa. St. 165, 55 All. 952. 

123 Officer arresting a mail earner held not guilty of obstructing the 
malLs, U.S. v Kirby (U.S.), 7 Wall 482, 19 L.Ed. 278. Contra; U.S. v Bar¬ 
ney, Fed. Cas. No. 14,525, and TJ S v Haivey, Fed. Cas. No. 15,320. 

121 Chesapeake & Ohio R. Co. v Common., 119 Ky. 519, 84 S.W. 566 (land¬ 
slide); Campbell v Earl of Dolhousie (Eng.) L.E. 1 H.L. (s c.) 259. 

125 People v Whipple, 100 Calif. Ap 261, 379 Pac 1009. 

121J Ryan V State, 174 Ind. 468, 92 N.E. 340. 

137 That there is no excuse for taking an innocent life, see Arp v State, 
97 Ala, 5, 13 So. 301, 19 L.R.A. 357. 
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§ 274, Excuses for Non-Compliance with Statutory Provisions. 

—Ill order to maintain a practical and humane system o£ statutory 
law, occasions will arise where the meeting of the prohibitory or 
mandatory requirements of the law may be exeu,sed or over- 
looked.i^® Nevertheless, it will be in only extreme cases where com¬ 
pliance with the law may he excused. Many excuses have been 
set np by way of defense without success. 

Many interesting cases will be found in this category. For 
instance, custom cannot be successfully set np as a defense to a 
criiniua] prosecution,^-® nor will common practice throughout the 
state in violation of a penal statute or the existence of a pre¬ 
vailing idea or general understanding that a certain act might be 
performed legally,preclude a prosecution for a violation of the 
law. Similarly, the fact that the officers permitted others In vio¬ 
late the law will not be a valid excuse or defen, 

Occasionally, restitution,^*® condonation,consent, ratifica¬ 
tion,**® settlement,**' and the like, may be urged a,s a defense to a 
criminal prosecution. Usually, as indicated by the eases cited, none 
of the,se will excuse the defendant or free him from criminal lia- 
hility, although some instances may be found wherein the defendant 
has been held free from liability. This has often been the ease where 
the defendant has been entrapped: 

“There can be no doubt but that one against whom a crime 
is contemplated may remain silent and permit matters to go on 
for the purpose of apprehending the criminal, without being 
held to have consented to the taking of Ins property, for the 
consent which will relieve an act of its criminal character must 


i-SAlso see § 273, supra, for discussion ot defenses by way of justifica¬ 
tion. 

no Cam V State, 18 Ala, Ap. 624. 93 So. 263; People v Klein, 305 III. 141. 
137 N.E. 145: State v Coraloga.s. 101 Vt. 300, 143 Atl. 284, 59 A.L.R. 1541. 
rw Garret v State (Ala. Ap.) 17S So. 825, 

131 Broadfoot v State (A|a. Ap ) 1S2 So. 411. 

132 Creasli v State (Fla.) 179 So. 149; Brown v State, 57 Ga. Ap 83,S, 197 
SE. 77. 

13,1 Savitt V U.S„ 59 Fed. (2) 541. 

131 State v Kiewel, 173 Minn. 473, 217 N.W. 598; State v Thomas. 318 Mo. 
605 

13-1 State V Neeley, 90 Mont. 199, 300 Pac. 561. 

131 State V Craiff, 124 Kan. 310, 259 Pac. 802, 54 A.L.H. 1233. 
ist See-cases under note 134, sunra. 
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lie moi'e than a mere passh’e siiliniissinii, ivitliout previnuH 
miderataiidiiig rvitli the criminal”4^® 

JloreoAmr, settlements made in the manner prescribed by other stat¬ 
utes have operated as a bar to penal prosecutions.*®® >Similarly, in 
some jurisdictions, largely upon consideration,s of public policy,**" 
promises of immunity made by tbe state constitute a good defense,*** 
altliougb other jurisdictions refuse to recognize tbe validity of .such 
promises.**® Since promises of immunity are basically pledge.s of 
the public faith, the state should be held to tbe teriins of .such 
promises.**® 

It is also a general proposition that ignorance of tbe law will 
not operate as an excuse for a crime,*** but where an intent to 
commit the crime constitutes an essential element of the offense, it 
may be a good defense.**® On tbe other hand, a mi.stalre of fact 
has been held a valid excuse and a bar to prosecution.**® 

Contributory negligence maj’' in proper eases be a valid excuse 
for exempting a defendant from liability, although so far as crim¬ 
inal prosecutions are concerned the contributory negligence of the 
injured person cannot eomstitute a defense.*** Obviously, to allow 

state V Neeley, 90 Mont. 199, 300 Pac. 561. 

1311 Common, v Hickman, 113 Pa. Super. 70, 172 AH 2S. 

lao Ingram v Prescott, 111 Fla. 320, 149 So. 369; People v Bogolowsld, 
326 III. 253, 157 N.E. ISl; Eden v State. 54 Okla. Cr, 265, 21 Pac. (2) 775. 

i-n Ibid. 

imus V Pleva, G6 Fed. (2) 452; State y Myers, 330 Mo. 84, 49 S.W. (2i 
36. Witness compelled to testify under compulsion, bowever, may be 
granted immunity. People v Scliwaiz, 78 Calif. Ap. 561, 3S4 Pac. 990; Eiaiis 

V State, 157 Miss. 645. 128 So. 737. 

143 State V Ward, 112 W.Va, 552, 165 S.E. 803, 85 A.L.R. 1176. 

I4i Common, v O’Connell, 274 Mass. 315, 174 N.E, 665, Hunter v State, 
15S Venn. 63, 12 S.W (2) 361, 61 A.L R. 1148; State v Woods, 107 Vt. 354,170 
Atl. 1. Consequently, female respondent’s bonest belief in the validity of 
Hie divorce from bis former wife by the man whom respondent married, and 
ot the validity of her marriage, constituted no defense for a prosecution for 
adultery State v Wood, 107 Vt. 354, 179 AH. 1. Nor is the advice of coun¬ 
sel a valid defense. Nall v Common, 208 Ky. 700, 271 S.W. 1059 Yet a 
mistaken belief in, or reliance on the constitutionalitj’ of a statute has been 
held a good defense See Note, 61 AL.R. 1148. 

145 Hargrove v U.S,. 67 Fed. (2) 820. 

HOWess V South Dak. Packing Co. 43 S.D. 467, 180 N.W. 510 (sale of 
diseased bog).' Contra. Hamilton v State (Tex.) 20 S,W. (2) 777. 

147 State V Tbomlinson, 209 Iowa 555, 238 N.W. SO (manslaughter); State 

V Hanahan, 111 S.C. 68, 96 .S.E. 667 (manslaughter); State v Weisengoff, 85 
W.Va. 271, 101 S.E, 450 (murder). 
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this ns a defense nvould operate to free the defendant from lia¬ 
bility for a crime caused, at least in part, by liis misconduct. Yet, 
if Ills negligence in no way contributed to the crime, and if his 
net was not of and in itself criminal, he should he under no lia- 
liility. But so far as actions founded on a violation of a statutory 
duty—not criminal in their nature—are concerned, whether contrih- 
utory negligence is a good defense, is a matter upon which the 
authorities disagree Some hold the defense good;’^^® others that 
it is nnt.^^® Thus, in Narramore v Cleveland, C. C. & St. L. Ey, 
fly 150 -^yiiere the question was whether the statute requiring de¬ 
fendant railway, on penalty of a fine, to block its guard rails and 
frogs, changed the rnle of liability of the defendant, and relieved 
the plaintiff from the effect of the assumption of risk which would 
otherwise he implied against him, we find the following enlighten¬ 
ing discussion: 

"Do a knowledge on the part of the employe that the com¬ 
pany is violating the statute, and his continuauce in the serv¬ 
ice thereafter without complaint, constitute such an assump¬ 
tion of the risk as to prevent recovery? The answer to this 
question is to be found in a consideration of the principles 
upon which the doctrine of the assumption of risk rests. If 
one employs his servant to mend and strengthen a defective 
staircase in a church steeple, and in. the course of the employ¬ 
ment part of the staircase gives way, and the servant is injured 
or killed, it ivonld hardly he claimed that the master was 
wanting in care towards the servant in not having the stair¬ 
case in a safe condition. 'Why not? Because, even if no ex¬ 
press communication is had upon the subject, the servant must 
know, and the master intend, that the dangers necessarily inci¬ 
dent to the employment are to be at the risk of the servant, 
who may he presumed to receive greater compensation for the 
work on account of the risk. The foregoing is an extreme 
case, perhaps, hut it fairly illustrates the principle of assump¬ 
tion of risk in the relation of master and servant. Assumption 
of risk is a term of the contract of employment, express or 

Curtis V St Louis, etc., R Co., 96 Ark, 394, 131 S.W. 947; Victor Coal 
Co. V Muir, 20 Colo. 320, 38 Pac 378, Queen v Dayton Coal, etc., Co,, 9B Term. 
458, 32 S.W, 460, Kilpatrick v Grand Trunk Ry, Co,, 72 Vt. 263, 47 Atl, 827. 
Also see Contritutory Negligence as Defense to Actions Based on Statutes 
(1912) 25 Harv. L Rev, 463, 471. 

Hi)Strafford v Republic Iron, etc,, Co, 238 III. 371, 87 NE. 358; Bluedorn 
V Mo Pac. Ry. Co., 108 Mo. 439, IS S.W. 1103, Greenlee v Southern R, Co., 
122 N.C. 977, 30 S.E. 115. 

isn Narramore v Cleveland, C. C. & St. L, Ry. Go., 96 Fed. 298. 
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implied from the cirenmstanees of the employment liy which 
the servant agrees that dangers of injury obviously incident to 
the discharge of the servant’s duty shall he at the servant’s 
risk. Ill such cases the acquieseence of the servant in the con¬ 
duct of the master does not defeat a right of action on the 
ground that the servant causes or contributes to cause the in¬ 
jury to himself; but the correct statement is that no right of 
action arises in favor of the servant at all, for, under the terms 
of the employment, the master violates no legal duty to the 
servant in failing to protect him from dangers the risk of 
which he agreed expressly or impliedly to assume. The master 
is not, therefore, guilty of actionable negligence toward the 
servant. ... It makes logical that most frequent exception to 
the application of the doctrine by which the employe who noti¬ 
fies his master of a defect in the naaehinery or place of work, 
and remains in the service on a promise of repair, has a right 
of action if injiu-y results from the defect while he is waiting 
for the repair of the defect, and has reasonable ground to 
expect it (oases cited). From the notice and the promise is 
properly implied the agreement by the master that he will 
assume the risk of injury pending the making of the repair. 

“If, then, the doctrine of the assumption of risk rests really 
upon contract, the only remaining question is whether the 
courts will enforce or recognize as against a servant an agree¬ 
ment express or implied on its part to waive the performance 
of a statutory duty of the master imposed for the protection 
of the servant and in the interest of the public, and enforce¬ 
able by criminal prosecution. We do not think they will. To 
do so would be to nullify the object of the statute. The only 
ground for passing such a statute is foiuid in the inequality 
of terms upon which the railway company and its servants 
deal in regard to the dangers of their employment. The mani¬ 
fest legislative purpose was to protect the servant by positive 
law, because he had not previously shown himself capable of 
protecting himself by contract; and it would entirely defeat 
this purpose thus to permit the servant ‘to contract the master 
out’ of the contract. It would certainly he novel for a court 
to recognize as valid an agreement between two persons that 
one should violate a criminal statute; and yet, if the assump¬ 
tion of risk is the term of contract, then the application of it 
in the case at bar is to do thus . . . Assumption of risk is in 
such cases the acquiescence of an ordinarily prudent man in a 
known danger, the risk of which he assumes by contract. Con¬ 
tributory negligence in such cases is that action or inaction 
in disregard of personal safety by one who, treating the known 
danger as a condition, acts with respect to it without due care 
of its consequences. . . . Assumption of risk and contributory 
negligence approximate where the danger is so obvious and 
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imminent that no ordinarily prudent man would assume tlie 
risk of injury therefrom. But where the danger, though pres¬ 
ent and appreciated, is one which many men are in the habit 
of assuming, and which prudent men who must earn a living 
are willing to assume for extra compensation, one who assumes 
the risk cannot be said to be guilty of contributory negligence 
if, having in view the risk of danger assmned, he uses care 
reasonably commensurate rvitli the risk to avoid injnrions con¬ 
sequences, One who does not use such care, and who, by reason 
thereof, suffers injury, is guilty of contributory negligence, 
and cannot recover, because, he and not the master, causes the 
injury, or because they jointly cause it Many authorities hold 
that contributory negligence is a defense to an action founded 
on a violation of statutory duty, and this undouhtedly is the 
proper wew”d^^ 

The court, however, in Sehlemmer v Buffalo, B. & P. Ey. Oo.,^®^ 
points out the danger that lurks in the practice of allowing contrib¬ 
utory negligenee as a defense and denying the same efficacy to 
assumed risk; 

"Whether an actual assumption hy contract was supposed 
on grounds of economic theory, or the assumption was im¬ 
puted because of a conception of justice and convenience, does 
not matter for the present purpose. Both reasons are sug¬ 
gested in the well-knomi case of Parwell v Boston & Worcester 
R. R. Co., 4 Mete, 49, Assumption of risk in this broad sense 
obviously shades into negligence as commonly imderstood, Neg¬ 
ligenee consists in conduct which common experience or the 
special knowledge of the actor shows to be so likely to produce 
the result complained of, under the circumstances known to 
the actor, that he is held answerable for that result, although 
it was not certain, intended, or foreseen. He is held to assume 
the risk upon the same ground (citation), Apart from the 
notion of contract, rather shadowy as applied to this broad 
form of the latter conception, the practical difference of the 
two ideas is in the degree of their proximity to the particular 
harm. The preliminary conduct of getting into the dangerous 
emplojnnent of relation is said to he accompanied hy assump¬ 
tion of the ri.sk, The act more immediately leading to a specific 
accident is called negligence. But the difference between the 
two is one of degree rather than of kind; and when a statute 
exonerates a servant from the former, if at the same time it 
leaves the defense of contributory negligence still open to the 

151 Ibid. 

152 Sehlemmer v Buffalo, R. & P. Ry Co., 205 U.S, 1, 27 S.Ct. 407, 51 L.Ed. 
G81. Also note St. Louis, etc., R. Co. v Taylor, 20 U.S. 2S1, 2S S.Ct, 516 52 
L.Ed loei. 
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master, a matter upon which we expres.s iin opinion, then, 
nnle.SR great care be taken, the ,servant’s' right.s will l)e sacrh 
ficed by .simply charging him with the a.ssnmptinii of the risk 
nnder another name ” 

Nevertheless, where the statute impose.s upon the defendant a spe¬ 
cific duty: 

"The violation of the .statute by tlie defendant rendered 
its negligence a qne.stiou of fact for the consideration of the 
,iury. It was said in Bourne v 'Whitman. 209 Ma.ss, 135, 93 
N.E. 404, 35 L.R.A. (N.S) 701, ‘It is universally recognized 
that the violation of a criminal statute is evidence of negli¬ 
gence on the part of the violator as to all consequenee.s that 
the statute was intended to prevent.’ The subject i.s there 
discussed at length and the rea.sonablene.ss of this rule clearly 
established. The statute does not go to the extent of conclu¬ 
sively establishing negligence as a part of the penalty for its 
violation. .. . The statute does not deprive a defendant, charged 
in a civil action with liability arising from its violation, of the 
ordinary defenses except contractual assumption of risk , . 
The violation of the statute, if it has a causal eomiectioii with 
the in.iuries sustained by the plaintiff, is evidence of negli¬ 
gence’’.^®^ 

§ 275. Mens Rea and Specific Intent as a Defense.— A.s one may 
gather from the foregoing two sections, the intent of tlie person 
accused of violating the mandates of a statute formulates a basis 
for the assertion that a good intent or the lack of an intent should 
excuse the accused from the penalties prescribed by the law. 
"Whether such a defense should be accepted depends upmi miiiier- 
Gus considerations. 

In the first place, the legislatnre has the power to define a 
criminal offense so that the existence of an intent to commit the 
offense is not iiecessary.^®^ Consequently, under a statute denounc¬ 
ing as crimes acts mala in se, a criminal intent is an essential ele¬ 
ment of the offense, but where the statute denounces as crimes 
acts mala prolahita, they are in the nature of police regulations, 
or are intended to protect the public or to promote the general wel- 


loa Berdos v Tremont & Suffolk Mills, 209 Mass. 489, 95 N.E. S78. 

1.11 Smith V State, 223 Ala. 346, 136 So 266; State v Dobry, 217 Iowa 858, 
250 NW- 702, Cominon. v Ober, 286 Mass, 25, 189 N,E. 601. 



556 


The Construction op Statutes 


§275 


fare, a criminal intent is not a necessary element, unless so declared 
by the legislature in apt words.^^' 

AVhere an intent to commit the prohibited aet is an element of 
the crime, various matters going to show the absence of such an 
intent have been considered complete defenses, if proven. Among 
such defenses are insanity,^®®, irresistible impulse,coercion,^'® 
involuntary intoxication,^®® and the like, some of which have been 
discu.s.sed in preceding seetionsd*® And obviously, it is not pos.siblc 
Avithiu the scope of this treatise to discuss these matters in detail. 
Nevertheless, it is important to keep in mind that they may be 
implied exceptions from the prohibitory provisions of a penal stat¬ 
ute. In fact, some of these defenses, as we have already indicated 
in dismissing excuses and acts justifying the disobedience of the 
mandates of the law, and as will also appear more fully later on in 
this section, are, and properly should be, valid defenses, even where 
a mens rea, an evil intention, or a knowledge of the wrongfnlness 
of the aet, is not regarded as an essential ingredent of the offense. 

The folloAving language taken from Regina v Tolsou,^®^ an 
English case, will give some idea of the basis for the rule which 
has no concern for the accused’s state of mind when statutes in the 
nature of police regulations are involved; 

“It is, however, a principle of English criminal law, that 
ordinarily speaking a crime is not committed if the mind of the 
person doing an aet in question he innocent. 'It is a principle 

155 State v Lindberg, 125 Wash. 51, 215 Pac. 41. “Tbe court fell into the 
error of not distinguishing between the elements of an offense, where the 
statute simply denounces as criminal only its Avilful doing. In the first 
class of cases, especially in those offenses mala prohibita, the law imputes 
the intent—in the second class of cases, a specific Avrongful Intent, that is, 
actual knowledge of the existence of the obligation and a Avrongful intent to 
evade it, is of the essence.” Hargrove v U S. 67 Fed. (2) 820. 

I5QPeople v Whitman, 266 N.Y.S. S44.149 Misc. 159. 

155 Smith V U S., 69 Ap. D.C. 144, 36 Fed. (2) 548, 70 A.L.R. 654. 

158 See § 273, note 111, supra, 

issAszman v State, 123 Ind. 347, 24 N.E 123. 

155 See supra, §§ 273-274. 

151 Regina v Tolson (Eng.) 23 QB D. 168. Also see Sherras v De Rutzen 
(Eng.) 1 QB 913; "There are many cases on the subject, and it is not 
very easy to reconcile them. There is a presumption that mens rea, an evil 
intention, or a knowledge of the wrongfulness of the act, Is an essential in¬ 
gredient in every offense; but that presumption is liable to be displaced by 
the AV'ords of the statute creating the offense, or by the subject-matter with 
which it deals, and both must be considered.” 
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of natural justice and of onr law,’ says Lord Kenyon, C. L, ‘that 
octus non facit reum, nisi mens sit rea. The intent and act 
must both eonem’ to constitute the crime.’ Fowler t Padget, 
7 T.R. 509, 514 The guilty intent is not necessarily that of 
intending the very act or thing done and prohibited by common 
or statute law, but it must at least be the intention to do some¬ 
thing wrong. That intention may belong to one or other of 
two classes. It may be to do a thing wrong in itself and apart 
from positive law, or it may be to do a thing merely prohibited 
by statute or by common law, or both elements of intention may 
co-exist with respect to the same deed. There are many things 
prohibited by no statute—fomieation or sednetion for instance 
—which nevertheless no one would hesitate to call wrong; and 
the intention to do an act wrong in this sense at the least must 
as a general rule exist before the aet done can he considered 
a crime. Knowingly and intentionally to break a statute must, 
I think, from the judicial point of view, always be morally 
wrong in the absence of special circumstances applicable to the 
particular instance and excusing the breach of the law, as for 
instance, if a municipal regulation be broken to save life or to 
put out a fire. But to make it morally right some such special 
matter of excuse must exist, inasmuch as the administration 
of justice and, indeed, the foimdation of civil society rest upon 
the principle that obedience to the law, whether it be a law 
approved of or disapproved of by the individual, is the first 
duty of a citizen. 

Although prima facie and as a general rule there must be 
a mind at fault before there can be a crime, it is not an in¬ 
flexible rule, and a statute may relate to .such subject-matter 
and may be so framed as to make an act criminal whether 
1,here ha.s been any intention to break the law or otherwise 
to do wrong or not. There is a large body of municipal law 
in the present day, which is so conceived. By-laws are con¬ 
stantly made regulating the width of thoroughfares, the height 
of buildings, the thickness of walls, and a variety of other 
matters necessary for the general welfare, health, or conven¬ 
ience, and such by-laws are enforced by the sanction of penal¬ 
ties, and the breach of them constitutes an offense and is a 
criminal matter, In such cases it would, generally speaking, 
be no answer to proceedings for infringement of tlie by-law 
that the person committing it had bona fide made an accidental 
miscalculation or an erroneous measurement. The acts are 
properly construed as imposing the penalty when the act is 
done, no matter how innocently, and in such a case the sub¬ 
stance of the enactment is that a man shall take care that the 
statutory direction is obeyed, and that if he fails to do so he 
does it at his peril. 
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Wlietliei an enactment is to be eomstrued in this sense or 
with the qualification ordinarily imported into the eonatruc- 
tion of criminal statutes, that there must lie a guilty muid, 
must, I think, depend upon the subject-matter of the enactment 
aud the Yarious cireumstanees that may make the one con¬ 
struction or the other reasonable or unreasonable. 

“Now in the present instance one consequence of holding 
that the offense is complete if the husband or wife is de facto 
alive at the time of the second marriage, although the defendant 
had at the time of the second marriage every reason to believe 
the contrary, would be that though the evidence of death should 
he sufficient to induce the Court of Probate to grant probate 
of the will or administration of the goods of the man supposed 
to be dead, or to prevail with the jury upon an action by the 
heirs to recover possession of his real property, the wife of the 
person supposed to be dead who had married six years and 
eleven months after the last time she had known him to lie 
alive would be guilty of felony in ease he should turn up twenty 
years afterwards. It would he scarcely less unreasonable to 
enact that tho.se who had in the meantime distribute cl his per¬ 
sonal estate should he guilty of larceny. It seems to me to be 
a case to which it would not be improper to apply the language 
of Lord Kenyon wlieii dealing with a .statute which literally 
interpreted led to what he considered an equally preposterous 
result: “I would adopt any construction of the .statute that 
the words would bear in order to avoid such inonstrous conse¬ 
quences.” 

“Again, the nature and extent of the penalty attached to 
the offense may rea.sonahly be considered There is nothing 
that need .shock any iniiid in the payment of a small pecuniary 
penalty by a person who has unwittingly clone something detri¬ 
mental to the jmblic interest. To subject him, when what he 
lias done has been nothing but ivhat any well-disposed man 
would have been very likely to do under the circinnstauees, to 
the forfeiture of all his goods and chattels .... to imprisonment 
.... or even to penal servitude, is a very different matter; and 
.such a fate seem.s properly reserved for tho.se who have trans- 
gre.ssed morally, as well a.s naiutentionally clone something pro¬ 
hibited by law- 

“The ease of Reg. v Prince, therefore, is a clireot aud cogent 
authority for saying that the intention of the legislature cannot 
be decided upon simple proliihitory words, without reference 
to other considerations,” 

If a person's intent will not excuse him from the penalties pro¬ 
vided by tile law for its violation, the tests suggested in the above 
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ciuotatioii .seem hig'lily practical. Yet, unle.ss tlie prohibited act is 
one eoiiimonly regarded liy men as wrong, the absence of an intent 
to violate .slionld a.s a matter of technical justice completely absolve 
a person of guilt. Similarly, even where the accnsed knows that the 
law prohibit.^ the performance of a pre.scribed act, yet, if he doe.s all 
within his power to meet the requirements of the law, he should be 
excused from the penalties pre.seribed: 

"As the statute is purely penal m character, it ought not 
to be comstrued a.s fixing an alxsolute liability. A failure to 
stop may sometimes occur, notAvithstandiiig the utmost efforts 
of the eiigiiieer. In such event this onii.ssion cannot he regarded 
as unlawful. The law never designs the infliction of punish¬ 
ment where there is no wrong. The iieee.ssity of intent or pur- 
po.se i,s always to lie implied in such statutes. An actual and 
conscious iufractiou of duty is contemplated. ... No douht 
many statutes impose a penalty regardless of the intention of 
those who violate them, hut the.se ordinarily relate to matters 
which may be known definitely in advance. In such cases com¬ 
mission of the offence is due to neglect or inadvertence. But 
even then it can hardly be .supposed the offender should be 
held if tlie act wore committed when in a state of somnambulism 
or insanity. As it Ls to be assumed in the exercise of proper 
care that the engineer ha.s control of his train at all times, 
proof .of the mere failure to stop makes out a prime facie case, 
But this ivas open to explanation, and if, from that given, it 
wa,s made to appear that he made proper preparation, and in¬ 
tended to stop, and put forth every reasonable effort to do so, 
he .should lie exonerated.” 


§ 276. Wrongful Conduct, Prior Equities, and Laches as Im¬ 
plied Exceptions from Mandatory Provisions.—It is a basic principle 
of our law that no one shall he permitted to profit by his own fraud, 
or to take advantage o I his own wrong, or to found any clainr upon 
his own iniquity, or to acquire property by his own crime. These 
maxims are dictated by public policy, have their foundation in uni¬ 
versal law administered in all eiviliaed countries, and have nowhere 
been superseded by statute.^®* Consequently, even though a statute 
may prescribe that certain results shall flow from specified acts, 
the mandatory language will not, or at least should not, destroy the 
operation of these maxim.s. They may lie regarded as implied ex- 

10^ state T Clncago, etc , Ry, Co., 122 Iowa 22, 96 N.W. 904, 

183 Riggs V Palmer, 115 N.Y. 506, 22 N.E. 188, 5 L.R.A. 340. 
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ceptioRS, and therefore in accord -with the intention of the legis¬ 
lature. 

Through the application of this rule or principle of construetion, 
a murderer should not he allowed to inherit the property of his vic- 
tim.^“^ Nevertheless, some authorities refuse to adhere to this 
view,^“^ apparentlj^ upon the ground that the right to determine 
what is the best policy for the people is in the legislature, and that 
the courts cannot assume that they have a superior wisdoui to that 
of the lawmakers, and thereby proceed to inject into a statute a 
clause which, in their opinion, would be more in consonance with 
good morals or accomplish better justice than the rule declared by 
the legislature.^^'® Similarly, some cases consider the fraudulent 
eoneealment of the existence of a cause of action as a bar to the 
right to set up the statute of limitations as a defense,^'®'' w hil e others 
refuse to adopt this view and allow the party guilty of fraud to set 
up the statute as a defense.^*®® Fi-aud may also avoid the effect of 
a foreclosure,^*®'® or of a materialman’s liend'®'® 

Moreover, upon considerations of justice, a prior equity,or 
a right taking precedence over that of another on aceoimt of the 
latter’s laches,may be sufficient reasons for excepting certain 
transactions from the scope of a statute’s mandates. 

Certainly, the mandatory provisions of the law, as revealed by 
the few examples above given, should not he given a mandatory 
meaning, if avoidable by means of the principle of implied excep¬ 
tions, where the mandatory meaning promotes the designs of the 

iBiGarwols v Bankers Trust Co., 251 Mich. 420, 232 N.W. 239; Riggs v 
Palmer, 115 N.Y. 506, 22 N.E. 1S8. 

185 Wall V Plansclrmidt, 365 111. 180, 106 N. E. 785; McAllister v Pair, 72 
Kan. B33, 84 Pac. 112, 

180 McAllister v Fair, 72 Kan. 533, 84 Pac. 112. 

ro7 Rosenthal v Walker, 111 U.S. 185, 4 S.Ct. 382, 28 L.Ed. 395; Homer v 
Rish, 1 Pick (Mass.) 435; Reynolds v Hennessy, 17 R.l. 169, 20 Atl, 307, 23 
Atl. 639; also see Encking v Simmons, 28 Wis. 272. For further cases, see 
17 R.C.L. § 34. 

1C3 Atchison, etc., R. Co. v Atchison Grain Co., 68 Kan. 585, 75 Pac. 1051 
Also see 17 R.C.L. § 34, Statutes of Limitations. 

189 Encking v Simmons, 28 Wis. 272. 

uoHawkeye Lumber Co. t Day, 203 Iowa 172, 210 N.W. 430. 

in Wilhelm v WUken, 149 N.Y. 447, 44 N.E, 82. 32 L.H.A. 370. 

uaSee Richardson v Jones (Md.) 3 Gill &. J. Co. 163, 22 Ain Dec 293. 
Also see Equity, §§ 142-157, 10 R.C.L. 
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§ 288 Jurisdiction, Venue and Parties. 

§ 289. Pleading. 

§ 290. Evidence. 

§ 291. Witnesses. 

§ 292. Trial. 

§ 293. Judgments. 

§ 294, Appeals and Writs of Error. 

§ 295, Amendatory Acts, Generally. 

§ 296. Repealing Acts, Generally. 

§ 277. lu General.^— Retroactive legislation is looked upon with 
clisfavoTj as a general rule,^ and jiroperly so hecanse of its tendency 
to be unjust and oppressive.^ This disfavor is so great that some of 

1 For definitions, see supra, § 77 And see Smead, E. E., The Rule 
Against Retroactive Legislation, 20 Minn. Law Rev 775, for a historical and 
analytical treatment of retroactive laws. Also note Statutes, 25 R.CL. 
§§ 35-42, and 59 C.J, §§ 690-734 "Retroactive” and "retrospective" held 
synonymous. Wilson v New Mexico L. Co. (N.M.) 81 Pac. (2) 61. 

4 White V IJ.S , 191 U.S. 545, 24 S Gt. 171, 48 L.Ed. 295; Cook v Massey, 
38 Idaho 264, 220 Pac. 1088, 35 A.L.R. 200; Cleary v Hoobler, 207 III. 97, 69 
NE. 976; Hemsley v McKim, 119 Md. 431, 87 Atl. 506, Nash v Robinson, 226 
Mich. 146,197 N.W. 522; Sullivan v Butte, 65 Mont. 495, 211 Pac. 301; Strugis 
V Hull, 48 Vt. 599, Atkinson v Piper, ISl Wis. 519, 195 N.W. 544; Horner v 
Pierce County, 111 Wash. 386, 191 Pac. 396, 14 A L.R, 707. 

3Rich V U.S. (U.S.) 33 Ct. Cl. 191, Bank v Coluuitt County. 169 Ga. 
534,150 S E. S41; City of Fort Worth v Morrow (Tex. Civ. Ap.) 284 S W 275 
Also see Walpoe v Elliott, IS Ind. 258. Corporation Comm, v Soutliein R. 
Co., 1S5 N.C, 435, 117 S.E. 563. 
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OUT state eolistitutions contain provisions whieli expressly proliilnt 
the enactment of retrospective legislation^ Nevertheless, even in 
the ahsence of constitutional provisions of this character, statutes, 
ivitli hut few exeeptions, should, if possible, be construed so that 
they will have only prospective operation.® Indeed, there is a pre¬ 
sumption that the legislature intended its enactments to have this 
effect ”—to be effective only hi fiihiroJ This is true because of 
the basic presumption that the legislature does not intend to enact 
legislation which operates oppressively and unreasonably, and retro¬ 
spective laws will generally have such operation Consequently, 
in the absence of any indioation in the statute that the legislature 
intended for it to operate retroactively, it must not be given retrn- 
spectivm effect.® If perchance any reasonable doubt exists, it should 


i But the federal constitution and numerous state constitutions do 
not directly prohibit the enactment of retroactive laws, but, on account of 
other provisions, make such laws invalid if they destroy vested rights, or 
impair contracts And ex post facto laws are universally condemned, even 
by the federal constiliiiion. See Fletcher v Peck (U.S.) 6 Branch. 87. 

5 Cox V Hart, 260 U.S. 427, 67 L.Ed. 332, 43 S.Ct. 154, Mutual Relief 
Ass'u V Parker, 171 Ark. 952, 287 S.W. 199; O’Dea v Cook, 176 Calif. 659, 
169 Pac 366; Cook v Massey, 38 Idaho 261, 220 Pac. 1088, 35 A.L.R. 200; 
Beutel V Foreman, 2S8 III. 106, 123 NE. 270, Thomas v Dlsbrow, 208 Iowa 
873, 224 NW- 36: Rice County School Dist. v Lyons Bd. of Educ., 110 Kar. 
613, 204 Pac. 758, Bowman v Geyer, 127 Me. 351, 143 Atl. 272; Smith v 
Freedman, 268 Mass, 38, 167 N.E. 335, Jamison v Zausch, 227 Mo. 406, 126 
S.W. 1023; State v Lyons, 183 Wis. 107, 197 N.W. 578. 

« Brewster V Gage, 280 U S. 327, 50 S.Ct. 115, 74 L.Ed 457; State ex rel 
Atty. Gen. v Anderson-Tully Co., 186 Ark. 170, 53 S.W. (21 17; Vanderbilt v 
AtlanHc, etc,, R. Co„ 188 N.C. 568, 125 S.E 387, 52 A L.R. 287; Standard 
Chemicals, etc., Corp. v Waugh, 231 N.Y. 51, 131 N.E 566, 14 A L.R. 1054; 
State V Wright, 251 Mo. 325, 158 S.W. 823; Common, v Welfor, 114 Va. 372, 
76 S.E 917. Also see note in 12 A L.R. 50. 

' Ca-sner v Meriwether (Okla.) 4 Pac. (2) 19. In fact, legislation coil 
s'sta of formulating rules for the future, not the past. Oklahoma City v 
Dolese, 48 Fed. (2) 734. 

8 U.S. T American Sugar Refining Co., 202 U.S. 563, 26 S.Ct. 717, .50 
LBd 1149; Ducey v Patterson, 37 Colo. 216, 86 Pac. 109; State v Dirck, 211 
Mo. 568, 111 S.W 1; Ashley v Brown, 189 N.C. 369, 151 S.E. 725. The defeat 
of an amendment to Insert "alter the year 1917" to a proposed law, did not 
disclose that the legislature intended that the law should take effect retro¬ 
actively. Pierce v Pierce, 107 Wash. 125,181 Pac. 24, 
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bo resolved in favor of prospective operation.” In other words, be¬ 
fore a law will be construed as retrospective, its language must 
imperatively and clearly require such a construction.^” 

Moreover, in this connection, as a general rule, a statute ex¬ 
pressed in general terms and in the present tense will be given 
prospective effect,and considered applicable to conditions coming 
into existence subsequent to its enaetnient,^^ even though they were 
]iot actually known at the time of the enactment.^” 

But where an intention properly appears that the statute was 
intended to operate retroactively, such operation must be confined as 
closely as possible.^^ Still, if the legislative intent clearly requires 


8 Conklin v US., 21 Fed. (2) 141; rev 27 Fed. 45; Ducey v Patterson, 
37 Colo. 216, 86 Pac, 109; Marsh v Chesnut, 14 III. 223; McManus y Park, 
287 Mo. 109, 229 S,W. 211; Sullivan v Butte, 65 Mont. 495, 211 Pac. 301; 
Heiskell v Lowe, 126 Tenn. 475, 153 S.W- 284; State v Cary, 186 Wis. 613, 
203 N.W. 397. 

to Brewster v Gage, 280 U.S. 327, 50 S.Ct. 115, 74 LEd, 457; Oleson v 
Borthwlok, 33 Hawaii 766; Home Indemnity Co. v Missouri, 78 Fed. (2) 391, 

11 State T Miami (Fla.) 134 So. 608. 

12Faulkner v City of Keene (N.H.) 155 Atl. 195; Franklin v Shoemaker 
(Va.) 159 S.E. 100. 

13 Common v Welosky (Mass.) 177 N.B. 656. Nevertheless, unless the 
statute shows that it contemplated future development, the court can only 
asorihe to the legislature an intention to meet conditions existing when the 
act was passed. Crerar Clinch Coal Co. v Chicago, 341 III. 471, 173 N.E 484. 
The u.se of general terms seems sufficient to make the statute applicable to 
future cases and conditions. Appeal of Cummings, 127 Me. 418. 144 Atl, 397. 
Also see Baker v Magnolia Petro Co., 125 Okla. 94, 254 Pac. 26. Similarly, 
things not in existence at the time the law is enacted will come within its 
terms, where the laiv deals with a genus of things Pelish Bros, v Cooper 
(Wyo.) 38 Pac. (2) 607, So, merely because a statute draws upon facts ante¬ 
cedent to its enactment for its operation, does not make it retroactive 
Earle y Froedtert Grain Co. (Wash.) 85 Pac. (2) 264. 

irGumper v Waterbury Traction Co., 68 Conn. 424, 36 Atl. 806; Thames 
Mfg. Co. V Lathrop, 7 Conn. 550; Styles v Byrne (Mont.) 296 Pac, 577. And 
see Appeal of Van Dyke (Wis.) 295 N.’W. 700, that retroactive effect of a 
law cannot be extended beyond the time when the constitutional amend¬ 
ment authorizing the enactment of the law became effective. 
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it, complete retroactive effect must be given,and it does not matter 
liow tlie statute or its legality is affectedd" Tbis principle is equally 
applicable wbere tbe retroactive effect is required througb implica- 
tiond'^ But, as we stall hereafter seed® a retrospective law is not 
necessarily void,^** so that, as a result, it is apparent that retrospec¬ 
tive operation may affect more than the legality of the statute. 

IS SmalhvoQd v Gallardo, 275 U.S. 56, 72 L.Ed. 152, 4S S.Ct 23; Goshen 

V Stonington, 4 Conn. 209, 10 Am Dec. 121; Fllipkowslcl v Springfield Fire &. 
Marine Ins. Co., 20G Wis. 39, 238 NW. 828, 7S A.L.R 613. The word.s 
"theretofore”, U.S. Savings, etc., Co. v Miller (Term.), 47 SW'. 17, and 
"heretofore", Dalhy v Wolf, 14 Iowa 228, People v Crennan, 141 N.Y. 239, 
36 N.E 187, will give a statute retroactive effect. The words or expression.s 
"thereafter", Glassford v Harshaw, 4 N.J.L. 118, "hereafter", Northwestern 
Mut, Lite Ins. Co. v Seaman, 80 Fed. 357, Thomas v Mayo, 56 Me. 40; Foster 

V Berkey, 8 Minn. 351; Ihniseii v Monongahela Navig Co, 32 Pa. 153; Peters 
v Auditor (Va.) 33 Grat. 368, Realty Co v Appolotnia, 5 Wash. 437, 32 Pac. 
219, "from or after the passing of this act". Common, v Danville Bessemer 
Co., 12 Pa. Dlst. 503, “actions now pending”, Berry v Clary, 77 Me. 482, 
1 Atl. 360, will operate prospectively. Also see Gwin v Brown, 21 Ap D.C. 
295; Price v Hopkins, 13 Mich. 318, Heiskell v Lowe, 126 Tenn. 475, 153 
S.W. 284; Mlnter v Bradstreet Co., 174 Mo. 444, 73 S W. 668. 

10 Gilman v Tucker, 128 N.Y. 190, 28 N.E. 1040; Hamilton County v 
Eosche, 50 Ohio St. 103, 33 NE. 408, Lamb v Powder, etc., Co, 132 Fed. 434, 
67 LR.A. 558; Denny v Bean, 51 Ore. 180, 93 Pac. 693, 

17 Goshen v Stonington, 4 Conn. 209, 10 Am.Dec. 121; Grinder v Nelson 
(Md.) 9 Gill. 299, and cases under note 15, supra. But see Grimes v Norris, 
6 Calif. 621; Oyon’s Succession (La.) 6 Rob. 604. 

IB See §§ 282 and 283, infra, for some instances. 

ID "A retrospective law may be just and reasonable; and the right of the 
legislature to enact one of this description, I am not specialist enough to 
question. I believe no person will deny, that the exercise of legislative 
authority, merely, and without further consequences, to confirm marriages, 
not duly celebrated, is valid, although clearly retrospective, and manifestly 
operating on tbe rights of individuals ” Goshen v Stonington, 4 Conn. 209, 10 
Am.Dec. 121. Also see § 255, infra. But note Kimball v Rosendale, 42 Wis. 
407, "that a power somewhat arbitrary in its nature, however beneficent its 
exercise may sometimes be, closely borders—If not intrudes—on the judi¬ 
cial function.” See also Jacquins v Common. (Mass.) 9 Cush. 279; "There 
is a large class of cases, where acts of legislation are passed to correct 
errors, and declare valid and give force and effect to the acts and proceed¬ 
ings of corporations and other bodies, and also to officers, in cases of 
irregularity in such proceedings . . . These laws are most beneficent in 
them purpose and design, as statutes of peace, to confirm rights, to give 
effect to titles, and to remove doubts. The force and effect of such statutes 
may depend on many circumstances, and cases arising on them must be 
determined according to their particular merits ...” 
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And iis ive shall also see hereafter, in the suceeecliug section, in 
most instances, whether a statute possesses undesirable retroactive 
effect will depend upon ivhether it impairs or destroys vested rights, 
Where vested rights are not adversely affected, as is indicated by 
purely curative or remedial acts, or acts pertaining solely to pro¬ 
cedure, there is usually no great objection to retroactive effect. 
Such cases may be regarded as exceptions to the general rule that 
statutes should not he given retroactive operation. 

If a general rule is desired, perhaps no annoiineeinent is more 
appropriate than that made by the court in People v Billiard (298 
N.Y.S. 296, 302, 252 Ap. Biv. 125); 

“It is chiefly where the enactment would prejudically 
affect vested rights, or the legal character of past transactions, 
that the rule in cpicstion applies. Evei’y statute, it has been 
•said, which takes away or impairs vested rights acquired under 
existing laws, or creates a new obligation, or imposes a new 
duty, or attaches a new disability in respect of transactions or 
considerations already past, must be presumed, out of respect 
to the Legislature, to be intended not to have a retrospective 
operation. ’ ’ 

§ 278, Statutes Relating to Vested Rights.—The rule that stat¬ 
utes should not he given a construction which will give them retro¬ 
active effect, is, as already indicated, especially applicable to statutes 
where such a construction will either destroy or impair vested 
rights.^" Consequently, such statutes, should be construed, if pos- 

20 U S. v MoPnae, 51 Colo. 425, 118 Pac. 996; In re Seven Banela of 
Wine, 79 Fla, 1, S3 So. 627; Seventy-Eightn Street, etc., Co. v Rosenbaum, 
1S2 N.Y.S, 505, 111 Misc, 577; State v Haynie, 169 N.C. 277, 84 S.E. 385, Also 
see In re Messingei, 29 Fed, (2) 158, 68 A.L.R 1205; Campbell v N.Y. Eve¬ 
ning Post, 245 N.Y. 320, 157 N.E. 153. Indeed, wbether a statute .'inpairs 
vested riglit.s seems, in some cases, to be the determining factor whether the 
statute is bad because of its retroactive operation. Sayer v Wisner, 8 
Wend. (N.Y.) 661. And see Westervelt v People, 13 N.Y. 378; Conway v 
Cable, 37 III. 82; Drehman v Stifel, 41 Mo, 184; Arnold v Indu,strial Comm-, 
314 III. 251, 145 N.E, 342, 40'A.L.R. 1470; Hunk v Knight, 187 N.Y.S. 747; 
Williams V Johnson, 30 Md. 600, that the constitutional prohibition against 
the enactment of retrospective legislation applies only to a law infringing 
or divesting vested rights. But authority exists which recognizes the need 
for certain retroactive laws, even though they impair vested interests, if 
promotive of justice and the general good. Goshen v Stonington, 4 Conn. 
209,10 Am. Dec 121; Boston v Cummins, 16 Ga. 102, 80 Am. Dec. 717. What 
i.s a vested right? "Every right resting in perfect obligation is vested; and 
such a right being conferred by statute, renders it no more sacred than 
if it were sanctioned merely by law of nature, or the common law ” Butler 
V Palmer (N.Y.) 1 Hill 324. 
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sible, as applying only to futm’e cases that is, as having no retro¬ 
spective operation.-- In fact, here too, prospective operation is to 
he presumed.^® This rnle has been applied to statutes abolishing 
commniiit}' property,creating separate estates for unirried 
women,-'’ modifying the nature and tenure of estates through in¬ 
heritance,-® iuterfernug with contractual obligations or impairing 
the validity of contracts already iii existence,^' and other statutes 
of a similar nature.-® 

The rule is founded on the proposition that, since every citizen 
is presumed to know the law and to enter into business engagements 
in accordance with its provisions, it would be unjust, even where 
the legislature has the power to enact a law with retroactive effect, 
unless it is clear that such is the legislature’s purpose, to allow the 
eiiactnient of legislation to operate in retrospection.-® Yet, if the 

21 Southwestern Coal etc. Co. v McBride, 185 U.S. 499, 46 L Ed 1010, 23 
S.Ct. 763; Meade v Lamarche, 134 N.Y.S. 479, 150 Ap. Div. 42; Cairns v 
Spencer, 87 Pa. Super. 126. Also see People t Perlowski, 251 III. Ap. 506. 
Davidson v Gastou, 15 Me. 230; Runli v Knight, 187 N.Y.S. 747, 196 Ap, 
Div, 99, Goillotel v Mayor etc. of N.Y., 87 N.Y. 441. 

22 People V Dillard, 298 N.Y.S. 296, 252 Ap, Div. 125. 

23 Ibid. 

24 In re Chavez, 149 Fed. 73, SO C.C.A. 451. 

25 Rose V Rose, 104 Ky. 48, 46 SW 524, 41 LRA, 353; Leete v State 
Bank of St. Louis, 115 Mo. 184, 21 S.W. 788; Quigley v Graham, IS Ohio ,St. 
43; Hershlzer v Florence, 39 Ohio St. 516. 

20 This is the rule where the estate has already vested. Crane v Reeder, 
21 Mieh. 24, Shell v Matteson, 81 Minn. 38, 83. NW. 491; In re Pell's Estate, 
171 N.Y, 48, 63 N,E. 789, 57 L.R.A. 540 Also see Sorenson v Rasmussen, 
114 Minn. 324, 131 N.W. 325. 

27Hoyt Metal Co. v Atwood, 289 Fed. 453, Plumb v Sawyer, 21 Conn. 
351; Roundtree v Baker, 52 III. 241, Murrell v Jones, 40 Miss. 565; Rigler v 
Fldelty Bldg, & Loan Assoc. (N.D.) 269 N.W. 5S. 

28Barnitz V Beverly, 163 U.S. 118, 41 LEd, 93, 16 S.Ct. 1042 [right of 
redemption), Winfree v Northern Pac. R. Co, 227 U.S. 296, 33 S.Ct. 273, 57 
L.Ed. 518 (employer’s liability), Lease v Owen Lodge, 83 Ind. 49S (mort¬ 
gage lien), McGiiT v Pritchard, 258 III. Ap. 467 (statute of limitations); 
Reed v Swann, 133 Mo. 100, 34 S.W. 482, (right of redemption), Cote v 
Bachelcler-Worcliester Co., 85 N.H. 444, 160 Atl. 101, 82 A.L.R. 1239 (work¬ 
men's compensation). For statute prescribing grounds for divorce and 
operating retrospectively, see Barrington v Barrington, 200 Ala 315, 76 .So 
81. Also see Greenlaw v Greenlaw, 12 N.H. 200. 

20 U S. V MoPhee, 51 Colo. 435, 118 Pae, 996; Murphy v Bo.ston & Maine 
R.R, 77 N.H. 573, 94 Atl. 967 Also see Massa v Nastri (Conn.) 3 Atl, (2) 
839, People ex rel. D. W. Griffith, Inc. v Loughmaii, 249 N.Y. 369, 164 N.E 
253. 
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intent clearly appears that the statute is to operate retrospectively, 
even though thereby the statute becomes invalid,the court must 
give It the effect intended by the legislature.*^ 

The identification of the principle herein treated with vested 
rights resulted from the expansion of the principle to make it in¬ 
clude a prohibition against laws which commenced on the date of 
enactment and which operated in futiiro, but which, in doing so, 
divested rights, particularly property rights, which had been vested 
anterior to the time of the enactment of such laws. Prior to this 
development, the principle had been invoked against retroactive 
Jaws which operated oulj'' on acts from a time before the passage 
of those laws or on cases arising during this past time.*^ 

§ 279. Some Illustrative Cases.—^An examination of several 
typical cases will shed additional light upon the application of the 
rule with reference to vested rights. For instance, in the first 
place, it is highly essential that the difference between rights, and 
the remedies or procedure connected therewith, be kept in mind. 
As the court said in Aetna Insurance Co. v O’Malley (— Mo. —, 118 
S.W. (2) 3); 

"No person can claim a vested right in any particular mode 
of procedure for the enforcement of his rights. Where a new 
statute deals with procedure only, prima facie it applies to 
all actions—those which have accrued or are pending and 
future actions. What was before a subject of equitable relief 
may be made triable by jury without affecting vested rights. 
If, before final decision, a new law as to procedure is enacted, 
it must from that time govern and regulate the proceedings.’’ 


30 Some courts liave lield that retroactive laws wliicli impaired vested 
rights were contrary to justice, or constituted violations of the social com¬ 
pact, or of the very principles upon which our government was based, or 
were not properly an exercise of the legislative power at all A retroactive 
statute not being law, its enactment was beyond the power of the legisla¬ 
ture. Gum V Weissenberg School Dist., 57 Pa. St. 433; and see Merrill v 
Sherburne, 1 N.H. 199. 

31 Spitley V Frost, 15 Fed. 299, rev on another ground, 121 IT.S 552, 30 
L.Ed. 1010, 7 set. 1129. Western Pac. R. Co. v Baldwin 89 Fed. (2) 269; 
Hiatt V Nobes (Ind.) S NE (2) 139; Manchester v State, 103 N.Y. 547, 9 
N.E, 313; Sterrett v White Pine Sash Co., 176 Wash. 663, 30 Pac (2) 665 

32 See Smead, E. E—The Rule against Retroactive Legislation, 20 Minn. 
L.Rev 775 (1936). And note Society for the Propagation of the Gospel, etc. v 
Wheeler (U.S.) 2 Gall. C.C, 105, and Bacon v Callender, 6 Mass. 303, 309. 
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Yet, in numerous instances, the right and the procedure eomiected 
with it may be so closely related that the alteration or abrogation 
of the latter will operate to impair or destroy the former; 

"A purely statutory right may he, by the power conferring 
it, made to depend upon a new condition, or taken away en¬ 
tirely. A statute of limitations, strictly so-called, operates on 
the remedy directly. A statute changing the condition of a 
right of action for damages given by statute, is a condition 
precedent to the right to such damages, hence acts directly on 
the right, and is not a statute of limitations in the ordinary 
legal sense of the term. Such rights are not protected against 
impairment, by constitutional guaranties, while rights which 
exist independent of the statute are so protected. A law chang¬ 
ing the time for, or conditions of, the enforcement of a common- 
law right, is in the nature of a statute of limitations which, 
if of such a character as to materiallj' affect the right itself, 
is within the inhibition of the constitution in regard to the 
passage of laws impairing the obligation of contracts or tak¬ 
ing property without due process of law. A change in the law' 
as to the time for the enforcement of existing rights, or im¬ 
posing' a new condition of such enforcement, which does not 
allow a reasonable time within ivhich to commence an action 
for such enforcemeut or comply with the new condition, is 
within the inhibition mentioned and is void as to existing 
rights, otherwise valid.” Relyea v Tomahawk Paper & Pulp 
Co., 102 Wis. 301, 78 N.W. 412. 

But considerations of public good and public justice have been 
regarded as sufficient reasons for upholding retroactive legislation 
of a curative nature, even though certain vested rights were thereby 
impaired: 

"The retrospection of the act is indisputable, and equally 
so is its purpose to change the legal rights of the litigating 
parties .... 

"It is uuiversally admitted, and imsusceptible of dispute, 
that there may be retrospective laws impairing vested rights, 
which are unjust, neither according to sound legislation, nor 
the fundamental principles ‘of the social compact'. If, for 
example, the legislature should enact a law, without any assign¬ 
able reason, taking from A. his estate, and giving it to B., the 
injustice would be flagrant, and the act would produce a sensa¬ 
tion of universal insecurity. 

‘‘On the other hand, laws of a retroactive nature, affecting 
the rights of individuals, not adverse to equitable principles, 
and highly promotive of the general good, have often lieeii 
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passed, and as often approved. In the case before us, the 
defendants have expressly conceded, that the law in question 
is valid, so far as respects the persons de facto married, and 
their issue. But, m that event, would it not have a retrospec¬ 
tive operation on vested rights 2 The man and woman were 
unmarried, notwithstanding the formal ceremony which passed 
between them, and free, in point of law, to live in celibacy, or 
contact matrimony with any person, at pleasure. It is a strong 
exercise of power, to compel two persons to marry, without 
their consent; and a palpable perversion of strict legal right. 
At the same time, the retrospective law, thus far directly operat¬ 
ing on vested rights, is admitted to lie unqucstioualily valid, 
because it is manifestly just. 

‘‘I very much question, whether there is an existing govern- 
iiient. in which laws of a retroactive nature and effect, iuipair- 
iiig vested rights, but promotive of justice and the general 
good, have not been passed. In England, such laws frequently 
luive lieeii enacted; and the act of 2C Geo. 2. cap. 33, giving 
validity to former marriages, celebrated in any church or 
public chapel, is precisely of this description, Doug, C61, note. 
Ill the neighboring state of Ma.ssachusetts, there have lieen 
many such laws (Foster el al v Es.sex Bank, IB Mass, from 
257 to 261, 8 Am. Dee. 135) and the interposition of onr own 
legislature, in similar cases, is familiar to gentlemen of tlie 
profe.ssion. The judgments of courts, when by accident a Lerm 
has fallen through, have been e,stablishecl, the doings of a 
committee and conservator, not .strictly legal, have been con¬ 
firmed; and other laws have been pas,sed, all affecting vested 
rights; but being mcontrovertibly just, no disapprobation has 
ever been expressed. Whoever found fault with the law, au¬ 
thorizing the commissioners to require suitable railings on turn¬ 
pike roads, and yet, in respect of all anterior granhs, the act 
was retrospective and put on the companies a new, and perhaps, 
an expensive burden. It, however, was just, demanded by the 
public good, and the subject of universal acquiescence.”^"'^ 

§ 280, Statutes Creating New Penalties and Liabilities.—In 

accord with the general principles already disensed,®® statutes which 

create new liabilities in connection with past transactions should 


32ii. Town of Goshen v Inhabitants of Stonmgton, 4 Conn. 209, 10 Am. 
Dec 121. Also see U,‘3. v The Peggy (U.S.) 1 Cranch. 103, 2 L.Ed 49 (In¬ 
dividual rights sacrificed for national purposes in great national concerns 
(war); Jacguins v Common. (Mass.) 9 Cush 279, 

33 See § 277, supra 
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not be given a retroactive operation*^ This rule lias been applied 
to enactments imposing penalties on delinquent taxpayers,statutes 
creating uetv principles concerning the liability of eniployers,'’" 
and those giving an action for m-ongful death®" Congress, has, 
however, been held able to impose taxes retrospectively,®'’ notwith¬ 
standing the fact that retroactive effect, even though it pertains 
to tax laws, does not seem desirable, because of the inherent oppres¬ 
siveness of retroactive legislation. 

But the power to levy taxes retrospectively is not without its 
]imitatiou.s, as is indicated in Diamond Match Co. v Tax Commission 
(_ Md. —, 200 Atl. 365); 

“The levy of a tax by the .state is not within the inhibition 
of the Federal Constitution merely because the statute which 

34 In re Parker's Estate, 200 Calif. 132, 251 Pae 907, 49 AL.H. 1025; 
People ex ral, D. W. GriMitli, Inc. v Lougliman, 249 N,Y, 309, 164 N.E. 253, 
Mioamold Radio Corp v Beedie, 282 N.Y.S. 77, 156 Mlsc. 390; Duggers v 
Mechanics etc. Ins Go., 95 Tenn. 245, 32 S.W, 5, 28 L.R.A. 796; State v 
Bancroft, 148 Wis. 124, 134 N.W. 330. Not only may statutes create com¬ 
pletely new rights, but old rights which have become barred or have died 
may be revived; Danforth v Groton Water Co., 178 Mass. 472, 59 N,E 1033, 
Woodward v Winelilll, 14 Wash. 394, 49 Pae 860, where the legislative in¬ 
tention to do so is clear, Fullerton-Ki'uger Lumber Co, v Northern Pac. E„ 
266 U.S. 435, 45 S.Ct. 143, 69 LEd. 367. Also see (1926) 38 Harvard LRev. 
836 For the power of the legislature to revive a cause of action barred 
by the statute ot limitations, see 36 A.LR 1316, and for eiilargenieiit 
of statutory period of limitations, see 46 ALR. 1101. 

3''i Bartrulf v Remey, 15 Iowa 257. 

31! Plummer v Northern Pac Ry. Co., 152 Fed. 206, State v Geneial 
Acc. Assur. Corp., 134 Minn. 21, 158 N.W. 715, Givens v Southern Pac R Co,, 
94 Miss. 830, 49 So. ISO. Also see Cote v Baclielder-Worchester Co., 85 
N.H. 444, 160 Atl. 101, 82 A L.R. 1239; Foster v Department of Labor, 161 
Wash. 5 1, 296 Pac. 148, 73 A.L.R. 1012, where this rule was applied to 
Woikmen's Compensation Acts. But apparently contra, see Marker v 
Industrial Comm., 84 Utah 587, 37 Pac. (2) 785, 98 A.L.R. 722 

3r Kelley v Boston etc. R. Co„ 135 Mass. 448. Also see Reinhardt v 
Fiitzsche, 69 Hun. 565, 23 N.Y.S. 958, for damages, generally. 

38 Stocltdale v The Atlantic Ins. Co., 20 Wall. (U.S.) 323, 33 LEd. 318; 
also see Note 44 L R A. (N S.) 420 And for retroactive operation of a suc¬ 
cession tax, see Schwab v Doyle, 258 U.S. 529, 42 S.Ct 391, 66 LEd. 717. 
26 A L.R 1454, and note in 44 Harv. LRev. 103 (1931). For interpietation 
of excise taxes, see Ambei'g, Retroactive Excise Taxation, 37 Harv LRev. 
691 (1924) For Retrospective Abrogation of Exemptions, see Welch v 
Heiiry (U.S.) 59 S Ct. 121, and note in 24 Wash U. Law Quart. 269, Neuholf, 
Retroapeetive Tax Laws (1935), 21 St.L Law Rev 1 
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imposed it made it retroactive in its operation (cases cited). 
Nor is there in the Constitution of Maryland any provision 
against retrospective laws, except those which relate to the 
imposition of a criminal penalty (eases cited). So the levy of 
a franchise tax may have retroactive effect on the basis of 
the issued, outstanding, and subscribed capital stock of a do¬ 
mestic corporation of a date before the day of the passage of 
tile statute making the levy, so long as the statute does not 
interfere with vested rights or impair eoiitraetual obligations.” 

The true status of the rule would seem best expressed in People 
ex rel. D. W. Griffith, Inc. v Loughmaii (249 N.Y. 369, 164 N.E. 
257), where a tax, imposed on foreign corporations for the privilege 
of entering the state to do business, was held inapplicable to those 
already doing business in the state, 

“The general principle 'that the laws are not to be con¬ 
sidered as applying to cases which arose before their passage’ 
is preserved, when to disregard it would be to impose an unex¬ 
pected liability that if known might have induced those con¬ 
cerned to avoid it and to use their money in another way.” 

In fact, this would seem the proper view to take with reference 
to any law which imposes new penalties or liabilities, as is indicated 
in Mas.sa v Nastri (— Conn. —, 3 Atl. (2) 839); 

"The rule that laws are not to be construed as applying 
to cases which arose before their passage is applicable when to 
disregard it would impose an unexpected liability that if known 
might have caused those concerned to avoid it, ... To accord 
the repeal . . . the effect of relegating the present parties to 

the common law rule a.s it obtained before the passage of that 
statute and after its repeal would impose upon the defendants 
a liahility to the plaintiff guest to which they were not sub¬ 
ject at the time of the occurrence upon which the action is based, 
in that they would be liable for tbe consequences of ordinary 
negligence instead of only for heedlessness or reckless disregard 
of the rights of others, and would deprive them of an exemp¬ 
tion, in that sense and to tliat extent from, liability A legal 
exemption from or limitation upon liability stands on quite as 
high ground as a right of action. If the law at the time 
the right of action accrued is such that a plaintiff may claim 
it as a vested right, equally a defendant has an equivalent 
vested right to an exemption.” 

§281. Criminal Offenses and Punishment—I'a; Post Facto 
Laws.—^Neither should a penal or criminal statute be given retro- 
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active effect, if avoidable.*® If such effect is given, the statute 
obviously falls within the prohibition against ex post facto legisla¬ 
tion."*® Nor should the statute be given retroactive oiieration, un¬ 
less its language clearly makes such a construction necessary, even 
though it favors the defendant, either by relieving him wholly 
or partially from punishment previously provided for, or by con¬ 
doning the offense created by the former law.^* But if the criminal 
statute is subject to a strict construction, a.s it generally is, it would 
seem that where retroactive effect favors the defendant, the statute 
should be liberally construed in favor of retroactivity. 

Within relatively recent years, the question has frequently 
arisen whether a statute whieli alters the method of inflicting the 
death penalty after the defendant has been convicted and sentenced 
to death by one method, falls within the iiihibitioii against ex post 
facto legislation. The principle seems to he well settled that such 

30U.S. v Starr. Fed. Cas. No. 16,379; Eacock v State, 169 Ind. 438, 82 
N.E, 1039; State v Coley, 114 N.C. 879, 19 S.E 705. Also see Northern Pac. 
Ry. Co. V U.S. 213 Fed. 162, 129 C C.A. 514, a£f’d 242, XT S, 190, 37 S.Ct. 22, 61 
LEd. 648. Habitual criminal acts are not ex post facto legislation. People 
V D. A. Pliillippo, 220 Calif. 620, 32 Pac. (2) 962; Cross v State, 119 So. 380, 
96 Fla. 768; Kelley v State, 204 Ind. 612, 186 N.E. 453; State v Norris, 203 
Iowa 327, 210 N.W, 922, Common, v Graves, 155 Mass. 163, 29 N.E. 679. 
16 A.L.R. 256; People v Palm, 245 Mich. 396, 223 N.W. 67. But statutes 
I elating solely to remedies, even on past Judgments, may properly operate 
retroactively Jacquins v Common. (Mass.) 9 Cusli. 279. And the term 
"ex post facto” Is confined to criminal cases. People v Chicago, etc., E, Co., 
323 III. 536, 154 N.E. 468. 

•to Earbaugli v U.S. 173 Fed. 433, 97 C.C.A. 663. "Ex post facto law is 
one which renders an act punishable m a manner in which it was not 
punishable when it was committed, or which deprives the accused of any 
substantial right or immunity, possessed by him before its passage, as to 
prior offenses. U.S. ex rel. Umbenhowar v McDonnell, 11 Fed. Supp. 1014. 
And note the following language in Jacquins v Common. (Mass.) 9 Cush 
279: "Ex post facto laws are understood to be laws to punish, as criminal 
or penal, acts which where not criminal, or not offenses, at the time they 
were done, or which it criminal or penal were not subject to penalties so 
high, or to punishment so severe, as those affixed to them by the ex post 
facto law. The reason these laws are so universally condemned is that 
they overlook the great object of all criminal lav. which is to hold up the 
tear and certainty of punishment as a counteracting motive, to the minds 
of persons tempted to crime, to prevent them from committing it.” But is 
this the real reason for the condemnation? Rather is it not the inherent 
harshness or unjust operation of such laws? 

State V Startup, 39 N.J.L. 423. 
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a statute is not -within the inhibition, especially where the new 
method of inflicting the penalty is more Imiiiane. The reasoning 
liaek of this view will be found in the following language taken from 
a representative case 

“Ill one of the early decisions of the United States Supreme 
Court, Calder v Bull, 3 Dali. 368, 1 L.Ed. 648, the definition of 
the term ex post facto, as used there, and this has been followed 
since by practically all the courts and law writers, is in this 
language. 

‘1st. Every law that makes an action done before the pass¬ 
ing of the law, and which was innoeent when done, criminal, 
and pnnishes such action. 

2ucl. Every law that aggravates a crime or makes it greater 
than it wms, when committed. 

3rd. Every law that changes the punishment, and inflicts a 
greater piuiishmeiit, than the law annexed to the crime when 
committed. 

4th. Every law that alters the legal rules of evidence, and 
receives less, or different testimony, than the law required 
at the time of the commission of the offense, in order to con¬ 
vict the offender,’ 

The only one of these four subdivisions that could be considered 
in eoiiiiectioii with the matter confronting us here is the third which 
refers to laws ehanguig the pumshment for a crime. The amend¬ 
ment in question, however, does not even attempt to do this but 
].s predicated upon the fact that first degree miu’der is still punish¬ 
able by death, that is, when the jury, or the judge upon a plea of 
guilty, decides to impose it; all it does is to change the method 
of inflicting that penalty. And it is clear from a reading of the 
authorities that a law which does iio more than this, so long as it 
has the effect of mollifying the rigor of the old method of execu¬ 
tion is not an ex post facto law. Such was the holding of the court 
in Calder v Bull, .supra. In discussing this ciuestion it said: 

'But I do not consider any law ex post facto, within the 
prohibition that mollifies the rigor of the criminal law; but 
only those that create or aggravate the crime, or increase the 

«aHernandez v State (Ariz.) 32 Pac. (2) 18 Accord; Shauglmessy v 
State, 43 Ariz. 445, 32 Pac. [2) 337 (su-bstitution of death hy lethal gas in 
place of death by hanging), Also see Malloy v State, 237 U.S. ISO, 35 S.Ct. 
507, 59 L.Ed 905, and Woo Dak San v State, 36 N.M. 63, 7 Pac. (2) 940 
And note People v Roper, 259 N.Y. 635, 182 N E. 213, mot. den 259 N.Y. 170, 
181 N.E. 88, wlxeie a statute reducing the maximum .sentence for first 
degree robbery was held not to be ex post facto 
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puiiisliineiit, oi' phaiiffe the rules of eviclenee for tlie purpose 

of eonrictioii, ’ ” 

Ill other words, where the punishment is altered, and. eciuse- 
quently, in the light of Iminan experience and morality, fayors the 
defendant, he cannot eomplaiu of the retroactive effect of the law 
winch changes the piuiisliment. Obviously, since the condemnation 
of ex post facto legislation is founded on its inherent harshne.ss. 
the basis of the condeinnatiou disappears where the alteration 
operates in favor of the accused or condemned person. 

§ 282 Remedial Statutes.—Even remedial statutes may be sub¬ 
ject to the principles heretofore discussed,opposing any con¬ 
struction which will give the cnaetiiieiit retrospective operation.*® 

■12 See § 277, supra. A remedial statute is one wWch confers a remedy, 
and a remedy is the means employed to enfoice a right or redress an in¬ 
jury. Washington Nat, Ins Co v McLemore (La. Ap.) 163 So. 773. 

43 Eddy V Morgan, 216 III. 437, 75 N.E. 174, Northern Pac. Ry. Co. v 
Concannon, 75 Wash. 591, 135 Pac. 652, but reversed on other grounds, 239 
US 382, 36 S.Ct, 156, 60 LEd. 342, Thomas v Higgs, 6S W.Va. 152, 69 S.E 
654; Ferguson v Ferguson (Va.) 192 S.E. 774. But note Paulsen v Reinecke 
(La.) 160 So. 629, that the rule that laws will he construed to operate pros¬ 
pectively, unless a contrary intent is clearly shoivn, does not appply to 
acts purely remedial. Also see Winfree v Northern Pac. H. Co., 227 U.S. 
296, 33 S.Ct. 273, 57 L.Ed. 518; "Plaintiff, to support Ills contention that the 
act of congress has retroactive effect, presents a very elaliorate argument 
based on the extensive effect which courts have given to remedial statutes, 
applying them, it is contended, to the past as to the future The court of 
appeals met the argument, as we think it should be met, by saying that 
statutes that had received such extensive application weie 'such as were 
intended to remedy a mischief, to promote public 3 ustice, to correct inno¬ 
cent mistakes, to cure irregularities in judicial proceedings or to give 
effect to acts and contracts of Individuals according to the intention there¬ 
of ’ It is hardly necessary to say that such statutes are exceptions to the 
almost universal rule that statutes are addressed to the future, not to the 
past. They usually constitute a new factor in the affairs and relations of 
men and should not be held to effect Tyhat has happened unless, explicit 
words be used or by clear implication that construction be required. It is 
true that It is said that there was liability on the part of the defendant 
for its negligence before the passage of the act of congress and the act 
only has given a more efficient and more comidete remedy. It, however, 
takes away material defenses, defenses which did something more than 
lesist the remedy; they disproved the right of action . . Such a statute, 
under the rule of the cases, should not he construed as retrospective It 
introduced a new policy and quite radically changed the existing law." Con¬ 
sequently, the act relating Lo the liability of common carriers by railroads 
to their employees, was refused application where the employee's death 
occurred after the law’s enactment, 
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Yet, since remedial statutes are usually looked upon with fayor by 
the courts,they should 1)6 liberally eonstrued,'*^ But there appears 
to be considerable confusion in the cases with reference to giving 
remedial acts retrospective effect through construction. If the rule 
of liberal construction is to be apjdied, a.s it obviously .should, then 
any doubt should be resolved in favor of retrospective operation, if 
such operation does not destroy or disturli vested rights,^” impair 
the obligations of contracts,create new liabilities,violate clue 
process of law or contravene some other constitutional provision,^” 
and if sucli operation ivill carry out the intent of the legislature as 
a.scertained through the application of the principles of liberal con- 
struetioii.^”"- In other words, a statute relating to remedial law 


U Globe Indanmity Co. v. Martin. 214 Ala. fi46, lOS So. 761. 

•ISHaskel v Burlington, 30 Iowa 232. 

10Fisher v Hervey, G Colo. 16; Haskell v Burlington, 30 Iowa 232, 
People V Spicer, 99 N.Y. 225, 1 N.E. 680. Also see State v Kansas City etc, 
Co, 117 Ark. 606, 174 S W. 248; Atkinson v Atkinson, 203 N.Y.S. 49, 207 Ap. 
Div. 660; Hieliardson v Cook, 37 Vt. 599; State v Pors, 107 Wis. 420, 83 N.W. 
706, 51 L.R.A. 917, "Legislative acts remedial in their nature are frequently 
construed so as to act retrospectively, and amendments to existing laws 
and to laws to strengthen legislative effort to correct abuses are to be 
applied so as to suppress the mischief and advance the remedy. Such 
remedial statutes may be of a retrospective nature when they do not im¬ 
pair contracts or disturb vested nghts.” Levy v Birnschem, 206 Wis. 486, 
240 N.W. 140, 141. Consequently, a statute requiring the plaintiff in an 
action for a real estate commission to allege and prove be was duly licensed, 
was held binding even though the statute became effective after the suit 
had been filed. But statutes even though remedial, should be construed as 
prospective only, where a new right is established, Leivittes & Sons v 
Perlow, 254 Ap. Div, 94, 3 N.Y.S. (2) 916 

•u Ibid. 

iSLeivittes & Sons v Perlow, 254 Ap. Div. 94, 3 N.Y.S, (2) 915, Hamil¬ 
ton County V Rosche, 50 Ohio St 103, 33 N.E. 408, 19 L.R A 584. Also see 
cases under note 46, supra. 

•is St. Joseph's Hospital v Maternity Hospital (Wis.) 272 N.W. 669. 

491 For such principles, see §§ 224 and 233, supra. But note Eddy v 
Morgan, 219 III. 437, 75 N.E. 174, and Becker v Green County, 176 Wis. 120, 
184 N.W 715, 186 N.W. 584, that doubt must be resolved against retro¬ 
spective effect Such a view, however, would seem justifiable or desirable 
only where retrospective operation would impair contracts, destroy vested 
rights or create new liabilities See Conn Mut. Life Ins, Co. v Talbot, 113 
Ind, 373, 14 N.E. 586, and Ex parte Buckley, 53 Ala. 42. Also note Edelstein 
V Carile, 33 Colo. 54, 78 Pac. 680, Eowler v Lewis, Adm., 35 W.Va. 112, 14 
SE, 447. 
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may properly, in several instances, be given retrospective appli¬ 
cation.®'’ 

§ 283. Curative Statutes.—^Aet,s of this character are obviously 
retroactive,''^ and hence entitled, as a general rule, to retrospective 
operation.”- Being retroactive in their very nature, they will not 
usually lie given any prospective effect Being sidiject to a liberal 
construction, any doubt should be resolved in favor of retrospective 
operation.®^ 

Nevertliele.s.s, there are even limitations on the extent of the 
retroactive operation of curative acts. Obviously, they cannot vio¬ 
late provisions of the constitution.'’® Nor should they interfere 


00 The Pocahontas, 20 Fed. Supp. 100-1. 

siMcFaddm v Evans-Snider-Buel Co., 185 U.S. 505, 22 S.Ct. 758, 46 
LEd. 1012; Brannon v Henry, 175 Ala. 454, 57 So. 967; Farmers Savings 
etc. Assoc. V Berger, 70 Ark. 613, 69 S.W. 57; Hall v Fairchlld-Gllmore- 
Wllton Co., 66 Calif. Ap 615, 227 Pac. 649, MeSurely v McGrew, 140 Iowa 
163, 118 N.W 415, Snldow v Montana Home, 88 Mont. 337, 292 Pac. 722; 
Conde v Schenectady, 164 N.Y. 258, 58 NE. 130; Hunt County v Rains 
County (Tex. Civ.Ap.) 7 SW. (2) 648; Fairmont Wall Plaster Co v Nuzum, 
85 W.Va. 6G7, 102 S.E. 494. Such statutes, although retroactive, are viewed 
as desirable and necessary. Bell v Perkins (Tenn.) 14 Am. Dec. 745; People 
ex rel. Pells v Supervisors, 65 N.Y. 300. Is not this the reason for except¬ 
ing curative acts from the operation of the rule against retrospective op¬ 
eration? Teaco v Forbes, 228 U.S. 549, 33 S.Ct. 585, 57 L.Ed. 960, Grim v 
Weissenberg School Dist, 57 Pa. St 433. 

52 Ferry v Campbell, 110 Iowa 290, 81 N.W. 604, 50 L.E.A. 92; Snidow v 
Montana Home, 88 Mont. 337, 292 Pac. 722; Brand v Multomah County, 38 
Ore. 79, 60 Pac. 390, 62 Pac. 209, 50 L.R.A. 389. But not m contravention 
of legislative intention. Bernier v Becker, 37 Ohio St. 72 

3.1 People V Chicago etc R. Co, 306 III. 567, 137 N.E. 392; Jones v 
Berkshire, 15 Iowa 248; Snidow v Montana Home, 88 Mont. 337, 292 Pac. 
722; Bernier v Becker, 37 Ohio St. 72; Marsh v Nelson, 101 Pa. 51; Hunt 
County V Rains County (Tex. Civ Ap) 7 S.W. (2) 648. But see Fairmont 
Wall Plaster Co. v Nuzum, 86 W.Va. 667, 102 S E. 494. 

siSee §251, supra. In Mote v Town of Carlisle (Iowa) 233 N.W. 695, 
the provision of a curative act, which stated that the act shall not affect 
pending litigation, was held to be in the nature of a proviso, and entitled 
to effect, although it rendered the act meaningless. 

35 Town of Walton v Adair, 97 N.Y.S. 868, 111 Ap. Div 817. Also see 
Martin v South Salem Land Co., 94 Va. 28, 26 S.E. 591. 



578 


The Construction of Statutes 


§283 


with or destroy vested rig-lits of third parties.^" They should lie 
used only where the defect sougdit to he corrected resulted from a 
failure to comply with some formality which could have been origi¬ 
nally dispensed with by the legislature,” but wliich, under existing 
law, was a material requirement.®* Since a true curative act is 
retroactive iu operation, it eaniiot affect any act done after its en¬ 
actment,®” hut it will, as a general rule, make the act subject to the 
curative enactment, valid from its very beginning' For instance, 
where a curative act became effective during the pendency of an 
appeal, writ of error, or motion for a rehearing, the defect sought 
to he cured is cured the same as if the act had become effective 
liefore the action was instituted.” On the other hand a curative 

50 Inliabitants of Town of Goshen v Inhahitanta of Town of Stonington, 
■i Conn. 209; Marsh v Chesuut, 14 III. 223; Merchants Bank v Ballou, 98 Va. 
112, 32 SB, 481; and see McDowell v Roclcwoocl, 1S2 Mass. 150, 65 N.E. 65, 
Luther v Luther, 22 Pa. Dist, 618, Kurtzman v Blackwell, 21 Tex. Civ. Ap. 
22, 51 S.W. 659. Also note Cooley, T. M. The Limits to Legislative Power 
In the Passage of Curative Laws (1881), 12 Cent. L.Jr. 3, i; "It one cura¬ 
tive law may be held good, and another not good, the result is that the 
validity of legislation In this class of cases must depend upon the view 
the court may take of its justice. If, in the opinion of the court, it operates 
unjustly, it must be held void; but if not, it may be upheld.” Hence, cura¬ 
tive laws which the court has considered injurious, either because they 
destreyed vested rights or were imjust for other reason’s, have been held 
subject to the rule against retrospective operation. See Welch v Wads¬ 
worth, 30 Conn. 149; Conway v Cable. 37 III. 82; also Rosenthal v Liss 
(Mass.) 169 N.E. 142, where the act cured mistakes in the registration of 
motor vehicles. 

51 Taylor v Tennessee & Florida Land Co., 71 Fla. 651, 72 So 206; 
Boaid of Comrs. v Pahlor, 132 Ind. 426, 31 N.E 1112; Wright v Johnson, 
108 Va. 855, 62 S.E 948, Single v Marathon County Supervisors, 38 WIs. 
363, And see People v Van Niiys Lighting Dist, 173 Calif. 762, 162 Pac 97 

Taylor v Tennessee & Florida Land Co.. 71 Fla. 651, 72 So 206. Also 
see cases under note 57, supra. 

50 Snidow V Montana Home. 88 Mont. 337, 292 Pac, 722. 

ooBrannan v Henry, 175 Ala. 454, 57 So. 967; King v Course. 25 Ind. 
202; Malone v Peay, 159 Tenn. 321, 17 S.W. (2) 901. But see People v 
0 Neal, 51 Calif. 91, that the validity became effective only from the date 
of pa.ssage of the curative act, Logically, this view may be justified, al¬ 
though from a practical standpoint the general view .seems preferable. 

WLyford v Williiier (Tex. Comm. Ap.) 34 S.W. (2) 854. But where Ihe 
right of appeal has expired, and the judgment has become final, the curative 
act does not affect the judgment. People ex rel. Harding v Wiley, 289 III. 
173, 124 NE. 385. Also see Malone v Peay, 159 Tenn. 321, 17 S W. (2) 901. 
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statute cannot validate an act originally done without authority.''" 

In the discussion at the begnmiiig of this chapter, it is pointed 
nut that all retrospective laws are not invalid and suggested that 
curative acts fall within this category, A few illustrations will re¬ 
veal that eoiisideratinns of public policy, public good, and the like, 
may play an important part in exempting curative acts from the gen¬ 
eral rule will eh forbids a construction that gives a statute retroactive 
effect, even though vested rights may thereby he impaired. Thus, in 
(rosheu V Inhabitants of Stouiiigtou (4 Conn 209, 10 Am, Dec. 12 h. 
the legislature enacted a statute rendering valid, to all intents and 
jiurposes, all marriages performed by an ordained miiiLster, qualified 
and empowered to celelirate them, according to the forms and usage.s 
of any religions society or denoiniiiation. In upholding the statute, 
the court said; 

“The act of May, 1820, was intended to quiet eontrover.sy, 
and promote the public tranquility. Many marriages had been 
celebrated, as was believed, according to the prescriptions of 
the .statute. On a close investigation of the subject, under the 
prompting scrutiny of interest, it was made to appear that 
there had lieeii an honest misconstruction of the law; that 
many unions, which were considered as matrimonial, were really 
meretricious; and that the settlement of children, in great num¬ 
bers, was not in the towns, of which their fathers were iiiliabi- 
lauts, hut in different places. To furnish a remedy coextensive 
with tlie mischief, the legistatnre have pas.sed an act, confirm¬ 
ing the niatriinoiiial engagements .supposed to have been formed, 
and giving to them validity, as if the exustiiig law had pre¬ 
cisely been observed. The act iutriiisically imports, that the 
legi.slature considered the law of May, 1820, to he conformable 
to justice, and within the sphere of their authority It was 
no violation of the constitution; it was not a novelty; such ex¬ 
ercises of power having been frequent, and the suliject of uni¬ 
versal acquieseiice: and no injustice can arise from having 
given legal efficacy to voluntary eiigagemeiits, and from 

11-Hodges v Snyder, 261 U.S. GOO, 13 S.Ct. 435, 67 L.Ed. 819, People v 
Van Nuys Ligliting Dist., 173 Calif. 792, 162 Pac. 97, Montgomery y Town 
ot Branford, 107 Conn. 697, 142 Atl 574 Such an exemption will, however, 
be strictly construed. New York etc. Land Co. v Weidner, 169 Pa. 359, 32 
Atl, 557. "Perhaps, the tine limit of the cutative power of the legislature, 
as gathered from all the authorities and sanctioned by principle, is, or 
ought to he, that it can reach things voidable only, not void; defects of 
execution only, not of authority or jurisdiction; and is confined to detecti\e 
proceedings under previous legislative authority It is true that many most 
re.spectable authorities do not set so narrow a limit to the power " Kimball 
V Town of Rosendale, 42 Wis. 407. 
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accompanying them with tlie consequences, wliicli tllej^ always 
impart. ’' 

Similarly, in Jacquins v Coininomvealth (9 Cush. (Mass.) 279), the 
court assumed the same attitude: 

“There is a large class of cases, where acts of legislation 
are passed, to correct errors, and declare valid and give force 
and effect to the acts and proceedings of corporations and other 
bodies, and also to officers, in cases of irregularity in such pro¬ 
ceedings. . . . These laws arc most beneficient and design, as 
statutes of peace, to confirm rights, to give effect to titles, 
and to remove doubts ” 

§ 284. Judicial Proceedings.—While pencling litigation may 
be exempted from the operation of curative statutes,®* in many in¬ 
stances it is not.“^ But, in either ease, however, a number of prob¬ 
lems arise. Moreover, there is also considerable confusion in the 
decisions pertaining to their solutions. For instance, where pending 
litigation is not exempt, some courts have held that the curative 
act will apply even after the case has been appealed,®* and others 
that it will not apply to any case wherein judgment has been ren¬ 
dered in the lower court.®® Perhaps the best rule is that a final 
judgment cannot be affected.®^ Or stated conversely, until the 
judgment is final, it is subject to tlie power of the legislature to 
enact curative legislation.®® 

03 Mote V Town of Carlisle (Iowa) 233 NW. 695, New York Land Co. v 
Weidner, 169 Pa. 359, 32 Atl, 557. 

w See Brue r McMillian, 375 Ala. 416, 57 So. 486; Tuttle v Polk, 84 
Iowa 12, 50 NW. 38; Bonuey v Reed, 31 N.J.L. 133; Brand v Multnoinali 
County, 38 Ore. 79, 60 Pac. 390, 62 Pac 209; Lyford v Willamar Independent 
School Dist. (Tex. Comm Ap.) 34 S.W. (2) 354; State v Alnaham, 64 Wash. 
621. 117 Pac. 501. 

w Pelt v Payne, 60 Ark. 637, 90 Ark. 600, 30 S.W. 426; Iowa Sav etc. 
Assoc. V Heidt, 107 Iowa 297, 77 N.W. 1050; State v Norwood, 12 Md. 195; 
Brand v Multnomah County, 38 Ore. 79, 60 Pac. 390, 62 Pac. 209; Brown v 
Independent School Dist (Tex. Com. Ap.) 34 S.W. (2) 837; State v Abraham, 
64 Wash. 621, 117 Pac. 501. 

•o) People V Moore, 1 Idaho 662; Keystone Gas Co. v Salisbury, 192 Ky. 
643, 234 S.W. 290; Cowen v State, 101 Ohio St 387, 129 NE 719 

<u Aetna Insurance Co. v O’Malley (Mo.) 118 S.W. (2) 3; Kearney County 
V Taylor, 54 Neb. 542, 74 N.W. 965; Martin v South Salem Laud Co., 94 Va. 
28, 26 S.E. 591. Also see Note 25 A.L.E. 1137. But apparently contra: 
Steele County v Erskine, 98 Fed. 215, 39 C.C A. 173, Hodges t Snyder, 186 
N.W. 867, 45 S.D. 149, 25 A.L.R. 1128, affd 261 U.S. 600, 43 S.Gt. 435, 67 
L.Ed 819 

68 People ex rel. Harding y Wiley. 289 III. 173, 124 N.E. 386. Also see 
Note 25 A.L.R. 1145. When is a judgment final? See infra, § 294. 
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§ 285. Statutes Pertaining' to Procedure and Legal Remedies, 
Generally,—As a general rule,***' legislation which relate.s solely to 
procedure or to legal remedies will not he subject to the rule that 
statutes should not he given retroactive operation."'’ Similarly, 
the presumption against retrospective construction is inapplicable."’ 
In other words, such statutes constitute an exception to the rule 
pertaining to statutes generally.’'’ Therefore, in the absence of a 
contrary legislative intention, statutes pertaining solely to procedure 
or legal remedy may affect a right of action no matter whether it 


•iOBrauer v Lauglillii, 211 III. Ap. 534, In re Monaco, 2S7 III. Ap. 540, 5 
N.E. (2) 755; Hollenbach v Born, 143 N.E. 782, 238 N.'N. 34; Lane v Brother- 
hood of Locomotive Eng. etc. (Ore.) 73 Pac. (2) 1396. But see U S. Fidelity 
& Guar. Co. v U.S., 209 U.S. 306, 12 L.Ed 804, 28 S Ct. 537, and State v 
Brown, 146 Kan. 525, 73 Pac. (2) 19. 

ro For such rule, see § 277, supra. But it is possible that a legal right 
and a legal remedy may be so interlocked, that the destruction of the latter 
destroys the former. Butler v Palmer (N.Y.) 1 Hill 324. Also see Wintree 
V Nol'thern Pac R Co., 227 U.S. 296, 33 S.Ct. 273, 57 LEd. 518 (wrongful 
death act); Relyea y Tomahawk Paper & Pulp Co, 102 WIs. 301, 78 N.W. 
412 (statute of limitations). 

TiNasli V Robinson, 226 Mich. 146, 197 NW. 523; Easterling Lumber 
Co. V Pierce, 106 Miss. 672, 64 So. 461; Shepard v People, 25 N.Y, 406, 
Judkins v Tatfe, 21 Ore. 89, 27 Pac. 221, Falls v Key (Tex. Civ Ap.) 278 
S.W 893. 

■-Brauer v Laughlm, 211 111. Ap. 534; Hollenbach v Born, 143 N.E. 782, 
238 N.Y, 34. But note Jacobus v Colgate, 217 N.Y. 235, 111 NB 837, that 
there is no exception where there was no remedy before the statute's en¬ 
actment. Statutes relating to procedure are exempt from the general rule, 
which looks with disfavor upon retrospective operation because no person 
has a vested right in any form of procedure. Judkins v Tatfe, 21 Ore. 89, 
27 Pac. 221. But so tar as criminal procedure is concerned, it Is suggested 
that it would probably be more consonant with the philosophy of our sys¬ 
tem of juiisprudence, to safeguard the rights of accused persons by apply¬ 
ing the general rule which looks with stern disfavor upon retroactive effect. 
In People V Cohen, 245 N.Y. 419, 157 N.E. 515. where the criminal code o£ 
procedure provided that no statute therein would be retroactive unless ex¬ 
pressly so declared, an excellent legislative example is available Also 
see Kring v Missouri, 107 U.S. 221, 2 S.Ct, 443, 27 LEd. 506, and Moore v 
State, 43 N.J.L. 203, But note Jacquins v Common. (Mass.) 9 Cush. 279. 
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eaine into existence 2 Drior to, or after the eiiactmeut of the statute 
Similarly, they may Ije held applicable to proceedings pending or 
subsequently commenced.'''* In any event, they will, at least, pre¬ 
sumptively apply to aeerned and pending as well as to future 
actions.'*’® 

Yet a statute which relates to procediu’e or to legal remedy, 
if it interferes with ve.sted rights or iinpaii’s the obligations of con¬ 
tracts, will lie sub.]'ect to the general rule, already discussed, 
against retroactive operation.'^'' Such a statute, even though it re- 

13 City ot Los Angeles v Oliver, 102 Calif. Ap. 299, 283 Pac. 29S; City of 
Chicago V Industrial Comm., 292 III. 409, 127 N.E. 46, In re Potter, 106 Misc. 
113, 175 N.Y.S. 598, Spicer v Benetit Assoc, 142 Ore. 574, 17 Pac (2) 1107, 
21 Pae (2) 1S7; Lewis v Pennsylvania R. Co., 220 Pa, St 317, 69 Atl. S21; 
Boucolskl V Jacohseu, 36 Utah 166, 104 Pac. 117. Also see State v Brossette, 
113 So. 366, 163 La. 1035; McManus v Park, 287 Mo. 109, 229 S.tV. 211, 
Phil H, Pierce Co. v Watkins, 114 Tex. 153, 263 S.W. 905 An excellent illu.s- 
tiation of the above text will be found in Berry v Clark, 77 Me. 4S2, 1 Atl. 
360, wliere the following statute was enacted nearly four years after the 
date of the note sued upon- "No person who receives any money, or val¬ 
uable thing, as the consideration for a contract, express or implied, made 
and entered into on Sunday, shall be permitted to defend any action upon 
such contract on the ground that it was made and entered into on Sunday, 
until he shall re.store such consideration so received; provided that noth¬ 
ing herein contained shall apply to any action now pending,” The court 
held that '‘there is no vested light in any particular remedy Previous to 
the statute in question, a defendant sued upon a contract made on Sunday 
could avail himself of the defense that it was a Sunday contract; hut the 
fact that such a statutory defense .existed gave him no vested right, and 
therefore in this case no vested right has been impaired by the statute 
It in no way operates upon the contract, or renders it valid. It exists 
precisely as it did before The statute applies only to future remedies, 
and merely requires the defendant to restore the consideration received by 
him in the participation of an unlawful act as a condition upon which he 
may make his defense ” 

'I Fed. Reserve Bank v Kalin, 77 Fed. (2) 50; Demarse v Bruckman, 
298 N.Y.S. 736, 164 Misc. 331 Also see Bowing v Delaware Rayon Co (Dela.) 
188 Atl 769; Washington Nat Ins. Co. v McLemore (La.) 163 So. 773 Iii 
so far as the new statute merely provides for changes in the mode of 
procedure, it will not invalidate steps taken before it goes into effect, but 
will apply to all proceedings taken thereafter Clugston v Rogers. 203 Mrch. 
339, 169 N.W 9, 

T‘'i Ireland v Shipley (MS.) 166 Atl. 593. 

See §§ 277-278, supra. 

'' In re Ireland Dredging Coiti , 61 Fed. (2) 765 (sequestration of assets); 
Hoyt Metal Co. v Atwood, 289 Fed. 453; Adams v Green, 100 Ala. 218, 14 So 
54; Chiles v School Dist, 103 Mo. Ap. 240, 77 SW. 82 (judgment), People 
V 'Warden, 178 N.Y.S. 595, 109 Misc. 248; Merchants Bank v Ballou, 98 Va, 
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lates to procedure and presumptively is entitled to retruaetivc 
effect, should not be permitted to cut off existing rights without, 
at least, allowing the litigants a reasonable time within which to pro¬ 
tect themselves against the restrictions imposed by the superseding 
statute.'*® In fact, such a period of time should be carefully pro¬ 
vided lor ill any statute relating to remedy or procedure iii order 
to guarantee its just operation .so far as retroactivity is enncerned. 

112, 32 S.E 4S1, 44 L.R.A 306 (judgment); Ferguson v Ferguson (Va.) 192 
S.E. 774; Stewart v Vandervort, 34 W.Va. 524, 12 S.E. 736, 12 L.R.A. 50. 
And see McGirr v Piitchaid, 258 III. Ap. 467; "A cause ot action once Parted 
by the statute of limitations cannot be revived or the right ot defense to an 
action when once acquired cannot be affected by a subsequent amendment 
or lepeal of a statute, and the right to set up the bar of such a statute, or 
to interpose any other defense hei'etofore acquired to such a suit is a vested 
property right and cannot be taken away by legislation. The right of de¬ 
fense to an action is as much property within the meaning of the constitu¬ 
tion as the right to maintain such an action itself, and to deprive a person 
of either by retroactive legislation would be to deprive that person of his 
property without due process of law In view of this, together with ihe 
total absence of any express provision, oi even any implication that it wah 
the intention of the legislature to make the statute retroactive, the amend¬ 
ment in question does not in any way have any effect or bearing upon the 
right of the parties iu the case now before the court,” Also note Common. 
V Central National Bank, 293 Pa. 404, 143 Atl. 105, that there is no vested 
right in a mode of procedure, is a principle which also applies to actions 
pending 

"s Gilbert v Ackerman, 159 N.Y. 118, 53 NE. 753, 45 LR.A. 118; Hope 
Oil Corp V Humble Oil & Ref. Co (Tex.) 43 S.W. (2) 272 "It is well 
settled that it is within legislative power to change a statute of limitations 
regarding the remedy for the enforcement of existing rights, if a reason¬ 
able time be allowed to resoit to existing remedies, or a leasonalile remedy 
lie provided, to enforce such lights A statute which undertakes to ex- 
tuiguisli rights ot action without giving such opportunity, is not deemed 
a statute of limitations, but an arbitrary, unlawful impairment ot a con¬ 
stitutional right It is further well settled that what is a reasonable time 
is a matter largely of legislative discretion." Relyea v Tomahawk Paper 
& Pulp Co, 102 Wis. 301, 78 NW. 412. For such a statutory provision, see 
§ 423, infra And note Fannin County v Reiishaw (Tex.) 29 S.W. (2j 476, 
-'78; "Statutes of limitation relating merely to the remedy do not give 
vested rights The limitation provided for in the act in controversy simply 
defeats the remedy. There is an essential distinction betiveen a statute 
which not only bars the remedy but also extinguishes the right to llie thing 
or property in question. In the one case the right is extinguished, a bile 
in the other the right still exists but the remedy is taken away.” And 
basically, it may be suggested that from a practical standpoint if ihe 
action is harred, is there any real difference whether the right is extin¬ 
guished or not? 
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This rale is partii'iiliirly applicable to statutes of Imiitatioua, but 
m order to insure the fair operation of any legislation, it would 
seem ahvay,s pertinent to legislation, regardless of its natiu’e, if 
such legislation be capable of harsh retrospective operation. 


§286. The Principle Exempting Procedural Statutes From 
the Rule Against Retroactive Operation Analyzed and Criticized.— 
The court in Byler v Hershiuan (156 Misc. 349, 281 N.Y.S 942) di¬ 
vulges the rea,son for exempting' purely procedural statutes from 
the principle which looks askance upon a construetion which gives 
statutes retroactive operation. 

‘ ‘ Where a statute pertains and relates to procedural or ad- 
.iective law, such as the burden of proof, rules of evidence, etc,, 
the statute is held to be operative if the trial is held at a time 
subsequent to the enaetment of the statute, even though the 
events and prenii.ses upon Avhieh the action is liased antedated 
sucli enaetment, 

The reason for that exception to the general proposition out¬ 
lined above is readily perceptible So long ns the contents of 
the statute relate ouly to the remedy, to the proceeding, to the 
form, then its postulates become operative only when and if such 
remedy, form or procediu’e is invoked, that is, at the trial. And 
if the trial post dates the enaetment of tlie statute, even though 
the events upon udiich the action is based antedates such an op¬ 
eration, the operation of the .statute i.s in effect in fufuro ]'u.st 
a.s all other slatutes. Thus, in truth, this exemption is no ex¬ 
ception at all. It is an application of the general rule to a varied 
state of facts." 

NeATrtheless, while this view seems to stand upon a logical basis, 
it must be admitted that in many instances even a retroactive pro¬ 
cedural .statute operates unjustly. In .such eases, even though vested 
rights are not destroyed, their enjoyment or protection is certainly 
impaired. Undoubtedly, a better view is the one which will subject 
procedural .statutes to the rule applicable to statutes generally. This 
judicial attitude ivas taken by the coimt in Murphy v Boston & Maine 
E. E. Co. (77 ISkH. 573, 94 Atl. 967), involving a statute which 
placed the burden of proiing contributory negligence upon the de¬ 
fendant : 


" ‘In case.s where the legislature have unquestionable power 
under the constitution to take away or .substantially modify 
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the remedy in a pending suit, it is generally impolitic and un¬ 
just to exercise the power. When the plaintiff commence.s 
his action, he relies and has reason to rely on the remedy which 
the existing law gives him in the form of action ivhich he has 
chosen; and it is an established luaxiin in the constriietioii of 
.‘.tiitutes that the lawgiver will not he presumed to intend that 
a law should in any way affect the remedy in a pending suit, 
unless the intention is very clearly expressed.’ The same rea¬ 
soning is equally applicable to a defendant with reference to 
the rules of procedure by which he seeks to establish his 
defense.” 

Probably the best judicial attitude is the one enjoined upon the 
courts by legislative enactment and discussed in Liiitivilei v Linti- 
vilei (192 N. Y. S. 891,118 Mise, 192): 

“There is a safety valve, however, provided in section 1569, 
which permits the court or a judge to apply any 'remedial pro¬ 
vision,’ whatever that means, ‘in the interest of justice.’ ” 

Obviously, certain new procedural statutes are of such a char¬ 
acter that their application retroactively ivill tend to promote jus¬ 
tice, without any consequential einliarrassment or detriment to any 
of the parties eoneeriied. Of course, retroactive effect in such in¬ 
stances cannot be objectionable. But, on the other hand, even 
statutes relating to procedure may be productive of undesirable re¬ 
sults, if applied retroactively. M here this is true, they should be 
subject to the general rule ivhich looks with disfavor upon retro¬ 
activity. In view of this situation, if the court can select the rule 
to be applied, as determined from a consideration of the effect of 
retroactivity, it would seem that the undesirable effects of retro¬ 
active legislation would thereby he largely eliminated. 

In lieu of this rule, those cases, which follow the principle an- 
iiuuiiced ill lielyea v Tomahaw'k Paper & Pulp Co. (102 l\is. 301, 
78 N. W. 412) that a rea.soiiable time should lie allowed for those 
.subject to the new law within which to protect themselves against 
the new restrictions, provide a .shield against the injustices nhich 
too often flow from giving any statute retroactive operation. Or 
the same result may lie secured through the incorporation of a sav¬ 
ing clause, or some similar device whereby tlie old law is eontiinied 
in effect so far as matters arising during the life of the old law' 
are concerned. 
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§ 287. Remedies.—The pri)iciple.s above di.seu.s.sed will likewise 
apply whether the statute create.s a new remedy or enlar»es an 
existing one/'' being limited onlj' by the requirement that con- 
traetual obligations uanuot be affected or vested rights distm-bed 
So long a.s an alteration or extension of a remedy does not amount 
to a substantial impairment of an existing right, it may be deemed 
retroaetive.®^ This is so because a statute which affects the remedy 
only ns remedial in its nature, and con.sequently is entitled to be 
con.strned as remedial legi.slation. Conversely, therefore, if the 
statute pertains to the remedy, if vested rights are impaired or de¬ 
stroyed, it should be regarded as ivithin the rule against retroactive 
construction. To this extent, the law seems harmonious. 

But, a.s in the ca.se of procedural statutes, oftentirae.s the right 
and the remedy are so closely connected that any alteration in the 
remedy may adversely affect the rigid. Such was true in Winfree 
V Northern Pacific R. Co. (227 F S. 296, .33 S. Ct. 273, 57 L. Ed, 518): 

'■ It is true that it i.s said there rvas liability on the part of 

the defendant for it.s negligence before the passage of the act 

Til Barnett v Vanmeter. 7 Ind. Ap. 45, 33 N.E. 666, Myers v Moian, 99 
N.Y.S. 269, 113 Ap. Div. 427. A suit pencling to enforce a remedy or right 
conferred solely by statute is abated by an unconditional repeal before the 
rendition of judgmeut. Globe Pub. v State Bank, 41 Neb. 175, 59 N.W. 683, 
27 LH-A. 854. 

so Selectmen of Amesbury v Citizens Elect St. R. Co,, 199 Mass. 394, 
85 N.E. 419, State v Howse, 134 Tenn. 67, 183 S.W. 510. 

81 In re Rosenberg's Estate, 2S4 N.Y.S. 260, 157 Miso. 490 "In cases 
where the legislature has unquestionable power under the constitution to 
take away or substantially modify the remedy in a pending suit, it is 
generally impolitic and unjust to exercise the power. When the plaintiff 
eomiiiences his action, he relies and has leason to rely on the lemedy 
which the existing law gives him in the form of action which he has 
chosen; and it is an established maxim in the construction of statutes that 
the lawgiver will not be preseumed to intend that a law should in any 
way effect the remedy in a pending suit, unless the intention is very clearly 
expressed.” Murphy v Best. & Maine R. R, 77 N.H. 573, 94 Atl 967. The 
repeal of a statute takes away all remedies given by such statute, and 
defeats all actions pending under it at the time of the repeal, especially 
where the repealed statute creates a cause of action and provides a remedy 
not known to the common law. Pacific Gas & Elec Co. v State, 214 Calif. 
369, 6 Pac, (2) 78. But see Coast Surety Co. v Municipal Court, 136 Calif. 
Ap. 186, 28 Pac. (2) 421, that the rule that statutory remedies are pursued 
with full realization that the legislature may abolish the right to recover, 
is inapplicable to existing rights of action which have accrued. And from 
the standpoint of fairness, this latter view is clearly to he preferred. 
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of Congress and the act lias only given a more efficient and a 
more complete remedy. It, however, take.s away material de¬ 
fenses, defenses whieh did .something more than resist the 
remedy; they disproved the right of action Siicli defenses the 
statute takes awmy, and that none may exist in the present 
case is immaterial. It is the operation of the statute which 
determines its character.” 

Where this is the case, of course, the rule against retroactive oper¬ 
ation .should naturally he applied. And usually such cases arise 
where the statute involved creates both the right and the remedy. 

§ 288. Jurisdiction, Venue and Parties.—A court may he given 
jurisdiction over a cause of action which arose before the jurisdic¬ 
tional statute was passed.®- On the other hand, it is also possible 
that a statute may be construed so as to take juri.sdiction from a 
court over a case already pending,®-’ although such an intent should 
lie clearly expressed in the .statute.®’ So also a statute tran.sferriiig 
jurisdiction over certain causes of action, may operate on existing 
eaiise.s of action.®® 

Statutes pertaining to venue, like those iiertaiiiing to jurisdic¬ 
tion, may, too, where .such is the clear legi.slative intent,®'’ he emi- 
.strued a.s applicable to actions already e.vi.sting or pending when 
they are enacted.®'. In like manner, a statute which eimmeriites 
the proper parties in an action is subject to a retroactive construc- 
tioii so as to apply to an action peudiiig at the time the slalnte 
is enacted,®® or even to a cause of action already in existence though 
not pending in court.®® 

SI Laikm v Saffarans, 15 Fed. lit. Giand Trunk Ry v Board ol roiiirs, 
SS Me. 225, 33 Atl 988; State v Welch, 65 Vt. 50. 25 Atl. 900, Ball v P.esidio 
County (Tex. Civ. Ap.) 37 SW. 702 

S3 Fail child v U S., 91 Fed. 297; Remington v Smith. 1 Colo. 53, State V 
Lackey, 2 Ind. 285 (criminal jurisdiction) 

SI Crane v Reeder, 2S Mich. 527; State v Welch. 65 Vt. 50, 25 Atl. 300. 
Also see Larkin v Satfarans, 15 Fed. 1-17. But apparently contra. Buck 
V Dowley, 16 Gray (Mass.) 555, 

SB Grand Trunk Ry, v Board of Conira, 88 Me. 225, 33 Atl. 988 
so In re Sanhorn, 96 Mich. 606, 56 NW. 25; Baines v Jamison. 86 Tex. 
IIS, 23 S.W, 639, 

81 Houston T Graves, 50 Tex. 181. 

S8 Holyoke v Haskins, 9 Pick (Mass.) 259. Also see Waddill v Masten, 
172 IM.C. 582, 90 S E 69-1, regarding substitution of parties or joining of new 
parties 

iri Beiry v Kansas City etc, R. Co , 52 Kan. 759, 31 Pac. 805. 
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§ 289. Pleading'.—Statute,s relating to rnle.s of pleading can 
also be construed as applicable to causes of action already accrued®'’ 
or to pending actions,®* although here, too, retroactive operation 
should be clearly intended liy the legislature, especially where the 
action is pending in court when the statute is enacted "Where the 
action i.s pending at tlie time the statute modifying or ameuding 
existing rules of pleading heconies effective, the statute should, 
unless it clearly apjiears to he intended otherwise, be held in¬ 
applicable.®*^ 

§ 290. Evidence.—^But statutes relating to rules of evidence 
are not subject to the general principle which looks with disfavor 
on giving statutes retrospective effect,®® unless, of course, vested 
rights are disturbed or contractual oliligations impaired,®® or new 
rights created.®^ As a result, a .statute declaring a rule of evidence 
may he applied to action already accrued®® a.s well as to those which 


noSoutliern Indiana R. Co. v Peyton. 167 Ind. 690, 61 N.E 722; Howaid 

V Pall, 203 Mass, 273, 89 NE. 615; Gibson v Miller, 28 Ohio Cir.Ct. R. 421. 
Also see Duggan v Ogden, 278 Mass. 432, 180 N.E. 153, 52 A.L.R. 765, 

01 Willis V Fincher, 68 Ga. 444, Howard v Pall, 20S Mass. 273, 89 N.E 
615; State ex rel. Caidwell v Stuart, 111 Mo. Ap. 478, 86 SW 471; Agua 
Pura Co. V Las Vegas, 10 N.M. B, 60 Pac. 208, 50 L.R.A 224; Delaney v 
City of Cliester, 26 Pa. Dist. 62; Blair v Cary, 9 Wis. 543. 

Ola, New York L. Ins. Co. v Cumins, 24 Fed. (2) 1, Also see Crump v 
Wallace, 27 Ala. 277; Potter v Titcomb, 11 Me. 157. 

02 Matter of Patteison, 155 Calif. 626, 102 Pac 941; Ritter v Seestedt, 
212 Mich. 208, 180 NW. 412, Blyer v Hershman, 281 N.Y.S. 942, 156 Misc. 
349 Also see Downs t Blount, 170 Fed. 15, 95 C.C.A. 289; Wlieelock v 
Myers, 64 Kan. 47, 67 Pac. 632; In re McNaughton’s Will, 138 Wis. 179, 118 
N.W 997, But see Lowe v Harris, 112 N.C, 472, 17 S B. 539, 22 L.R.A. 379, 
wbeie an alteration of the parol evidence rule was held to be prospective 
only. 

03 Lowe V Hans, 112 N.C. 472, 17 S.E. 539, 22 L.R.A. 379 (parol evidence 
to identify land); Hartley v Johnson, 54 R.l. 477, 175 AH. 653 (prima facie 
case made by proof that motor vehicle was registered in the name of the 
defendant). 

01 Hartley v Johnson (R.l,) 175 Atl. 653. 

ossoutliern Indiana R. Co. v Peyton. 157 Ind. 690, 61 N.E. 722; Stocker 

V Poster, 178 Mass. 591, 60 N.E. 407; Lewis v San Antonio, 7 Tex. 288, Blyer 

V Hershman, 156 Misc, 349, 281 N.Y. S. 942. 
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are already pending iii court,’'® unless the legislative intent nega¬ 
tives such operation.®' In ermiinal eases, however, even rules of 
evidence should not lie given a retrospective effect.®® At least, 
this is by far the better view, as will appear more fully later on.®® 

f 

Of course, the reason for exempting statutes prescribing rules 
of evidence from the general rule disfavoring retrospective oper¬ 
ation, will be found in the nature of such statutes. They are 
remedial, or procedural. As was said by the court in Baxter v 
Hamilton (20 Mont. 327, 51 Pae. 265): 

"It is fundamental that a person has no vested right to 

have a controversy determined by existing rules of evidence. 

Like other rules affecting the remedy, they are subject to 

modification and control by the legislature ’’ 

Nevertheless, the alteration of existing rules of evidence, par¬ 
ticularly so far as pending litigation is concerned, may operate 
very harshly lu most instances, suits are instituted in view of 
existing rules of evidence, and an alteration of such rules may 
actually operate to destroy the cause of action by making the 
proof of legal liability impossible. "While the rule which holds 
that rules of evidence may be given a retroactive construction, such 
a construction, because of its inherent capacity for harsh oper¬ 
ation, is highly objectionable, at least, where the action is pending 
at the time the rule is altered or abrogated. 

§291, "Witnesses.—^Wlietlier a witness is competent or not 
will depend upon the law m existence at the time lie is called 
upon to te.stify—that is, at the time of the trial; heuee a statute 
pertaining to the competency of a witness will have retroactive 

oil Hubbard v New York etc. R Co., 70 Conn. 563, 40 Atl. 533; Stocker v 
Foster, 179 Mass, 691, 60 N.E. 407 (admissibility of evidence); Woodvine v 
Dean, 194 Mass. 40, 79 N.E. 882; Pish v Chicago etc R. Co., 82 Minn. 9, 84 
N.W. 458 (prima facie evidence), Baxter v Hamilton, 20 Mont. 327, 51 Pac. 
265, Grand Folks First M. E. Church v Faddeii, S N.D. 162, 77 NW 615; 
Cincinnati etc, Co. v Hedges, 15 Ohio Cir. Ct R. 254 (burden of proof). 
Walker v Alexander (Tex. Civ. Ap ) 212 S.W 713. And see Howard v Moot, 
64 N.Y. 2G2. If the statute states that it is confined to cases pending, it 
should not be applied to cases latei filed. Hardee v Lanford, 6 Fla. 13. 

m See Johnson v Pry, 195 N.C. 832, 143 S E. S57. 

iiSKittrell v State, 89 Miss. 666, 42 So. 609. Also see § 296, note 139, 
infra 

90 See § 295, infra. 
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nperalioii and affect pending' litigation as irell as acci’ued actions 
not 3 "Pt sxied upon, if such is the legislative iutentd“° 

§ 292. Trial.—Statutes regulating iiuatters pertaining to tlie 
practice and procedure of the court in the trial of a ease may 
also be given a retroactive operation, as a general rule.^°^ Thus, 
statutes designating the time*®" and regulating the mode*®-'' of 
trial, fixing the eoiupetency of jurors,*"■* placing the burden of 
proof,*®" and requiring seciu'ity for costs,*®® may be construed 

100 The Parmer v McGraw, 31 Ala. 659; Duckwortli v Duckworth, 9S Mcl. 
92. 56 All. 490, Besson v Cox, 35 N.J. Ea 87; Tahor v Ward, 83 N.C. 201; 
Johnson v Dexter, 37 Vt. 641. But see Hammond v Myrick, 14 Ga. 77. 

101 Orman v Crystal River Ry, Co., 5 Colo. Ap 493, 39 Pac 434; Gibson v 
Miller, 28 Ohio Cir.Ct. R 28, Phoenix Ins. Co. v Shearman (Tex. Civ. Ap.) 
43 S.W. 1063, Jones v Commonwealth, 86 Va. 661, 10 S.E. 1005 Such 
statutes can, of course, by their own languaa;e be made applicable only to 
futura actions Trebou v Zuraff, 50 lovja 455; Gasserl v Bogk, 7 Mont. 585, 
19 Pac. 281, affd. 149 U.S. 17, 13 S.Ct 738, 37 L.Ed. 631 

102 Hoa V Lefranc, 18 La. Ana 393. And see Hathaway v Merchants’ 
Loan Co., 218 III 580, 76 NE 1060, where a statute of limitations was given 
retroactive effect, but the presumption is against such effect, at least, so 
far as causes of action arising subsequent to tbe statute's enactment is 
concerned. Sobn v Wateison, 17 Wall. 596 (U.S.) 21 L.Ed, 737; McKissoii v 
Davenport, 83 Mich. 211, 47 N.W. 100, 10 L.RA. 507; Thomas v Higgs, 68 
W.Va. 152, 69 S.E 654 A reasonable time should be given for the tiling of 
existing cases after the statute’s enactment, Hathaway v Merchants’ Loan 
Co , 218 III. 580, 75 N.E. 1060 

103 Hoa V Lefranc, 18 La. Ann 393; State v Mam, 16 Wis. 398. 

loi Mercer v State, 17 Ga. 146. This rule is equally applicable to statute,s 
regulating challenges of jurors. Lore v State, 4 Ala. 173, Stokes v People, 
53 N.Y. 164. 

lOSBlyer v Hershman, 281 N.Y. S. 942, 156 Misc. 349. And note Murphy 
V Boston & Maine R. R Co., 77 N.H. 573, 94 Atl, 967, where aftei plaintiff 
had instituted his suit and before the trial thereof, the legislature passed 
an act which provided that- “Hereafter, in all actions of tort for personal 
injury, contributory negligence on the part of the plaintiff shall he a good 
defense to the action, and the burden of proving the same shall he upon 
the defendant” In deciding that the statute did not apply the couit an¬ 
nounced: "Moreover, the language of the statute does not require the 
construction contended for by the plaintiff. The first word in the section, 
'Hereafter', while probably unnecessary, may indicate a purpose to restrict 
its operation to actions thereafter brought, in contradistinction to action.s 
then pending But if it could also be reasonably claimed that the language 
refei.s to future trials of actions for personal injuries, tlie result would be 
that the statute is ambiguous in this respect and consequently that It does 
not clearly appear that it was intended to govern the trial of pending actions. 
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;i.s iippliPEil)le to all existing ciuiscs of iictioii whether peiuliui;' or 
not. Tln.s is the rule, exeept rvith reference to the burden of 
proof, ni both civil and ernninal cases,although in the latter 
type of ca.ses, it ivould appear more consonant with onr conception 
of eriiiiinal ju.stice to require the legislative intent for retroactive 
effect to be clearly expreRsed.^"" And, of conr.se, a statute regu¬ 
lating practice and procedure should not apply to a trial already 
had before the statute’s enactment nr effective date.^'**’ 

§ 293. Judgments.”®—A statute which regulates the enforce¬ 
ment of a jiidgineiit may receive a retroactive eonstniction.”^ And 
it IS immaterial whether the judgment was secured after or before 
the .statute’s eiiactiiieiil or effectiveness, for in either event the 
statute may he applicable. It has been so held where the statute 
pertained to the levy and the return of execution, and to the 
sale of property by virtue of the execution,”^ But considerable 
care should he exercised in order that a judgment secured before 
the enactment of the regulatory statute may not be impaired, de- 

Either view l.s fatal to the plaintiff's contention.” Also note Walher v 
Walker (Tex.) 212 S.W 713, rev 227 S.W. 696; "We think the general rule 
Is that as to civil cases a stalutory amendment affecting the admissibility 
of evidence, oi the probative effect of certain acts, pleadings, writings, affi¬ 
davits, etc, affects suits pending at the time of the amendment as well as 
suits died theieafter,” But note Dunlap v U.S., 43 Fed. (2) 999, ap. dis. 45 
Fed. (2) 1021. 

100Kinibray v Draper (Ehg.) L.R. 3 Q B. 160. 

lOT See oases under note 101, supra. But apparently, and pieferably, 
regarding tins view inapplicable to criminal cases, see Secor v State, IIS 
Wis. 621, 95 N.W 942 

103 Secor v State, 118 Wis. 621, 95 N.W. 912. 

100 People V Chalmers, 5 Utah 201, 14 Pac 131; Secor v State, 118 Wis. 
G21, 9a N.W 943. But the statute can be so woided that such trials will be 
aftecled Wonnley v Hamburg, 46 Iowa 144. 

110 For Curative Statutes and tlwir effect on judgments, see § 283, supra. 
And the costs in a case are controlled by the law In force at the termination 
ot the action Cam v French, 29 Calif. Ap 725, 156 Pac. 518; Lew v Bray, 
81 Conn. 213, 70 Atl. 628 ; Dougherty v Downey, 1 Mo. 674; Bray v Williams, 
137 N.C. 387, 49 S.E. SS7; Adair v Deckel, 17 Pa. Dist. 614 But see Whitney 
V Teichtuss, 11 Colo. 555, 19 Pac. 507 

iiiHenschall v Schmidtz, 50 Mo. 454. Also see Du Boise v Bloom, 38 
Iowa 512, pertaining to stay ot executlou, 

iia Pratt v Jones, 25 Vt. 303 

113 Allen V Cunningham, 3 Leigh (Va.) 395. 

111 Spencer v Carter (Va.) 4 Hen. & M. 402. 
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stroyecl or extended. In fact, no statute should receive a construc¬ 
tion which will impair an existing judgment or enlarge or validate 
it in any As a result, in ease of doubt, statutes affecting 

judgments should he regarded as applying to subsequently secured 
judgments only^” 

There does seem to be, however, at least one important ex¬ 
ception. A judgment in a suit brought for the enforcement of 
a public right may be annulled by .subsequent legislation and there¬ 
after rendered unenforceable, although, in so far as a private right 
has been incidentally established by such judgment, as for special 
damages to the plaintiff or for his costs, it may not be thus taken 
away.^^' 


§294. Appeals and Writs of Error.—If it is in accord with 
the legislative intention, statutes affecting appeals and wi’its of 
error will be given retroactive effect so as to be applicable to ap¬ 
peals and writs of error pending when the statutes were enacted, 
Such a construction, however, is not, and should not be looked upon 


113Lake V Boaynge, 161 Calif. 120, 118 Pac. 535; Slate v New York, etc, 

R. Co., 71 Conn. 709, 40 Atl. 925; Duperier v Iberia Parish Jury, 31 La. Ann, 
709; McNichol v U.S Mercantile Reporting Co,, 74 Mo. 457; Moore County 
Board v Blue, 190 N.C. 638, 130 S.E. 743; Pielden v Lahens, 22 N.Y.S. 436, 
And note Swinburne y Mills, 17 Wash. 611, 50 Pac. 489, where a atatute 
which authorized the court to open defaults, was held inapplicable to de¬ 
faults already existing. 

nuTremont etc. Mills t Lowell, 165 Mass, 266, 42 N.E. 1134; Caruth v 
Anderson, 24 Miss. 60. State v Connell, 43 N.J.L. 106; Denny v Bean, 51 Ore. 
180, 93 Pac. 693, 94 Pac. 503. 

Ill Hodges V Snyder, 261 U.S. 600, 43 S.Ct. 435. 67 L.Ed. 819. 

iisGwin V U.S, 1S4 U.S, 669, 22 S.Ct,.526. 46 L Ed. 741; Callahan v Jen¬ 
nings, 16 Colo. 471, 27 Pac. 1055; Lake Erie etc, R. Co. v Watkins, 157 Ind. 
600, 62 N.E 443; Donaldson v Security Trust Co. (Ky.) 47 S.W. 763, 66 

S. W. 424; McDowell v Fuller, 169 Mich. 332, 135 NW. 265; Ryan v Waule, 
63 N.Y. 57; Moberly v Roth, 23 Okla. 856, 102 Pac. 182; Catterlm v Busn, 
39 Ore. 496, 59 Pac. 706, 65 Pac 1064; McClain v Williams, 10 S.D. 332, 73 
N.W. 72, 43 LR.A 287, Davidson v Brown, 93 Wis. 85, 67 NW. 42, Of 
course, pending appeals may be expressly exempted, Harrison v Smith 2 
Colo. 625. A writ of error, even in a criminal case, ielates to remedies, and 
is not retroactive in any obnoxious sense because it relates to writs of error 
on past judgments. Jacquin v Common. (Mass.) 9 Cush. 279. 
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with favoi'.^’'’ Therefore, unless clearly applying to pending appeals 
and writs of error, statutes of this type should lie considered as 
relating only to future appeals and writs of error,and any doubt 
should he resolved against retroactive operation. 

Moreover, statutes pertaining to appeals and writs of error 
may also affect pending cases in which judgment has not been 

119 Gatterlin v Eusb, 39 Ore. 496, 59 Pac, 706, 65 Pac. 1064 And retro¬ 
active effect must be given by express language and not simply by im¬ 
plication. Callahan v Jennings. 16 Colo. 471, 27 Pac. 1055. Also see Lusk 
V Kershow, 17 Colo. 481, 30 Pac 62. But note United States v The Peggy 
(U.S.) 1 Ci'anch 103, 2 L Ed 49" "It is, in the general, true, that the province 
of an appellate court la only to inquire whether a judgment, when ren¬ 
dered, was erroneous or not. But if, subsequent to the judgment, and 
before tlie decision of the appellate court, a law intervenes and positively 
changes the rule which govenia, the law must be obeyed, or its obligation 
denied If the law be constitutional, and of that no doubt, m the present 
case, has been expressed, I know of no court which can contest its obliga¬ 
tion. It is true, that m mere private eases between individuals, a court 
will and ought to struggle hard against a construction which will, by a re¬ 
trospective operation, affect the rights of parties, hut in great national 
concerns, where Individual rights, acquired by war, are sacrificed for 
national purposes, the contract makiiig the sacrifice ought always to re¬ 
ceive a construction conforming to its manifest import; and If the nation 
has given up the vested rights of its citizens, It Is not for the court, but 
for the government to consider whether it he a case proper for compensa¬ 
tion. In such a case, the court must decide accoiding to existing laws, and 
if it be necessary to set aside a judgment, rightful when rendered, but 
which cannot be affirmed, but in violation of law, the judgment must be 
set aside.” "It is within the jurisdiction of the lawmaking power to cut 
off the right of appeal by retroactive legislation so as to destroy appeals 
perfected before the taking effect of such law. ... To do this obviously 
works great hardship and apparent injustice upon those who may have 
waived other remedies allowed by law for the correction of possible errors 

. Therefoie, unless the act itself clearly indicates an intention that it 
shall have a retroactive or retrospective effect, the rule of statutory con¬ 
struction that such statutes are not to he construed as intended to apply 
retroactively so as to affect pending appeals, is fully recognized and well 
established by the decisions of this state. ... It is ivell settled that, in order 
that such changes in the law as the termination of appellate jurisdiction 
may aftect pending appeals, the amending law must either expressly so 
declare or an implication that such was the intention of the lawmaking 
power must be definite and clear." Jones v Summer, 105 Calif. Ap. 51, 286 
Pac, 1093, 1094. 

120 Gatterlin v Bush, 39 Ore. 496, 59 Pac 706, 65 Pac. 1064. Also see 
Salisbury v La Pitte, 50 Colo. 404, 115 Pac. 533; Terry v Johnson, 105 Ky. 
760, 49 S,W. 767; Missouri etc R Co. v Waggoner, 102 Tex. 260, 115 S.W. 
1172. 
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I’enrlevefl^'^ as Avell as those in which judgment has been reuderecl/-- 
if suc'li is the legislative iiilentioii, and provided, however, in the 
latter instance, that vested rights are not interfered ivith or de- 
atroj'edd-® In fact, statutes regulating appeal,s and writs of error 
must not ever impair vested rights obtained by judgment.^^^ An d 
while the cases are not uniform or harmonious, those are certainly to 
he preferred which refuse to give a statute retroactive effect so as to 
affect a judgment correctly rendered but pending on appeal, by 
de-strojiug or altering tbe cause of action or a defense thereto 
on which such judgment rvas rendered.^^’' The validity of a judg- 


121 Bernard v Boggs, 4 Colo. 73; Holcomb v People, 79 III. 409, Kvaus- 
ville etc R. Co v Terre Haute, 161 Ind. 26, 67 N.E, 686; 'Western Tie etc. 
Co. V Nayler Dram. Dist. Co., 226 Mo. 420; 12$ SW. 499, Niendorff v Man¬ 
hattan R. Co, 150 N.Y. 276, 4-1 NE. 976; Travelers Ins. Co. v Myers, 159 Ohio 
St. 333, 52 N.E, 831; Wallace v Pecos etc. R Co., 50 Tex. Civ. Ap, 296, 110 
S.W. 162; Allison v Wood, 104 Va. 765, 52 S.E. 659. But a coatrci and piet- 
erable view seems to prevail in Canada. Doran v Jewell, 49 Can. S.C. 88; 

Williams v Irvine, 22 Can. S.C 108. A case pending on appeal from the 

justice of the peace court iu the circuit court is a case pending. Carlton v 
Herndon, SI W.Va. 219, 94 S.E. 131. 

122De Mund v Olcestei (Ariz.) 141 Pac 573; People v Nash, 15 Calif. 
Ap. 320, 114 Pac. 784; Lake Erie etc. R, Co. v Watkins, 157 Ind. 600, 62 
N.E 443; Leavenworth Coal Co v Barber, 47 Kan. 29, 27 Pac 114; Hale v 
Grogan, 106 Ky. 311, 50 SW. 257, Oppegaard v Renville County, 110 Minn. 
300, 125 N.W. 504, Ryan v Waule, 63 N.Y. 67, Rouse v Chappell, 26 Ohio 
St 306; Boucofski v Jacobsen, 36 Utah 165, 104 Pac, 117; Allison v Wood, 
104 Va. 765, 52 S.E. 559 

123 Cassard v Tracy, 52 La. Ann. 835, 37 So. 368, 49 LR A. 272; Atkinson 
v Dunlap, 50 Me. Ill; Germania Sav. Bank v Suspension Bridge, 159 N.Y. 

362, 54 N.E. 33; Gompf v Wollinger, 67 Ohio St. 144, 65 N.E 878; Lancaster v 

Barr, 25 Wis. 560. Also see Carleton v Goodwin, 41 Ala. 153, where a statute 
was held to be invalid that revived a discontinued appeal. 

121 Apparently, vested rights aie not interfered with where a statute 
IS enacted granting a new trial, before a pending suit was tried. Lovell v 
Davis, 52 Mo. A. 342, But the right of appeal has been held to be properly 
taken away through the enactment of a statute even as to a case in which 
judgment had been rendered before the passage of such statute. Ryan v 
Waule, 63 N.Y. 57. In connection with text, also see Pacific Mail S S- Co 
V Joliffe, 2 Wall. (U.S.) 450, 17 L.Ed. 805; In re Standard, 126 Calif. 113, 54 
Pac. 259, 5S Pac. 462, 45 L.R.A, 788, Parmelee v Lawrence, 48 III. 331. 

12SPeople T Moore, 1 Idaho 662; Bedier v Puller, 116 Mich. 126, 74 N.W. 
506. But see King v Course, 25 Ind. 202; In re Commissioner ot Public 
Works, 97 N.Y.S 503, 111 Ap Dlv. 285. 
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iiieiit slioiilcl be preferably tested by the law existing at the time (if 
the judgment’s reiiditiond^® 

If the rule would always he applied that the validity nf a 
judgment should lie determined by the law in force at the time 
of the first rendition thereof, even though that judgment was not 
final, a more equitable operation of the law would result. Actually, 
when a judgment is rendered, even though it i,s subject to appeal, 
is it not logical to regard it as creating vested rights—alisoliitely 
vested so far as the law is eoiieenierl under which the judgment 
was rendered—subject only to Ihe condition subsequent that the 
judgment may be reversed for errors committed in its rendition'’ 
That this view of the status of a judgment is a correct one, appears 
more vividly when we consider what happens when the judgment 
is not appealed from, or when it is not prosecuted to its ultimate 
detei'iuination. lii such instances, the .indgnieut really become,s final 
for all practical purposes from the date it was rendered. The 
appeal simply prevents its eiiforceineiit until the appellate court 
ean del ermine whether it was rendered according to the law. That 
the juclgnieiit when rendered by the trial court possesses all the 
essential elements of a final judgment is further revealed when we 
recall that even an appeal will not in all cases prevent an en¬ 
forcement of the judgment, unless a supersedeas bond is posted. 

It would seem, however, at least as a general rule, that so far 
as statutes which pertain to appeals are concerned, there is little 
danger of impairing vested rights so long as the judgment is not 
filial. Naturally, therefore, it is essential to know when a judg¬ 
ment is final. As we have ju.st nidieated, there is some confusion 
ill thi.s re.speet Is the judgment a final one when rendered by 

i-(iWiiglit V Graham, 42 Ark. 140; Hancock v Thom., 46 Calif. 643; 
Iledinbo v Pretz, 99 Ind. 458, Morrison v Pepperman, 112 Iowa 471, 84 N.W. 
522; Owensboro, etc., H Co, v Barclay, 102 Ky, 16, 43 S.W. 177, State v 
KirWancl, 41 S.C. 20, 19 SB. 215; Metropolitan Life Ins Co. v Eutlierford 
(Va.) 35 S.E 719. And note Union Pac. E, Co v Snow, 231 U.S. 204, 58 
LEd. 1S4, 34 S Ct 104; Slate v Small, 131 Mo, A. 470, 109 S.W. 1079. But 
contra, that the case will be controlled by the law existing at the time of 
tile appellate court's decision. Yeaton v U S., 6 Crauch (U.S.) 281, 3 L.Ed. 
101; Merlo v Johnston City, elc., Co., 258 III. 32S, 101 N.E 525; Day v Day, 
22 Md. 530; Montague v State, 54 Md, 481; Donnelly v Scarborough, 91 Miss. 
584, 4G So. 404, Cline v Brooks, 65 Mo. 61, Simpson v Stoddard County, 173 
Mo. 421, 73 S.W 700; In le Stickney, 185 N.Y. 107, 77 NE, 993 Of course, 
contract rights cannot he interfered with. Ameiican Sugar Ref Co v New 
Orleans, 119 Fed. 691, 55 C C A 328. 
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the eourt of first resort or the court of last resort ? Does a jiidg- 
meiit rendered in a nisi pritis court create property rights of 
sufficient calilire that any impairment thereof, except in accord¬ 
ance with tlie law under which they were adjudicated, operates 
to impair vested rights? Most cases seem to take the view that 
as long as the ease is pending; that is, as was suggested in Stock- 
ard V Hamilton (25 N. M. 240, 180 Pae. 294), so long as it remains 
undecided or not terminated, it is a pending case. Logically, this 
view is probably correct; and, as a result, and m accord with the 
aimouncenieut of the rule in Wall v Chesapeake & Ohio Ry. Co. 
(290 111, 227, 125 N E. 20), the appellate court must dispose of 
the case under the law in force when its decision was rendered. 
The judgment, therefore, does not become final until announced 
by a court of last resort. 

As a result of the rule which will allow the retroactive oper¬ 
ation of statutes relating to appeals until a final judgment has been 
rendered, any alteration in such statutes obviously affects pend¬ 
ing appeals. If the law as it exists upon the judgment’s rendition 
and before the appeal is taken, is not regarded as applicable, 
some authorities point out what seems to he an mtermediate view, 
and insist that the law in force at the time the appeal is taken or 
granted should control. The reason for this rule is pronounced by 
the court in the rather recent case of Beal v Superior Court (137 
Calif. Ap. 559, 31 Pac. (2) 223, 225): 

"There should be no vested right in a wrong judgment be¬ 
fore the same has become final. . . . While the right of appeal 
may be limited by time and by other considerations, when 
taken, the appeal is a further proceeding every step of which 
arises after judgment. The losing party may decide to appeal 
at any time within the limit provided. How the appeal may 
then he taken and the manner of considering the same are 
entirely matters of procedure relating to acts occurring after 
the date of judgment. Any rules with respect thereto became 
applicable, not by reason of the judgment but by the taking 
of the appeal. It seems reasonable that this subsequent step, 
which may not have been contemplated when the judgment was 
entered, should be governed by the rules of law in effect when 
it is taken rather than by those which prevailed at a former 
time when an act occurred which has been completed and which 
in itself calls for no further rules of procedure," 
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§ 295. Amendatory Acts, Generally.i^i—As with .statutes gen¬ 
erally, ail amendment will have no retrospective operation, unless 
its terms clearly indicate a different hitent.^^s ^ 

presumption that amendments are effective prospectively^-'’ Con¬ 
sequently, rights acquired under a statute before it.s amendment 
are not affected, unle.ss the amending .statute, expressly or by nec- 
e,ssary implicatiou ,so provides.”® Rut if the legislative intent re¬ 
quires it, retroactive operation must be given to the amendmeiit.”i 

But there are exceptions to the general rule against retroactive 
operation even m the ease of ainendmeiit.s. For instance, an amend¬ 
atory act which is not pas,sed until after the rights of the parties 
have become fixed eaimot be applied,”- for amendatory acts can 
no more abrogate or impair vested rights than original statnte.s, 
but where the amendment relates to procedure and remedy, it may 
he given retroactive effect.^” Even .so, it is not always easy to 
determine when retro,spective effect is proper, for the line of 
deinareatioii between rights and remedies and procedure is often 
very vague. Some of the difficulty, however, will vanish if the dis¬ 
tinction pointed out m Meflirr v Pritchard”^ is kept in mind; 

121 See also § 306, Infra, for further treatment 

128 Erie County v Lowenstein, 195 N.Y.S. 177, 202 App. Div. 579. 

120Los Angeles Bond & Securities Co v Health (Calif.) 7 Pac. (2) 1089; 
American Surety Co. v Alamo Iron Works (Tex. Civ. Ap.) 29 S.W. (2) 493, 
rev on other grounds, 36 S.W. (2) 714, 

130Gully V Holaday (Miss.) 145 So. 742, People ex rel Beckford v Che¬ 
shire, 217 N.Y.S. 215, 128 Misc 10 Also see Ford Motor Co v State, 59 
N.D. 792, 231 NW. 883. 

131 Warner v Walsh, 27 Fed. (2) 952; In re Frees’ Estate, 187 Calif. 150, 
201 Pac. 112; Cummin.s v Pence, 174 Ind. 115, 91 N.E 529 (implication); 
Parsons v Wayne County Cir. Judge. 37 Mich. 387, Mott Store Co. v St 
Louis, etc, R Co., 254 Mo. 654, 163 S.W. 929, Abbott v State, 117 Neb. 350, 
220 NW. 578, In re Kingsbury, 230 N.Y. 580, 130 NE, 901, Ford Motor Co. v 
State, 59 N.D. 792, 231 N.W. 883; Kelley v State, 94 Ohio St. 331, 114 N.E. 
255, and see Leak v Gay, 107 N.C. 468, 12 S.E 312 (implication). Where a 
statute is amended "so as to read as follows," it is not operative retrospec¬ 
tively. People Y Sears (III.) 176 N.E. 273. 

132 New York, etc., R. Co. v Huebschmaim, 111 N.J. Eg. 547, 162 Atl. 767. 

133Rice V Dunlap, 205 Calif. 133, 270 Pac. 196; Macaffer v Boston & M. 

R. R, 274 N.Y.S. 246, 242 Ap, Div. 136, also see In re Martell’s Estate (Mass.) 
177 N.E. 102, that an amending statute which relates to procedure will also 
be applicable to cases already pending. 

i34Mc6iiT V Pritchard, 258 111. Ap. 467. 
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“^Ye are of the opinion that since the rig-lit of action for 
death liy a n'rongful act is wholly statutory and must he taken 
with all the conditions imjiosed upon it, the Inn-den was on ap- 
jiellant to bring himself within the requirements of the statute 
and if the creating a right to institute a suit for damages re¬ 
quires the action to be brought within a specified time, it is 
more than an ordinary Statute of Innitation hnt goes to the ex¬ 
istence of the right itself. Tt is a condition attached to the right 
to sue and must he complied with and if suit is not instituted 
within the time required by the statute giving the right to re- 
eoier for a wrongful act, it cannot he, liy the amendnieut to the 
Practice Act in question, extended, nor can the anieiidmeiit 
relieve the appellant from performing the ucee.ssary conditions 
precedent to the right of recovery.” 

In other words, the view seems to prevail that if an amendiiumt 
provides a remedy for the redress of a wrong or for the eiiforce- 
meut of a right wliere none before existed, the amendment may be 
regarded as prospective, but if a right to recover existed liefore, 
and the auipiidnient relates to procedure and merely prescribes a 
remedy, the aiiieiidnieiit is retroactive But in most instances, 
even though the statute may be given retroactive operation, it 
is apt to operate harshly. At least, iii a penal case, such operation 
has been deemed a .sufficient reason for refusing retrospective 
effect: 

"Tf the legislature had intended that the amendment . . 

operate retroactively, it should so declare and provide a rea¬ 
sonable tune thereafter for compliance with its provisions. 
'Willie placing the food in cold .storage on November 28, 1913, 
was entirely lawful, yet under the amendment, thereafter made 
to the .statute, such storage, continued without any act on the 
part of the defendant, liceaiiie unlawful. It is not correct to 
say that the defendant’s offense was wholly after the aineiid- 
meiit. He could not have coniinitted the offense at or near 
the time the information was filed, if he had not had the pigs’ 
feet in cold storage at and prior to the time of the amendment 
of the statute 

AVhetlier this case be considered directly in point or not, it does 
indicate the po.ssihle effect of retroactive operation, and indicates 
the desirahilitj- of at lea.st allowing those affected hjf the change 
ill the law to have an opportunity to protect themselves, if the 
amendnieut is to operate retrospectively 


133 People V Weiidel, 217 N.Y. 260, 111 N.E. 46, 47 
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§ 296, Repealing' Acts, Generally.i^"— Repealing acts, as a gen¬ 
eral rule operate retroactivelj',^’" and, in the alisence of a legislative 
inteutiou to the contrary, should not he denied that effeetd-’* Rut 
even a repealing .statute must not interfere with vested right.s nor 
impair the oliligatioiLS of contracts^®® If any other coustriietioii is 
possible, the act should not he construed so as to affect ridits which 
have vested under the old law, or as reguiriug the abatement of 
actions instituted for the enforcement of such rishts,^^® 

A repeal will generally, therefore, divest all inchoate rights 
which have arisen nnrler the repealed statute,and de.stroy all 
accrued camses of action based thereon As a result, such a re¬ 
peal, without a saving clause,will destroy any proceeding, 
whether not yet hegnn, or whether pending at the time of the en- 
aotment of the repealing act, and not already prosecuted to a final 


130 See also § 31C, infra, for further treatment. 

i37Hazzai'd v Alexander (Dela.) 173 Atl. 517; Merle v Johnston City, etc., 
Co., 258 111. 328, 101 N.B. 525; Parr v Paynter, 78 Ird. Ap 639, 137 N.E 70; 
Gordon v State, 4 Kan. 489; Beljer v Zawadzki, 252 Mich. 14, 232 N.W. 746; 
Westmeyer v Gallenkamp, 154 Mo. 28, 65 S.W 231; Wikel v Jaclison County. 
120 N.C. 451, 27 S.W 117, Curran v Owens, 15 W.Va. 208. 

issHazzard v Alexander (Dela.) 173 Atl 517, Gorley v Sewell, 77 Ind. 
316; Morgan v Chappie, 10 Kan. 216; Blakemore V Cooper. 15 N.D. 5, ]06 
N.W 566; Common, v Mortgage Tiust Co., 227 Pa. 163, 76 Atl. 5. 

130 Pacific Mail S.S Co, v Joliffe, 2 Wall. (U.S.) 450, 17 L.Ed. 805; Bank 

V Colquitt County, 169 Ga. 534, 150 S.E. 841 A right of defense to an action 
once acquired, cannot he affected by a subsequent repeal. McGuirr v 
Pritchard, 258 111. Ap. 467. 

110 Duke Power Co. v S.G Tax Comm., 81 Fed. (2) 513. Legislation 
expressly or impliedly repealing earlier statutes, is not to be given letio- 
active effect, m absence of evidence of contrary intent, People v Ropei, 259 
N.Y. 635, 182 N.E. 213, especially where tax statutes are involved. Mann v 
Allen, 171 N.C. 219, 88 S E. 235 

141 Detroit Trust Co v Allinger, 271 Mich. 600, 261 N.W 90. 

142 Cook V LaVina Land Co. (Calif.) 39 Pac (2) 458. 

143 Generally, saving clauses are used to preserve existing riglits. Lido 

V Vogel, 291 N.Y.S. 92 For detailed treatment of such clauses, see infra 
§ 300, et seq. 
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judgment so as to create a vested riglitd'*'* This is true, as the court 
stated, in Wall v Cliesapeake & Ohio Ey. Co because 

"There is no vested right in a public law which is not iu 
the nature of a private grant. However, beneficial an act of 
the legislature may be to a particular person, or however in¬ 
juriously Its repeal may affect him, the legislature would clearly 
have the right to abrogate it.” 

As iu the ease of aniendnieiits, there is one important distinc¬ 
tion which must lie kept in mind, and that is the difference between 
rights dependent upon statute and those wdiich are not. rienerally, 
an action dependent upon a statute falls with its repeal,even 

IN Billiard Table Mfg. Co v Bank. 16 Fed. Supp 990; Pittsley v Dayld 
(Mass.) 11 N.E. (2) 481; Clatsop County v Oregon Lumber Co. (Ore.) G5 
Pac (2) 1 (appeal from board of equalization). And see Cleveland, etc., R 
Co V Mumford (Ind.) 197 N.E. 826, where the repeal of a statute during the 
trial prevented a judgment from being rendered. Similarly, there can be 
no legal conviction for an offense, unless the act be contrary to law at the 
time it Is committed, nor can there he a judgment, unless the law Is in force 
at the time of the indictment and judgment. "If the law ceases to operate, 
by Its own limitation or by a repeal, at any time before judgment, no judg¬ 
ment can be given. Hence, it is usual in every repealing law to make It 
operate prospectively only, and to insert a saving clause, pieventlng the 
retroactive operation of the repeal and continuing the repealed law In force 
as to all pending prosecutions, and often as to all violations of the existing 
law already committed." Common v Marshall (Mass.) 11 Pick. 3B0. Also 
see Haitung v People, 22 N.Y. 95. 

143 Wall V Chesapeake & Ohio Ry. Co., 290 III. 227, 125 N.E, 20. 

110 Coker v Fountain, 200 Ala. 95, 75 So 471; Byer v Zavvadzka, 252 Mich. 
14, 232 N.W, 745; Globe Publishing Co. v State Bank, 41 Neb. 175, 59 NW, 
683, 27 L.R.A. 854. But rights accrued are not affected; Security Bank & 
Trust Co. V Barnett, 169 Okla. 298, 36 Pac. (2) 874; Keystone State Bldg. & 
Loan Assoc, v Butterfield, 74 Pa Super 582; thus, a statute making the 
breach ot the conditions of insurance policies no defense unless the insurer 
was injured thereby, was not repealed so far as outstanding policies W'ere 
concerned, as it had become a part of the policies. Lindemann v American 
Insurance Co., 217 Mich. 638, 187 N.W. 331. Conversely, a contract origi¬ 
nally void because of a statutory inhibition, is not validated by the later 
repeal of the statute Grossman v Calonia Land & Imp. Go , 103 N.J.L. 98, 
134 Atl. 740, Also see Coast Surety Co v Municipal Court, 136 Calif. Ap. 
186, 28 Pac, (2) 421, involving forfeiture of penal bond, that the rule that 
.statutory remedies are pursued witli full tealization that the legislature may 
abolish the right to recover, is inapplicable to an existing right which has 
acciued. Nor will the repeal of the habitual criminal act release a defendant 
convicted and serving a sentence under it. In re Kline, 70 Ohio St. 25, 70 
N.E 511. But unless specifically retained, the penalty falls with the repeal 
of the statute imposing it, since there is then no authority existing for its 
imposition. Schuetz' Estate, 114 Pa. Super. 602, 174 Atl. 832, Common, v 
Louisville & N. R. Co„ 186 Ky. 1, 215 S.W. 938, 



§296 


PfiOSPECTIVE AND RETROSPECTIVE OPERATION 


601 


after the action thereon has been instituted] in the absence of a 
saving clause,In other words, rights dependent upon a statute 
and still inchoate, that is, not perfected liy a final judgment, are 
lost by a repeal of the statuted'*® The following language from 
Wall V Chesapeake & Ohio Ry. Company''*'’ will give some idea of 
the effect of a repeal before final judgment has been rendered: 

“It is well settled that if a statute giving a special remedy 
is repealed without a saving clause in favor of pending suits, 
all suits must stop where the repeal finds them. If final re¬ 
lief has not been granted before the repeal went into effect, 
it cannot be after. If a case is appealed, and pending the ap¬ 
peal the law is changed, the appellate court must dispose of 
the case under the law in force when its decision was rendered. 
The effect of the repeal is to obliterate the statute repealed 
as completely as if it had never been passed, and it must lie 
considered as a law which never existed, except for the pur¬ 
poses of those actions or suits which were commenced, pro,se- 
cnted, and concluded while it was an existing law. Pending 
judicial proceedings based upon a statute cannot proceed after 
its repeal. This rule holds true until the proceedings have 
reached a final judgment in the eoiu't of last resort, for that 
court, when it comes to announce its decision, conforms it to 
the law then existing, and may therefore reverse a judgment 
which was correct when pronounced in the subordinate tribnnal 
from whence the appeal was taken, if it appears that pending 
the appeal a statute which was necessary to support the judg¬ 
ment of the lower court has been withdrawn liy an absolute 
repeal.” 

But a different attitude has been taken by the court where a criminal 
statute was involved: 

“Defendaut contends that, as the crime was committed be¬ 
fore the amendment of the statute requiring his appearance 
forthwith before the district court, said amendment is ex post 
facto and does not apply to this case, and that he has the right 
of appeal niider the previous provision This is not an amend¬ 
ment cliangmg the punishment for the crime changed, nor 
does it alter the situation of the defendaut to his disadvantage. 
It is merely a change of procedure in the right of appeal, and 

i4TBei'g V Traegei-, 210 Calif. 323, 292 Pac. 495. This is especially true 
where tile statute creates a cause □£ action providing a remedy not known 
to the common law, Continental Oil Co. v Montana Concrete Co, 63 Mont. 
223, 207 Pac. 116. 

148 Byer v Zawadzka, 252 Mich. 14, 232 NW. 746. 

149 Wall V Chesapeake & Ohio Ry. Go., 290 III. 227, 125 NE. 20. 
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as sncli the appeal is gOA’cnied by the provisions of the law 
applicable thereto at the time the jndf?ment was rendered.’”^’® 

Similarlyj in Dunlap v Ihuted States the court refused to apply 
a statute, which altered a rule of evidence, retrospeeth^ely so as to 
grant a litigant a new trial; 

"It is further urged in this respect that a new trial should 
be granted because, under the recent acts of Congress—amend¬ 
ing the statute, the conelusive presumption of good healih is 
removed, and that on a new trial defendant will be permitted 
to introduce the evidence strikened. Of course, this case was 
tried under rules of evidence in force at the time of the. trial, 
and any change in the statute since the trial would not govern 
or apply to rulings and admissibility of evideiice accrmng at 
the trial." 

Due to the numerous troublesome problems which constantly 
arose with the repeal of statutes, as well as to the uumerous cases 
where hardshiji was caused, statutes have been enacted in several 
states expressly providing that the repeal of a statute shall not 
affect any rights, causes of action, penalties, forfeitures, and pend¬ 
ing suits, accrued or instituted under the repeal statute.^’’- 
of course, statutes of this type are highly desirable, lor practical 
as well as for equitable purposes, yet the difficulties and inequities 
have not been entirely removed. For instance, the term "suit or 
proceeding” has lieeii held not to extend g'eiierally to include 
appeals ,1"'^ and such statutes have been held not to apply to suits 
affecting remedy, as they are intended to protect rigdrts and not 
privileges.^'" They have also been held not to save the right to 

IM Abbott V state, 117 Neb, 350, 220 N.W. 578, 579 

ir,i Dunlap v 11 S, 43 Fed. (2) 999, ap. dis. 45 Fed. (2) 1021. But the 
parties to an action which has been reversed tor a new trial are entitled to 
the benefits ot changes in procedural law' made up to the time ot the new 
trial Rice v Dunlap, 205 Calif. 133, 270 Pac 196, 

1.1J Great Northern Ry. Co v U S.. 208 U.S. 452, 28 S.Ct 313, 52 L Ed. 567; 
Kelly V Larkin, 47 Calif. 58, Cavanaugh v Patterson, 41 Colo. 158, 91 Pnc. 
1117, Chicago, etc, R Co. v People. 136 III. Ap 2; Denning v Yount, 9 Kan. 
Ap 708, 59 Pac 1092; Bell v McCoy, 136 Mo. 552, 38 S.W, 329; City ot N.Y, 
V Herdie, 74 N.Y.S. 104, 68 Ap. Dir. 370, City pf 'Wilmington v Cronley, 122 
N.C, 383, 30 S.E. 9; Wright Lumber Co. v Hixou, 105 Wis. 153, 80 N.W. 1110 
For a typical statute of this type, see infra, §§ 372 and 422. 

’’■’’"r- ‘•'V v Pappas (Miss.) 135 So. 348. "Proceeding’' held to mean all 
■'easures adopted In the prosecution or defense ot an action 
ge County vWorten (Okla.) 29 Pac, (2) 1, 
owa State Highway Comm (Iowa) 233 NAV 876. 
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try a pending cause under a rule of evidence established by the 
repealed statiited“® And the words “penalty incurred, “ in a stat¬ 
ute of this character, are to be given their ordinary meaning, 
which is a pnnislmeut brought upon one’s self, and therein are es¬ 
pecially, if uot solely, applicable to criminal casesd®® 

156 Wheeloclc v Myers, 64 Kan. 47, 67 Pac. 632. 
iB6ln re Schneck, 78 Kan. 207, 96 Pac. 43. 
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CONSTRUCTION OF PROVISOS,^ EXCEPTIONS ^ AND 
SAVING CLAUSES ^ 

§ 297. Provisos, Generally. 

§ 298. Void Provisos 
§ 299. Exceptions. 

§ 300. Saving Clauses. 

§ 301. Some Illustrative Cases. 

§297. Proviaos, Generally.—Even though the primary pur¬ 
pose of the proviso i,s to limit or retrain the general language of a 
statute/ the legislature, unfortunately, does not always use it with 
technical correctness. Consequently, where its use creates an 
ambiguity,^ it is the duty of the court to ascertain the legislative 
intention,® through re.sort to the usual rules of coustriiction appli¬ 
cable to statutes generally, and give it effect^ even though the 

1 For definition of Proviso, see § 91, supra. 

2 For definition of Exception, see § 91, supra, 

3 For definition of Saving Clause, see § 9S, supra. 

4People V Andrus, 299 III. 50, 132 N.E. 225; Castilo v State Highway 
Comm., 312 Mo. 244, 279 S.W. 673; also see § 91, supra. 

McDougal V State, 183 Ind. 168, 108 N.E 524. The word "provided" 
may create a condition, limitation or exception, State ex rel Board of Comrs 
V Bruce (Mont.) 69 Pac. (2) 97, but not necessarily so, since the word may 
be used in a conjunctive sense. Bowers v Mo. Mutual Assn. (Mo.) 62 S.W. 
(2) 1058. And note Interstate Commerce Comm, v Board, 194 U.S. 25, 24 
S.Ct. 563, 4S L.Ed. S60: "The general purpose of the proviso, as is well 
known, is to except the clause covered by It fioin the general provisions of 
the statute, or from some provisions of it, or to qualify the operation of the 
statute in some particular. But it is often used in other senses It is a 
common practice in legislative proceedings, on consideration ot bills, for 
parties desirous of securing amendments to them to precede tbeir proposed 
amendments with the term "provided”, so as to declare that, notwithstanding 
existing provisions, the one thus expressed is to prevail, thus having no 
greater signification than would he attached to the conjunction “but" oi 
"and" in the same place, and simply serving to separate or distinguish the 
different paragraphs or sentences.” 

6 Schwartz v Sacks, 2 Fed. (2) 188, 55 App. DC. 87; Bowman v Indus¬ 
trial Comm., 289 III. 126, 124 N.E. 373, Northern Pac R. Co, v Snohomish 
County, 101 Wash. 636. 108 N.E. 524. 

' State v Shaw (Dela.) 192 Atl. 610; Therrell v Smith (Fla.) 168 So. 3S9 
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statute is thereby enlarged,® or the proviso made to assume the 
force of ail iudepeiideut enactment,® and although a proviso as 
such has no existence apart from the provision ivhich it is designed 
to limit or to cpialifyd® It should also be construed in harmony 
with the rest of the statute,or, as the coui-t stated iii Foster v 
United States (47 Fed. (2) 892); 

"It may be said in general that every part of the act must 
be given effect where it is possible so to do, and that a proiiso 
should, in general be construed as a limitation or qualification 
upon the otherwise general application of the statute. 
Whether in a given ease the proviso does in fact limit or qual¬ 
ify, and, if so, tn what extent, depends primarilv on the pro¬ 
viso itself. ’ ’ 

Nevertheless, in seeking the legislative intent or meaning, 
statutes ill pari materia,“ as well as the statute contaiiiiiig the 
proviso, ill its entirety,^® should be considered. 

As a general rule, however, the operation of a proviso should 
be confined to that clause or portion of the statute which directly 

aPennineton v US., 48 Ct. Cl. 408, aff. 231 U.S. 631, 58 L.Ed. 410, 34 
S.Ct. 269; O'Connor v High School Board, 288 III. 240, 123 N.E 283; Luce 

V Rogers, 181 Mich. 699, 148 N.W. 381; State v Browne, BB Minn. 269, 57 
N.W. 659; Castilo v State Highway Comm., 321 Mo. 244, 279 S.W. 673, 
Jordan v S, Boston, 138 Va. 838, 122 S.E. 265. And see National Bank ot 
Commerce v Cleveland, 156 Fed. 251; People v Continental Beneficial Assn., 
289 111. 40, 124 N.B. 352; Prohst v Southern R, Co., 139 N.C. 397, 51 S.E. 290; 
Hudson V Hopkins, 75 Okla. 260, 183 Pac. 507, that a proviso may, in effect, 
be an independent enactment 

“Royal Mfg. Co v Spradlin, 6 Fed. Supp. 98; Western Machinery Exch. 

V Gray's Harbor County (Wash.) 68 Pac. (2) 613. 

10 Common, ax rel Margiotti v Lawrence, 326 Pa. 526, 193 Atl. 46. But 
see Erdelyi v Erdelyi, 279 Mich. 282, 271 N.W. 759. 
iiGullins V State Board (Minn.) 273 N.W. 703. 

i3Therrell v Smith (Fla.) 168 So. 389; Kelley v Boyne, 239 Mich. 204, 
214 NW 316, 53 A.L.R. 273; Western Machinery Exchange v Grays Harbor 
County (Wash.) 69 Pac (2) 613. 

13People V Andrus, 299 111. 50, 132 N.E. 225; State v Barrett, 172 Ind. 
169, 87 N.E. 7; Kelley v Boyne, 239 Mich. 204, 214 N.W. 316, 53 A.L.R. 273; 
Regean v Iron County Court, 226 Mo. 79, 125 S.W. 1142; In re Clark, 119 Neb. 
306, 228 NW. 858; Traders’ Nat. Bank v Lawrence Mfg. Co., 96 N.C. 298, 
3 S.E. 363; Jester v Lancaster (Tex, Civ, Ap ) 266 S.W. 1103; State v Ripley. 
304 Wash. 299, 176 Pac 343. Even an unconstitutional proviso is considered 
in interpreting the section of which it is a part. Common, v Potts, 79 Pa. 
164. 
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precedes it in the statiited'* This position, as suggested lu Clay 
Center State Bank y McKeh’ie (19 Fed. (2) 308), is in accord -vYitli 
the rules of gTamuiatical eonslruetion; 

“Its grammatical and logical scope is confined to the 
subject-matter of the principal clause. . . . While it is some¬ 
times used to introduce independent legislation, the presump¬ 
tion is that it is used in accordance with its primary purpose 
and refers only to the provision to which it is attached.’’ 

Nevertheless, this general rule is not always applicable. Al¬ 
though the position of the proviso has considerable influence upon 
its real character,it is not necessarily controlling. Accordingly, 
if the meaning and purpose of the proviso is plain, any inference 
from its position may and sliould be disregarded *'■ In other 
words, position cannot supersede the obvious intention of the 
legislature as ascertained from the context and all the provisions 
relating to the subject matter involved.^® It is therefore possible 
that the proviso may apply to sections or portions thereof which 
follow the proviso,“ or to the entire aet,^" or, for that matter, 

KU.S. V Bernays, 158 Fed. 792, 86 C.C A. 52; Bowman v Industrial 
Comm., 289 III. 126, 124 N.E. 373; Morrison v State, 181 Ind. 544, 105 NE. 
113; Sullivan v Bailey, 125 Mloh, 104, 83 N.W. S96, State ex rel Crow v St. 
Louis, 174 Mo. 125, 73 S.W. 623, 61 L.RA. 593, Probst v Southern R. Co., 
139 N.C. 397, 51 S.B. 920; Zumsteiu v Mullen, 67 Ohio St. 382, 66 NE. 140, 
Quanali v White, 83 Tex. 14, 28 S.W. 1065; State v Bellew, 86 Wis. 189, 56 
N.W. 782. But note McDonald v U.S., 279 U.S. 12, 49 S.Ct. 218, 73 L.Ed. 582. 

IB U.S. v R. F. Downing & Co, 146 Fed. 56, 76 C.C A. 376. The intention 
of the legislature is paramount to form. Gibbons v Ogden (U.S.) 9 Wheat. 
1; State v King, 44 Mo. 283. 

iCDevei's v City of York, 156 Pa. 359, 27 Atl. 247. Also see State v 
Biemer, 51 Nev. 192, 27 Pao. 656 

i"U.S. V R. P. Downing & Co., 146 Fed. 56, 76 C.C,A. 376, As a result, 
a provision affecting a single section Is effective as a part thereof, even 
though it appears elsewhere in the statute. State ex rel Colmer v Benve- 
nutti, 162 Miss. 313, 137 So. 537. 

13 In re Kalana, 22 Hawaii 96. Also see note 13, supra. 

19Mechanics, etc., Bank's Appeal, 31 Conn. 63; Pouraces v White, 30 
Dela. 25, 102 Atl. 18G, State v St Louis, 174 Mo, 125, 73 S.W. 623, 61 L.RA. 
593; Orlosky v Haskell (Pa.) 155 Atl. 112; Galveston, etc,, R. Co. v City of 
Galveston (Tex. Civ. Ap.) 155 S.W 273. And see Kan Pac. R Co. y Wyan¬ 
dotte, 16 Kan. 587; Folmer’s Appeal, 87 Pa. St. 133, where it was applied to 
the first clause or provision of the act. That a proviso is not necessarily 
'd to the cases refeired to in that part of an enactment in which it is 
McDonald v TJ.S, 279 U.S. 12, 49 S Ct. 218, 73 L Ed, 582. 
nald T IJ,S„ 279 U.S. 12, 73 L.Ed, 682, 49 S.Ct. 218; Bowman y 
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even to tlie oi'iii'iniil statute of wliieh tlie statute eoiitiiuiiiii; tlie 
proviso IS an aiiiendiuentP^ After all, it is tlie legislative intent 
tliat controls. 

But ivLere tlie enacting danse is general m its languase anrl 
jnu’pose, a proviso subsequently following, should lie construed 
.strictly,'■ and so as to exempt no cases from the enacting danse 
which does not fairly and dearly fall within its terms,for gen¬ 
erally a proviso is to lie regarded as restrictive or explanatory and 
not as extending the scope of the body of the statute.^^ In other 
words, the proviso operates to create special exceptions from the 
enacting danse, and one who sets up such an exception must 

Industrial Comm., 2S9 III. 126, 124 N.E. 373; State v Webber, 96 Mltin. 34S, 
105 N.W. 68; Probst v Southern R Co., 139 N.C. 397, 51 S.B. 920. 

31 Ackerman v Marable (Tenn. Ap.) 95 S.W. (2) 12S6. 

23U.S. V Dickson, 15 Pet. (U.S.) 141, 10 LEd. 6S9; Thomas Basham Co. 

V Lucas, 21 Fed. (2) 550, aff 30 Fed. (2) 97; State Public Utilties Comm v 
Early, 285 Ml. 469, 121 N.E, 63; Hawkeye Portland Cement Co. v Chicago, 
etc., R. Co, 198 Iowa 1250, 201 N.W. 16; State 7 Twin City Tel. Co., 104 Minn, 
270, 116 N.W. 836; In re Clark, 119 Neb. 396, 228 N.W. 858; Clark Thread Co, 

V Kearny Township, 55 N.J.L. 50, 25 Atl. 327; Montgomery t Martin, 294 
Pa. 25, 143 Atl. 505; Trice v McGill, 158 Tenn. 394, 13 S.W. (2) 49; Jester v 
Lancaster (Tex. Civ Ap.) 266 SW 1103; State v Robinson, 67 Wash. 425, 
121 Pac 848 And note New Jersey State Board of Optometrists v S. S. 
Kresge Co., 113 N.J.L. 287, 174 Atl. 353, that provisos are to be strictly but 
reasonably construed. Accord: State v Praetorians, 226 Ala. 259, 146 So. 
411. That they should receive a rational construction, see Kelley v Boyne, 
214 N.W 316, 239 Mich. 204, 53 AL.R. 273. 

23 U.S V Dickson, 15 Pet, (U.S.) 141, 10 L,Ed. 689; Futch v Adams, 47 
Fla. 257, 36 So. 575; Troxwell v Union County, 161 III. Ap. 173; State v Hart, 
ISI Ind. 592, 105 N.E 149; In re Opinion of Justices, 254 Mass. 617, 151 N.E. 
6S0; Board of Regents v Auditor Gen., 167 Mich. 444, 132 N.W. 1037; Meyers 

V Pacific States Lumber Co., 122 Ore. 315, 259 Pac. 203; McKay v Brink 
(S.D.) 375 N.W. 72. 

21 State V Shaw (Dela.) 192 Atl. 610. But see Interstate Commerce 
Comm V Board, 194 U.S. 25, 24 S.Ct. 563, 48 LEd. 860, where the court stated 
that, since the provision under consideration was intended to enlarge rather 
than limit the application of the previous terms, it should not receive so 
narrow' a construction as to defeat its purpose Also note Foster v U.S., 
47 Fed. (2) 892, where the court held that the proviso did not limit or qual¬ 
ify the provisions of the act, which after specifying that for certain viola¬ 
tions a maximum penalty of five years imprisonment or ?10,000 tine, or both 
would be imposed, continued, "provided, that it is the intent of congress 
that the court, m imposing sentence hereunder, should discriminate between 
casual or slight violations and habitual sales of intoxicating liquor, or 
attempts to commercialize violations of law'." 
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establish it as being within both the word and the reason thereof,-'' 
This general rule, however, will not always be applied, For in¬ 
stance, the proviso will be given a liberal construction, and the 
main clause of the statute given a strict construction, in criminal 
case.s, in favor of the accused.-'’' 

The reason why a proviso should be construed strictly gen¬ 
erally and as a qualification to the main provision of the enactment 
is obvious. In the first place, as recognized by the court in Board 
of Commissioners v Millikan (207 Tnd. 142, 190 N.E. 185), its true 
office is not to enlarge or extend hut rather to limit or modify. 
Or, in the language from Mobile Liners v McConnell (220 Ala. 562, 
126 So. 626) : 

"If there is any doubt about an exception or provi,so in 
that statute that must be judged on the assumption that the 
rule is broader than the exception All doubts and implica¬ 
tions should be resolved in favor of the rule ” 

And the possible effect of extending the scope of a proviso is 
pointed out in Diuiii v Bryan (77 Utah 604, 299 Pac, 253): 

"Since the office of a proviso is not to repeal the main 
provisions of the act hut to limit their application, no proviso 
should be so construed as to destroy those provi.sioiis." 

§298. Void Provisos.—In at least two instances, the proviso 
may be void. If it cannot be given sensible effect because of omis¬ 
sions or accidental mi.stakes in the use of words, it may he entirely 
di.sregarded.-’ If it cannot be reconciled with the body of the 
statute,^® it may also be di.sregarded.^® 

snu.S. V Dickson, 15 Pet. (U.S.) 1-11, 10 L Ed. 689; Thomas Basham Co. 
Y Lucas, 21 Fed. (2) 550, aff. 30 Fed. (2) 97. 

™ State V Cunningham, 90 W.Va. 806, 111 S.E. S35 And note People v 
Gill, 7 Calif. 356. The rule stated in the text is also applicable to statutes 
penal m theh nature. Hank o£ U.S. v McKenzie, Fed. Gas. No. 927 Also 
see Porscht v Green, 53 Pa. 138 

27Tlierrell v Smith (Fla.) 168 So. 389; Paterson R. Co, v Grundy, 51 
N.J. Eg. 213, 26 Atl. 7S8; Western Machinery Exchange v Grays Harbor 
County (Wash.) 68 Pac. (2) 613. 

restate v Weller, 171 Ind. 53, 85 N.E. 761; Renner v Bennett, 21 Ohio 
St. 431; Brown v Hows, 163 Tenn. 138, 40 S.W. (2) 1017, Also see Treasurer 
y Clark, 19 Vt. 129. 

SDPenick t High Shoals Mfg Co., 113 Ga. 592, 38 S.E. 973, Idaho Power 
Co V Blomguist, 26 Idaho 322, State ex rel Bixby v St. Louis, 241 Mo. 231, 
146 S.W. SOI; Gist v Rackliff-Glbson, 224 Mo. 359, 123 S.W 921, Lehigh 
County V Meyer, 102 Pa. 479; McKnight v Hodge, 55 Wash. 289, 104 Pac. 
504, err dis. 223 U.S 748, 56 L.Ed 640, 32 S.Ct. 534. Also see 1 Kent, Comm. 
463. 



§ 299 Construction of Provisos, Exceptions and Saving Clauses 609 

In some jiirisclictioHS, however, where there is irreconcilable 
repugnancy between the proviso and the body of the statute, the 
former is given precedence over the latter, on the ground that it is 
the latest expression of the intent of the legislature.^ As a result, 
where this rule is applied, the statute may be rendered wholly void 
or ineffective.” But the soundness of this latter view has been 
seriously and undoubtedly properly que,stioned: 

"It has not been an infrequent mode of legislation to 
frame an act containing general language in the enacting 
clause, and to restrict its operation by a proviso It would 
often be found diffienlt to limit the language in the enacting 
clause, so as to admit every exception or limitation designed 
to be introdueed into the section in its finished state. If such 
limitatious are to be judged void for repugnance, a great 
number of statutes must receive such a construction, as will 
impair or destroy the title to a very great amount of property, 
as well as a very great number of valuable and important 
rights, , , . All such saving clauses in the form of a proviso 
have been considered by judicial tribunals to be valid and 
effeetual. No case will be found which decides otherwise, It 
is the misapplication of a principle to insi.st, that snch saving 
clauses in the form of a proviso are void, because their lan¬ 
guage is repugnant to that contained in the enacting 
clause.” 


§ 299. Exceptions,®^—As we have hitherto stated,®* the ap¬ 
propriate and natural office of the exception is to exempt some¬ 
thing from the scope of the general words of a statute, which 

30Merchants Nat. Bank v TJS, 214 Fed. 200, 130 C.C.A. 548; Arnett 7 
State, 168 Ind. 180, SO N.E. 153; Campbell v Jackman Bros., 140 Iowa 475, 
IIS N.W- 755; Portland Sav. Inst, v Makin, 23 Me. 360; Van Horn v State, 
IS Neb. 62, 64 N.W. 366; Pierson v Cadv, 84 N.J.L. 54, 86 Atl. 167; People 
V Scannell, 172 N.Y. 316, 65 N.E. 165; Orinoco Supply Go. v Masonic & East¬ 
ern Star Home, 163 N.C. 513, 79 S.E. 964; Olson v Heisen, 90 Ore. 176, 175 
Pac. 859; Britt v Cook, 157 Tenn. 54, 6 S.W. (2) 322. 

31 Gerstung v Sauer, 82 N.J.L. 68, SO Atl. 993; Orinoco Supply Co, y 
Masonic & Eastern Star Home, 163 N.C. 513, 79 S.E 964. 

32 Sayings Institution y Makin, 23 Me. 320. Also see Arnett v State, 168 
Ind. ISO, SO N.E. 153; Clark Thread Co. v Kearney, 55 N.J.L. 50, 26 Atl. 327; 
Renner v Bennett, 21 Ohio St. 431 And particularly note Eoseberry y 
Norsworthy, 135 Miss. S45. 100 So, 511. That the proviso should not be 
construed to destroy the general provisions of a statute, see Bird & Jex 
Co V Punk (Utah) 85 Pac. (2) 831. 

33 For definition and comparison with the proviso, see § 91, supra. 

31 See § 91, supra. 
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would otherwise be within the scope aud nieaniiig of such s'eiieral 
words. Consequently, the existence of an exception in a statute 
clarifies the iiilent that the statute should apply in all cases not 
excepted.^® 

Unlike that of the proviso,^® however, it is apparent that the 
position of the exception in the statute, is unimportant.®^ But 
the exception is also subject to the rule of strict construction;®® 
that is, any doubt will be resolved in favor of the general provi¬ 
sion and against the exception,®® and anyone claiming to be 
relieved from the statute’s operation must establish that he conies 
within the exception.®® Indeed, the lilieral construction of a stat¬ 
ute would, in many uistanees, seem to recjiiire that the exception, 
by which the operation of the statute is limited or abridged, should 
receive a restricted construction.®® 

■Where, hoivever, a criminal or penal statute is involved, the 
exception must receive a liberal construction in favor of the 

asBrougliton t Humble Oil Co. (Tex.) 105 SW. (2) 480. 

38 See supra, § 297, and especially note 14, et seq. 

3" See State v Scblitz Brewing Co., 104 Term. 715, 59 S W. 1033; but 
note Megan v Boyd County, that altbougb an exception in a statute will be 
held to apply to the clause, or sentence, immediately preceding it, the 
rule is not unbending, Also see Common, v Kelley, 177 Mass. 221, 68 N.E. 
891, where in case of doubt, it was held that an exception presumptively 
modifies the nearest antecedent. 

ssU.S. V Union Pac. R. Co., 20 Fed. Supp. 665; Piedmont, etc, R. Co. v 
U.S,, 30 Fed. (2) 421, Merchants Nat. Bank v Continental Nat Bank, 98 
Calif. Ap, 523, 277 Pac, 354; Williams v Seaboard Air Line Ry. Co., 33 Ga. 
Ap 164, 125 S.E 769; State v Breckenridge, 219 Mo. Ap. 587, 282 S.W. 149; 
Sinking Spring Water Co. v Gring, 26 Pa. Dist 867. But note KroEf v 
Amrhein, 94 Ohio St. 282, 114 N.E. 267, and Mitchell Prod. Co. v Maiiison, 
63 S.D. 127, 25V N.W. 47. That exceptions should be strictly but reasonably 
construed, New Jersey State Board of Optometrists v S S. Kresge Co, 113 
N.J. L. 287, 174 Atl, 353. Also see Banks v Chase Securities Corp, (Mass.) 10 
N.E. (2) 472, that an exception from a statutory prohibition is not to he 
construed more broadly than the prohibition. 

39Eddington v Northwestern Bell Tel. Co., 201 Iowa 67, 202 N.W. 374; 
New Jersey State Board of Optometiists v S. S. Kresge Co, ISl Atl. 152, 
115 N.J.L. 495. 

40 U.S V Union Pac. R. Co. 20 Fed. Sup. 665; Canadian Pac Ry Co v 
U.S, 73 Fed. (2) 831. Also see Bragg v Clark, 50 Ala. 363; Looker v Davis, 
47 Mo. 140. 

41 Bragg v Clark, 50 Ala. 363, Epps v Epps, 17 III. Ap. 196. 
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defendant ■*“ Similarly, an exception appearing in a statute Avhieh 
imposes a Inirden on the public, must also be given a lilieral eon- 
structioii in favor of the public.^* 

^^Tiy should an exception generally be confined or restricted 
as closely as possible? In the first place, the existence of an 
express exception naturally excludes all others.-** In fact, the 
court must assume that the legislature did not intend to create any 
other exceptions than those stated m the statute.*' As the court 
points out in People v Deep Rock Oil Corp. (343 Ill. 3SS, ITo X.E. 
d72), this i.s required by vii’tue of the rule expressio uniun 
(iHerius The rule was applied in National Life & Acc. Ins. Co. v 
Dempster (168 Teiin. 446, 79 S.W. (2) 564): 

“The contention is that the portion of appellant's net 
earuihgs arising from tax free bonds must be excluded in cal¬ 
culating the amount of excise tax due by it. The statute itself 
authorizes no such exclusion. The only earnings excluded by 
the terms of the statute are those arising from interstate com¬ 
merce. The enumeration of exceptions to a general rule ex¬ 
cludes by necessary implication, all other exception.?.” 

On the other baud, the exemption of a matter from the stat¬ 
ute's general language, reveals tliat other\vi.se it would have been 
within the scope or operation of the statute d** that is, an exception 


-IS Schuyler v Southern Pac. Co., 37 Utah 581, 109 Pac. 158, reh den. 
37 Utah 612, 109 Pac. 1025, af£. 227 US. 601, 33 S.Ct. 277, 57 LEd. 662, 43 
L.R.A (N.S ) 901. 

•IS Marin Municipal Water Dist. v Chenu, 18S Calif. 734, 207 Pac 251. 

■n Equitable L. Assur. Soc. v Clements, 110 U.S. 226, 35 L.Ed. 497, 11 
.S.Ct S22, Rothschild v Superior Court tCalif. Ap.) 293 Pac. 106; People v 
Deep Rock Oil Corp., 343 III. 38S, 175 N.E. 572; Kroff v Amrhein, 94 Ohio St. 
282, 114 NE. 267; Turner v Eslick, 146 Tenn. 336, 240 S.W. 78B; Holmes v 
Coalaon (Tex. Civ. Ap ) 154 S.W. 661; State v Vosgien, 82 Wash. 685, 144 
Pac. 947; In re Cadwell's Estate, 26 Wyo. 412, 186 Pac. 499. Others will not 
be included by implication. Brahmey v Rollins (N.H.) 179 Atl. 186, Wade 
V Madding, 161 Tenn. 88, 28 SW. (2) 612. But note New A'ork Indemnity 
Co. V Industiial Comm., 86 Colo. 364, 281 Pac. 740, that “reason and justice" 
may be considered. 

■itj Purvis v Lamar County, 161 Miss. 451, 137 So. 323; Tobin v Estes 
(Tenn.) 79 S.W. (2) 550. 

41! Arnold v U.S., 147 U.S. 494, 13 S Ct. 406, 37 L.Ed. 253; Washington v 
Atlantic, etc., R. Co., 136 Ga. 638, 71 S.E 1666; Common, v Summerville, 304 
Pa. 300, 54 Atl. 27; Turner v Eslick, 146 Tenn. 236. 240 S.W. 786. Also see 
Rotlichild T Superior Court, 109 Calif. Ap. 346, 293 Pac, 106. 
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ill a statute inalces the legislative iuteiit pkiu that tlie statute 
should apply in all eases not excepted.^’’ 

Of course, the exception may be considered in construing the 
meaning of the statute proper/® as each obviously constitutes an 
integral part of the statute. Moreover, an exception may be read 
into the terms of an ambiguous statute/® although an exception 
cannot add to the terms of the statute.®® Nor can the court con¬ 
strue an exception so as to make it ambiguous or meaningless, when 
a reasonable construction can be given to it.®^ And, in the event the 
body of the statute is irreconcilable with the exception, the latter, 
according to the best reasoned authorities, is void.“ 

§300, Saving Clauses.®*—As we have stated elsewhere,®'* the 
saving clause is used to exempt soinctliing from immediate inter¬ 
ference or destruction. It is generally used in repealing statutes 
in order to prevent them from affecting rights accrued, penalties 
incurred, duties imposed, or proceedings started under the statute 
sought to be repealed.'* Its position or verbal form is unimpor¬ 
tant.''* But if it is in irreconcilable conflict with the body of the 
statute of which it is a part, it is ineffective,*^ or void.'® And 
whether the saving clause should receive a strict or liberal con¬ 
struction, is a matter upon which there seems to be some conflict 

« Gulf, etc., Ry. Co. v Temple Grain Co. (Tex.) 58 S.W. (2) 47. 

is Datcheller-Durkee v Batcliellei’, 39 R.l. 45, 97 Atl. 378 

10 Brady t Cooper, 46 S.D. 419, 193 N.W. 246. 

■>o Batcheller-Durkee T Batclieller, 39 R.l. 45, 97 All STS. 

31 MitcUell V Board of Educ., 201 N.C. 55, 158 S.E. 850, 

51 Clelland v Kor, 6 Ir. Eg 35; also see Bird & Jex Co v Funk (Utah) 
85 Pac. (2) S31. But, contra, that the e.xception must be given effect, even 
if It destroys the body of the statute in its entirety. Campbell v Jackman, 
140 Iowa 475, 118 N.W. 755. 

53 For definition see § 91, supra. 

51 See §§ 91 and 296, supra. 

55 For discussion of this use of the saving clause, see § 296, supra. 

55 Shutt V State, 173 Ind. 689, 89 N.E. 6. But see Savings Institution v 
Makin, 23 Me. 360. 

35 Jackson v Moye, 33 Ga. 296; Shutt v State, 173 Ind. 689, 89 N.E. 6. 
Clark Thread Co. v Kearney, 55 N.J.L. 50. 25 Atl. 327; Jensen v P. W. Wool- 
worth Co., 92 N.J.L. 529, 106 Atl. 808; Looney v Common., 145 Va. 825 Also 
see Nichol v Board of Education, 211 N.Y.S. 749, 125 Misc, 678. 

ssBlackstone Commentaries, 89. Compare this rule with that applica¬ 
ble to provisos. See § 29S, supra 
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of opiniuu.®® Perhaps the best rule would make the nature of the 
construction of the saving clause depend upon the nature of the 
statute involved—for example, whether it was remedial, penal, or 
procedural.™ 

If the saving clause is a general one, that is, applicable to all 
repealing acts, it is considered as merely declaratory of a rule of 
construction.'’^ Bnt whether they are general or not, they are 
regarded as mueli a part of every repealing act as if written there- 
in."'-^ Nevertheless, they are subject to repeal by subsequent acts 
that is, they will not save from repeal any provision whose repeal 
is clearly intended by the legislature by the later act."* To hold 
Otherwise would aliridge or limit the legislative power of tlie vari¬ 
ous later legislatures,"" by the enactment of irrepealable legisla- 
tiou."" 

§ 301. Some Illustrative Oases,—few illustrative case-s will 
assist in revealing the manner in which the courts construe saving 
clauses. For instance, in Jones v State,"* a criminal statute was 
before the court for construction. 

“We think it, then, quite manifest, that unless there is 
some exception to the general repeal, by virtue of section 28 of 
the Code, above quoted, whereby the power to puuish offenses 
against the act of 1839 is reserved, that that power is gone. 
Unless the power to punish the offense, is reserved affirma- 

09Favoring strict construction, see Devonshire v O’Connor (Eng.) 24 
Q.B.D. 468. Also note State v Brady, 102 Tex. 408, 118 S.W. 128. Favoring 
libeial construction, see Matter of Ankrim, 1 Fed. Cas. No. 395 (bankruptcy 
law). 

CO See § 238, supra. 

01 tr.S. V Chicago, etc., R. Co., 151 Fed. 84, aff. 162 Fed. 835, cert. den. 
212 U.S. 579, 29 S.Ct. 689, 53 LEd. 659; Neilson v Perkins, 86 Conn. 425, 85 
Atl. 686. 

02 State V Shepherd, 202 Iowa 437, 210 N.W. 476. In Kansas, general 
saving clauses mentioning pending cases only, have been held inapplicable 
to statutes having specific saving clauses. State v Showers, 34 Kan. 269, 8 
Pac. 474, and in Indiana they aie regarded as supplementmg the saving 
clauses in special statutes. Indianapolis v Morris, 25 Ind. Ap 409, 58 N.E, 
510. 

03 See Jones v State, 1 Iowa 395. 

o-t Cortelyn v Anderson, 73 N.J.L. 427, 63 Atl 1095. 

05 D S. T Standard Oil Co., 148 Fed. 719. 

00 See § 133, supra. 

07 Jones V State, 1 Iowa 395. 
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lively, it -vvoiild cease with the act that created it. If reserved 
affirmatively, a.s wa.s this by the act of 1843, it would cease 
when tlie act reserving’ it was repealed. 

But it is claimed that aeetioii 32 of the Code of 1851, does 
furnish such exception The language there used is, "no of¬ 
fense committed, and no penalty or forfeiture incurred, rmder 
any act hereby repealed, .shall he affected by the repeal”. This 
provision undoubtedly reserves the right to punish any offense 
committed under any act repealed by the Code; but the offense 
here charged, ivas not eoiuinitted under an act repealed by the 
act of the code; for the act under which it was eoniuiitted, was 
repealed by the act of 1848. But it may he said that this is 
giving to the statute a eonstriietioii too literal It must be 
remembered, however, that penal .statutes, particularly in favor 
of life, or which is much about the same thing, liberty for life, 
should lie construed .strictly in bringing' the case within the 
scope of the act. But it is also claimed, that the iiiteutioii of 
the legislature, was to reserve the right to puiii,sli offeiise.s 
liable to be punished under any former act at the time of the 
adoption of the code, and not simply offenses repealed liy it. 
It would have been very ea-sy for the legislature to have pro¬ 
vided, that tlie repeal should not affect any offense committed 
before the time of the repeal, as i.s provided m section 31 iinuie- 
cliately preceding the one under consideration, which is an 
exception in relation to civil matters from this same general 
repeal; the language there used being; “This repeal of existing 
acts, shall not affect any act done,” etc,, before the time when 
such repeal takes effect, etc. But it saw proper to provide 
otherwise If allowed to speculate upon what was in the mind 
of the legislature, while mueh might be said on the one hand, 
as to the offense being one which has been always excepted 
from limitation laws, and the like argument, going to show 
that the legislature never intended to relinquish the right to 
punish such offense; on the other hand, it may be urged with 
equal plausibility, that a legislature, in adopting an entirely 
new set of laws, has a perfect right to determine how far back 
in the past, courts shall go to puiii.sh pulilic offenses. . . Agaiu; 
if tins construction should not be entirely clear—should it even 
admit of a doubt only—the prisoner is entitled to the lienefit of 
.such doubt.” 

In Great Northern Railway Company v United States,the 
question aro.se whether the Hepburn law repealed the Elkins act so 
as to deprive the government of the right to prosecute for violations 
of the latter committed before the Hepburn law wa.s passed. Said 
the court; 


«s Great Nortliern Railway Co v U.S, 208 U.S. 452, 28 S Ct 313, 52 L.Ecl. 
567. Also see Hert 2 v Woodman, 218 U.S. 206, 30 S.Ct. 621, 51 L.Ed 1001 
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“The diffienlty of coiistnietiou, if any, arises fnim the 
words following the general repealing clause; ‘hut the amentl- 
ments herein provided for shall not affect causes now iicndnig 
ill the courts of the Ihiited States, hut such causes shall he 
prosecuted to conclusion in the manner heretofore provided hy 
law’. These words, we think, do not, expressly or by fair 
implication, conflict with the general rule established liy sec¬ 
tion 13, Rev. St.,“® since hy their very terms they are concerned 
with the application to proceedings pending in the (‘onrts of 
the United States of the new methods of procedure created hy 
the Hepburn law. Any pther construction would necessitate 
expunging the words 'shall be prosecuted to a eonelusion in the 
iiiaiiiier heretofore provided hy laiv’. This follows, hecaiise if 
it were to he held that the intent and object of the lawmaker 
in dealing with ease.s ‘pending in the courts of the I’liited 
States,’ was solely to depart to all hut such pending cases from 
the general rule of Rev. St. section 13, then the provision ns to 
future proceedings would l»e unnecessary, because the old and 
uurepealecl as well as tlie newly enacted remedies would he 
applicable, as far as pertiiieut. to such pending cases. The pro¬ 
vision eoiiimaudiug that the new remedies should not he applica¬ 
ble to causes then pending in the courts of the United States 
gives significance to the whole clause and serves to make clear 
the fact that the legislative mind was concerned with the con- 
fusion and uncertainty which might be begotten from ap]ilyiug 
the new remedies to causes then pending in the courts, and 
demonstrates therefore that this subject, and this subject alone, 
was the matter with which the provision in que.stion was in¬ 
tended to deal. In other words, when the object contemplated 
by the provision is accurately fixed the subject is freed from 
difficulty, and not only the letter Imt the spirit of the provi¬ 
sion becomes clear; that is to .say, it hut maiiifest.s the purpose 
of Congress to leave ca.ses pending hi the courts to he pros¬ 
ecuted under the prior remedies, thus causing the new remedies 
created to he applicable to all controversies not at the time of 
the passage of the act ponding in the courts.’’ 

ii.^"Sec. 13 Tlie reiieal of any statute sliall not have the effect to re¬ 
lease or extinguish any penalty, forfeiture, or liability incurred under such 
statute, unless the repealing act shall so expressly provide, and such statute 
shall be treated as still remaining in force for the purpose of sustaining any 
proper action or prosecution for the enforcement of such penalty, foifeiture, 
or liability,"’ 




CHAPTER XXVII 

CONSTRUCTION OF AMENDATORY ACTSP 

S 302. Applicability of General Principles of Construction, 

§ 303. Principles Particularly Applicable to Amendments 
!) 304, Principles Particularly Applicable to Amended Statute 
§ 305. Repeals by Amendment. 

§ 30G. Reti-oactive Construction 

§302. Applicability of General Principles of Construction,— 
Of course, amendments or amendatory statute,s are subject to the 
rules and principles of construction applicable to original enact¬ 
ments. For instance, the only legitimate recourse to construction 
is to ascertain the legislative intention,^ In ascertaining this intent, 
tile court may not only examine the body of the statute, hut its 
caption.^ Statutes in pari materia may also be resorted to for 
assistance.^ Executive ® as well as judicial “ construction may like¬ 
wise be of assistance. And the evil sought to be remedied by the 
amendment may be considered as some indication of the legislative 

iFor enactment of amendments, see supra, Cbapt. XII; for other 
treatment of the construction of amendatory acts, see Black, Int. Laws, 
§§ 165-17(1. 

2 State ex lel Bernero v McQuillan, 246 Mo. 517, 152 S.W, 347; Homiiy- 
aok v Prudential Ins. Co., 194 N.Y. 456, 87 N.E. 769; Kelly v Anderson, 3S 
Wyo. 97, 264 Pac, 1033. 

3 Winder v King (Tex.) 297 S.W. 689, affd 1 S.W, (2) 587. 

1 Grady Drainage Dist v Free, 178 Ark. 346, 10 S.W’’. (2) 851, Grimes 
r Reynold.s, 184 Mo. 679, 83 S.W. 1132. 

3U.S v Payne, 30 Fed. (2) 960 (unless there has beeij a substantial 
change in the language,) 

sin re Porst, 9 Fed. (2) 128, 12 Fed. (2) 1; Hoffman v McNamara, 102 
Calif. Ap 280, 282 Pac, 990; People v Ill. Central R Co., 314 III. 373, 145 
N.E 731, State v Dorsey, 184 Ky. 90, 211 S.W. 418; Webber v Granville 
Chase Co., 117 Me. 150, 103 Atl 13, McEvoy v Sault Ste. Marie, 136 Mich. 
172, 98 N.W. 1006; State ex rel Dean v Danes, 321 Mo. 1126, 14 SW. (2) 
990; In re Cole's Estate, 235 N.Y. 48, 138 NE. 733; Spitzer v Stillings, 109 
Ohio St 297, 143 N.E 365; Williams Admr. v Dean, 144 Va. 831, 131 S.E 1. 
Indeed, amendment.s are presumed to be passed in view of the previous con¬ 
structions of tile statute by the supreme court. Williams' Adm’r v Dean, 
144 Va. 831, 1131 S.E 1 
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intents (Trammatical errors,® and omissions,® if the lecislatiYe 
intent i.s ascertainable, will not invalidate the amendment. 

§ 303. Principles Particularly Applicable to Amendments.— 

Sin;'e an amendment becomes a part of the original statute,^® both 
must be con.strued together as if they constituted one enactment,” 
even if the amendment occurs merely by implication.^® Their pro¬ 
visions should be harmonized, if possible,*® but where there is irre- 
conciliable conflict, the proAusions of the amendment must prevail 

7 Miner v Stafford, 239 III. Ap. 346; People v Gould, 237 Mich. 156, 211 
N.W. 346: Armor v Lewis, 252 Mo. 568, 161 S.W. 251; Union Pac. E Co. v. 
Heuer, 97 Neb. 436, 150 N.W. 259; Williamson Real Estate Co. v Sasser, 179 
N.C. 497, 103 S.B. 73; West v Lysle, 302 Pa. 147, 153 Atl. 131; State v Can- 
tara, 50 R.l. 440, 148 Atl. 415; State v Superior Court, 176 Wis. 748, 1S6 NW. 
748. "It is to be presumed that the legislature enacted this amendment 
with a full knowledge of the existing conditions of the common law and of 
statutes with respect to the subject matter. In determining the effect and 
meaning of the amendatory act, the court with this presumption In mind may 
look to the historical setting, the public policy of the state, the conditions 
of its laws, the objects to be promoted, and any other fact throwing light on 
the purpose and intention of the legislature,” Crutber Dental Depot v 
Miller, 251 Ky. 201, 64 S W. (2) 466. 46S. 

SNoithern Pac. Express Co. v Metseham, 90 Fed. 80, 32 C.C.A 530, 
Patton V People, 229 Ml. 512, 82 NE. 386; State v Woolard, 119 N.C. 779, 25 
S.E. 719. Also see State y Bailey. 157 Ind. 324, 61 N.E. 730, 59 LR.A. 435. 

a Murphy v Salem, 49 Ore. 54, 87 Pac. 532. 

lOU.S. V La Franca, 282 U.S. 568, 75 L.Ed. 551, 51 S.Ct 278 ; Adams v 
Bergen County (N.J.) 179 Atl. 685. Also see § 304, infra, For discus.sion of 
the problem of whether the repeal of a statute repeals its amendments, see 
Blake v Brackett, 47 Me. 28. 

11 Atlantic Coast Line E. Co v Amos, 94 Fla. 5SS, 115 So. 315; People v 
Lloyd, 304 III. 23, 136 N.E. 505: State v Anderson, 117 Kan. 540. 232 Pac, 238; 
Gagnon’s Case, 228 Mass. 334, 117 N.E, 321; Attorney General v Lewis, 151 
Mich. 81, 114 N.W. 927, Brown v State, 323 Mo. 138, 19 SW. (2) 12; Campbell 
V Youngson. SO Neb. 322, 114 NW 415, aff. 82 Neb. 743, US N.W. 1053; 
Morgan v Hedstrom, 164 N.Y. 224, 58 N.E. 26; Williams Heal Estate Co. v 
Sasser, 179 N.C. 497, 103 S.E. 73; State v Oliver, 162 Tenn. 100, 35 S.W, (2) 
396, 38 SW. (2j 1110. 

12 Goal, etc., R. Co, v Conley, 67 W.Va. 129, 67 S,E. 613. 

13 Smith V Board of Trustees, 198 Calif. 301, 245 Pac. 173; Atty.-Gen. v 
Lewis, 151 Mich. 81, 114 NWi 927; State v Coupe, 91 Neb. 463, 136 N.W. 41; 
Zelig v Blue Point Oyster Co., 54 Ore. 543, 104 Pac 193; Yett r Cook, 115 
Tex. 205, 281 S W. 837. 
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over those of the original statute on the theory that the former 
constitutes the last expression of the will of the legislature.^^ 

§ 304, Principles Particularly Applicable to Amended Statute. 

—The amended statute should also be construed as if it had been 
originally passed in its amended form,^® since the anienclmeiit be¬ 
comes a part of the original euactmentd'’ And words used in the 
original statute should, at least, be presumed to be used in the same 
sense iu the new statute.^' Conversely, a change in the phraseology 
creates a presumption that the legislature intended a change of 
meaning.^® Indeed, the mere fact that the legislature enacts an 
anienclment is of itself an indication of an intention, as a general 
rnle, to alter the pre-existing lawd® A portion of an amended stat- 

M State V Bun’, 113 N.W. 705, 16 N.D. 5S1; State v Anderson, 191 Wis. 
538, 211 N.W 938; Kelly v Anderson, 38 Wyo. 97, 264 Pac. 1033. 

WU.S. V La France, 2S2 U.S. 568, 51 S.Ct. 278, 75 LEO. 551; People v 
Boykin, 298 111. 11, 131 NE 133; Epperson t N6\y York Life Ins. Co., 90 Mo. 
Ap 132, State v Vendetta, 86 W.Va. 186, 103 S.E. 53, Also see Pomeroy v 
Beach, 149 Ind. 511, 49 N.E. 370; Woodall v Boston Elevated Ry. Co., 192 
Mass. 303, 78 NE. 446, In re Locust Avenue, 185 N.Y. 116, 77 N.E, 1012. But 
tile re-enactment of an amended act, without any mention of the amendment, 
does not operate as a repeal of the latter, Powell v King (Minn.) 80 
NW 850. 

IS Slate V Moon, 178 N.C. 715, 100 S.E. 806 At least, the parts Uiire- 
pealed in the amendatory statute should be regarded as a continuance of 
existing law. People v Shader, 326 III. 145,157 NE 225. 

1' Robbins v Omnibus R. Co., 32 Calif. 472; Browne v Turner, 174 Mass. 
150, 54 N.E. 510, American Surety Co v Axwell Co (Tex. Com. Ap.) 36 S.W. 
(2) 715, 38 S.W (2) 1110; State v Tobin, 31 Wyo. 355, 226 Pac. 681. 

IS Hoffman v McNamara, 102 Calif. Ap. 280. 282 Pac. 990; State v Bran¬ 
non, 86 Mont. 200, 283 Pac. 202, 67 ALR. 1020; People v Warden, 215 N.Y.S. 
110, Rieger v Harrington, 102 Ore. 603, 203 Pac. 576; Common, v Lowe, 296 
Pa. 359, 145 Atl. 916; In re Dwyer, 49 S.D. 350, 207 NW. 210*. But a mere 
change in the words of the statute will not change the lawi unless it appears 
to be the intent of the legislature to do so. State v Hayes, 86 Mont. 58, 282 
Pac. 125. As a result, a change will be presumed when there is a material 
change in the language. In re Phillips Estate (Wash.) 74 Pac. (2) 1015. 

19 H S, V Southern Pac. Co., 230 Fed. 270, City of Stamford v Town of 
StamfOKl, 107 Conn. 596, 141 Atl. 891; Eversole v Eversole, 169 Ky. 793, 185 
SW. 487; Mahie v Fuller, 255 N.Y. 194, 174 N.E. 450: Southern Ry. Co. v 
U.S. Casualty Co, 136 Va. 475, US S-B. 266. But no further than is expiessed 
or necessarily implied from the language used- Rawm v Hotel Corp., 213 
N.Y.S. 333, 126 Misc. 247. 
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nte, however, which has been left iiiieliaiiged is not affected hy the 
anien(hnent.®“ And obviously, in the absence of a (?ontrary inten¬ 
tion, an amendatory statute will not have a wider scope than the 
original statute,"^ but should be construed to have the same opera¬ 
tion.-- For instance, where an act purports to amend a particular 
section of a general law, it is limited in its scope to the subject 
matter of the section proposed to be amended.-^ And as we have 
already indicated,-^ the previous judicial eoiistiuction becomes a 
part of the amended statute, where the terms construed are retained 
in a subsequent amendment.^® In fact, it may he presumed that the 
legislature intended to adopt the prior construction of the un¬ 
amended portions,-® Moreover, in construing the amended statute, 
the court should consider the change sought to he affected liy the 
legislature.®' The amendatory act should he construed in relation 
to the condition created by the amended act as well as the objects 
and purposes of the act itself as therein defined.®* In .short, regard 
mivst l)e had for the law as it was before being amended,®® and the 
amendatory act should be construed to repress the evils under the 
old law and to advance the remedy provided hy the amendment.®® 

When the legislature declares that an existing statute shiill he 
amended “to read as follows”, the legislature thereby evinces iin 
intention to make the new statute a substitute for the amended 
statute exclusively, and only those portions of the amended .statute 


-0 Thc)mi).^on v Mossturg, 194 Ind. 570, 141 NE. 241; Slatp ex rel Dean 
V Danes, 321 Mo. 1126, 14 S W. (2) 990: People v McFall, 15S N.Y.S. 971. 

21 U S V Ciawfoi'd, 6 Mackey (D.C.) 319 

22 Chase v U.S., 7 App. D.C. 149. 

2.'! State ex rel Board of Education v Morley, 168 Okla. 259, 34 Pac. |2) 
258 

24 See supra, § 224. 

25 People ex rel Nelson v Wiersema St. Bank, 361 III. 75, 197 N.E 537. 

2C’State ex rel Dean v Daues, 321 Mo. 1126, 14 S.W. (2) 990, also see 
Stover Bank v Welpman, 323 Mo. 334, 19 S.W- (2) 740. 

2' In re Gellis' Estate, 252 N.Y.S. 725, 141 Mlsc. 432, 

2 S Doyle v Eleetiic Comrs., 261 Mich. 546, 246 N.W. 220 

2!) People T Johnson, 270 Mich. 622, 259 N.W. 343. 

30 State V Hayes, 86 Mont. 58, 282 Pac. 32. 
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repeated in tlie new one are retaiued.^^ But wliere au amendment 
relates to other matters than those of the amended statute, the 
amendment or amendatory statute will be given the same meaning 
that it had before, for it is apparent that the legislature did not 
intend to alter it.^^ And the general provisions in an amendatory 
statute will not ordinarily be interpreted as amending the specific 
provisions of the act subjected to amendment,^® Moreover, the 
clear intent of the amending clause of a statute must prevail over 
contradictory provisions within any section thereof.®* And where 
the phrase "this act” appeared in the amended section of a statute, 
it will generally refer to the original as well as to the amending 
act,®® although, of course, in order to remove any ambiguity in an 
amendment, the entire act should be consulted.®® 


31 State ex rel Nagle v Leader Co,, 97 Mont. 586, 37 Pac. (2) 561. 'Tu 
State Y Ingersoll, 17 Wis, 631, this court decided that udieie a statute pro¬ 
vides that a certain section of a former statute sliaii he 'amended so as to 
read as follows', etc,, any provision of such section not found in the new 
statute is repealed. It follows vei-y clearly from that decision, that, what¬ 
ever provision of the former statute was in force after tlie amendment of 
1868, It was so in force because of being found in the amendatory act, and 
that if all or substantially all of the former section continued to be the law, 
It was merely hy reason of its having been copied into and reenacted with 
the amendment. The original section, as an independent and distinct statu¬ 
tory enactment, ceased to have any existence the very moment the amenda¬ 
tory act was passed and went into effect, and whatever provisions of it re¬ 
mained as law were such solely by virtue of being again enacted in the 
amendment. The original section, as a separate statute, was as effectually 
repealed and obliterated from the statute book, as if the repeal had been 
made by direct and express words, and none of Its provisions had been re¬ 
enacted. Such being the operation of the act of 1868, the conclusion as to 
the operation of that of 1869 is not difficult It repealed the 'whole of the 
act of 1868, as well as that part which re-euacted the provisions of the 
original section as the part which was added to those provisions. How 
such repeal can be severed, and said to apply only to that portion of the act 
of 1868, which was new, and not to affect that portion which W'as old or hor- 
lowed from the provisions of the previous statute, is certainly not easy to 
be perceived.” Goodno v City of Oshitosh, 31 Wis. 127. 

32 Barber y Palo Verde Mut. Water Co„ 198 Calif. 649. 246 Pac 1044. 

33tT,S. V Hogan, 21 (U.S.) Ct. Cust. Ap. 121. 

a-tU.S. Fidelity & Guar. Co. v Anderson, 38 Wyo. 88, 264 Pac. 1030. 

a-i State v Anderson, 117 Kan. 540, 232 Pac. 238, aff. 117 Kan. 117, 230 
Pac. 315 

3ti Pontius V McLain (Calif.) 298 Pac. 541, 
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§ 305. Repeals by Amendment.—is quite obvious, lui auieiid- 
iiig act or statute may also operate as a repeal.®'' This will be tnie 
where the provisions of the statute subject to the amendment are 
ill irreconcilable conflict.®® It will also be true where the amend¬ 
ment is intended to be a substitute for the existing law.®® In the 
former instance, the repeal will take place to the extent that the 
provisions of the old law are changed or rendered repugnant to the 
new act.®® But in the latter instance, there is no need for incon¬ 
sistency in order for the amendment to operate as a repeal.®® More¬ 
over, ail amendatory act which purports to set out in full all that it 
intends to contain, operates as a repeal of anything omitted which 
was contained in the old act and not included in the amendatory 
act.®^ Similarly, where the language of the statute as amended is 
set out in full in an act beginning with the expression that it is 
amended “to read as follows,” the old law is not repealed except 
as to those parts omitted which are inconsistent with the amend¬ 
ment, the remainder of the act being a continuation of the original 
law.®® Summarizing, where the amendatory act operates as a re¬ 
peal, of course, the rules which apply to repealing acts also apply, 
as is apparent from the foregoing discussion.®® 

The manner in which an amendment will operate to repeal exist¬ 
ing law may be gathered from the case of United States v Tynen:®“ 

“Pending the action brought under this section against the 
defendants, Congress, in 1850 (9 Stat. 462') pa.ssed an act 
aiiiendatorv of and supplementary to the act of February, 1793, 
the seventh .section of which embrace.s the offen.ses specified 

3 T People T Zito, 237 III. 434, 86 N.E. 1041; Gooduo v City of Oshkosli, 31 
Wis. 127. G'Tlie original section, as an independent and distinct statutory 
enactment, ceased to liave any existence the very moment the amendatory 
act was passed and went into effect,") 

3S McDowell T Fuller, 169 Mich. 332, 135 N.W. 265; Jacobus v Meslcill, 
56 N.J.L, 255; People v Angle. 109 N.Y. 564, 17 NE. 413. 

39 Lowe V Bourbon County, 5 Kan. Ap. 603, 51 Pac. 579; Yanderveer v 
Herbert. 76 N.J.L. 173, 68 Atl 909; Taylor v State, 87 Tex. Cr. 330, 221 S.'W. 
611. 

40 Nelden v Clari, 20 Utah 382. 59 Pac. 324. 

41 Camley v Stanfield, 10 Tex. 546. 

42 State T McCafferty, 25 Okla. 2, 105 Pac. 992. Also see Great Northern 
R. Co. V E.S., 155 Fed. 945; State v Beck, 139 Wis. 37, 119 N.W. 300. 

43 People V Montgomery County, 67 N.Y. 109; Reid v Smoulter, 128 Pa. 
St. 324, IS Atl. 445, 5 A.L.R. 517. And see cases under note 42, ibid. 

44 For discussion of such rules, see ? 307, et seq, Infra. 

43 United States v Tynen (U.S.) 11 Wall. 88, 20 L.Ed. 153. 
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in the net of tT93, ancl ereates new offenses, and affixes to 
each a diffeceiit pniushnient from that named in the old act, 
pre,scribing- a fine not exceeding one thousand dollars, and 
imprisonment not exceeding six months upon indictment and 
conviction of the offender, and declaring that the offender 
shall also forfeit and pay, by waj'- of civil damages, to the party 
injured, the sum of one thoimaud dollars lor each fugitive lost, 
to be reeovered by action of debt. The act of 1850 contained 
no danse repealing, in terms, the act of 1793, and the eonusel 
of the government contended that it only added cumulative 
remedies, and was intended to gh'e greater facilities to the 
master of the slave in securing the fugitive, and could not be 
construed to have a retrospective operation and wipe out liabili¬ 
ties incurred under the old act, and thus deprive the master of 
rights of action in suits pending, that had accrued to him; and 
that the court would not favor repeals by implication. But 
the court held unanimously, Mr. Justice Catron delivering the 
opinion, that the last act was plainly repngnaiit to the first, 
observing also that, as a general rule, it was ‘not open to con¬ 
troversy, that when a new statute covers the whole subject of 
an old one, adds offenses, luid prescribes different penalties for 
those enumerated iii the old law. that the former law is repealed 
by implication, as the provisions of both cannot stand iogellier.’' 

By the repeal of the 13th section of the act of 1813 all crim¬ 
inal proceedings taken under it fell. There can be no legal 
conviction, nor any valid judgment pronounced upon couvic- 
tiou, luiless the law creating the offense be at the time in exist¬ 
ence. ’ ’ 

Obviously, therefore, there is no real or basic difference be¬ 
tween the effect of a repeal and an amendment, particularly where 
the repeal is a partial one; and the same problems arise in both 
eases. Where the repeal is partial, part of the original law remains. 
The same is equally true witli the enactmeut of an aineudment alter¬ 
ing or improving the old law. 

§ 306. Retroactive Construction.—Amendatory ,statnfe,s are 
subject to the general principles discussed elsewhere herein rela¬ 
tive to retroactive operation.'*' Like original statutes, they rvill not 
be given retroactive constnxcliou, unless the language clearly makes 
such construction necessary.*^ Jn other words, the amendment will 

See Cliapt. XXV, supra, § 277, et seq. 
uEne Comity v Lowanstein, 195 N.Y.S. 177, 202 Ap Div 579. 

IS Warner v Walsh, 27 Fed. (2) 952; Mott Store Co. v St Louis, etc.. It. 
Co., 254 Mo. 654, 163 SW. 929, In re Frost’s Will, 192 Ap, Ely. 206, 182 N.Y.S. 
559, Kelly v State, 94 Ohio St 331, 114 N.E. 255; Fortl Motor Co. v State, 59 
N.D. 792, 231 N.W. SS3. 
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usually take effect only from the date of its eiiactmeut aiul will 
have 110 application to prior transactions, in the absence of an ex¬ 
pressed intent or an intent clearly implied to the contrary.*'' In¬ 
deed, there is a pre.siiiuptioii that an ameiidnicut shall operate pro¬ 
spectively.'™ Mut ill accord with the rules applicable to orufinal 
enactments and equally applicable to amendments or amendatory 
statutes, amendments relatinjr to remedies or prneednre may operate 
retroactively,®’- provided, of course, vei3ted rights and contractual 
obligatioms are not impaired or de.stroyed.’'- 

In this connection, it is interesting to note the language of 
Reynolds, C., in Benton v "Wiekwire,’’* wherein he speaks of the 
retroactive effect of an amendment; 

“There was once, and long ago. a rule in the coiistnudioii 
of statutes, that an amendment of it was to be regarded as if 
having been incorporated in and made a part of the original 
enactment, but that rule has been for a long time disregarded, 
and it is now settled that an anieudiiient has no more retro¬ 
active effect than an original act upon the same subject, Ely 

1!) Riesen v Rleseii, 105 N.J. Eq. 1-4V Atl. 225. But the portions of 
the original enactment not altered by an amendatory act remain elfective 
from the date uf their first enactment San Joaquin Iir. Co. v Stevinson, 
1G4 Calif. 221, 12S Pac. 924, State v Dairson County, S7 Mont. 122, 286 Pac. 
125 This 1.S tiup also when the new statute repeats piovisions of the origi¬ 
nal act. Mott Store Co. v St. Louis, etc., R. Co., 254 Mo. 654, 163 SW 929, 
In re St. Michael's Church, 76 N.J. Eq. 524, 74 Atl. 491; Homnyack v Pruden¬ 
tial lus. Co., 194 N.Y. 456, S7 N.E. 769; Dallman v Dallman, 159 Wis. 4S0, 149 
N.W. 137. Only the changes take effect prospectively. Ford Motor Co. v 
State, 59 N.D. 792, 231 N.W. 3S3. 

50 American Surety Co. V Alamo Iron Woiks (Tex. Civ. Ap.J 29 S.W. 
(2) 493, rev, on other grounds, 36 S.W. t2) 714. And see State ex rel 
Nejdl V Bowman, 199 Ind. 436, 156 N.E. 394, 157 NE. 723, tor a case involv¬ 
ing time ot taking eftect of an amendment in tuturo. Also note 37 Yale L J. 
127 (1927). 

■51 Miceli V Morgaiio, 36 Fed. (2) 507, Maguiie v Cunningham, 64 Calif. 
Ap 536, 222 Pac. S3S; Excelsior Mtg. Co. v Key.ser, 62 Miss. 155; Abbott v 
State, 117 Neb. 350, 220 NW 57.8; Mooie v Moore. 208 N.Y. 97, UU N.E. 711; 
and see People v Claik, 2S3 III. 221, 119 N.E. 329 

Dunlap V U,S , 43 Fed. (2) 999, Ex parte Sparks, 120 Calif. 400, 52 Pac. 
715. Also see Piost v Los Angeles, 181 Calif. 22, 183 Pac 342; Mott Store 
Co. V St, Louis, etc , E. Co., 254 Mo. 654, 163 S.W. 929. 


53 Benton v Wickwire, 54 N.Y. 226, 229. 



T Holta, 15 N.T. 595; People v Craal, 5 HI 463, Heitter 
original statutes nor menilieiits tan lare any retroactive 
force iless in esceptioiial cases tie lejislatiire so declare," 

Tlis rieir seems correct regardless of vlctk tlie amenikeEt 
is regarded as entirely displacing tie old to and tkrefore as lav¬ 
ing tie efficacy of an independent enactat, or wletler tie 
amendment is flat tie ivord signifies-an addition or alteration 
to tie old to ifitl some part of tie old to remaining, Only for 
tie pnrpese of ascertaining At tie to' is, sloild tie anieiidiiient 
le considered a part of tie original enactment 
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CONSTRUCTION OF REPEALING ACTS 

§ 307. In General. 

§ 308. The Determination of Repeals by Implication, Generally. 

S 309. The Intent of the Legislature. 

§ 310. The Presumption Against Implied Repeals. 

§ 311. Inconsistency and Repugnancy 
§ 312. Identity of Subject and Object. 

§ 313. Laws Passed at Same Session of the Legislature 
5 314. Local or Special Laws. 

§ 315, Miscellaneous Enactments Causing Implied Repeals. 

§ 316. Effect of Repeal, Generally. 

S 317, Effect on Vested Rights. 

§ 318. Effect on Remedies. 

§ 319. Effect of Repeal of Repealing Act 
§ 320. Invalid Repealing Acts. 

^ 321. Revival. 

§ 322. Simultaneous Repeal and Re-enactment. 

§ 323. Expiration, Suspen.sion and Desuetude. 

§ 307. In General.—We have already classified repeals ns ex¬ 
press and implied/ and defined each.^ In this chapter, the various 
problems pertaining to the construction of repealing acts will be 
treated, not simply those which relate to the meaning of the language 
of the repealing act itself, but also those which pertain to the effect of 
the repealing act upon pre-existing law. And, as is obvious, cer¬ 
tain of these problems haim been discussed elsewhere in preceding 
and succeeding chapters, especially the chapters which deal with 
the prospective and retroactive operation of statutes,^ the construc¬ 
tion of saving clauses and provisos,* amendments/ and codes and 
revisions.® As is thus apparent, pre-existing laws may be repealed 
by the enactment of new and independent legislation,'' liy amencl- 

1 See § 133, supra. 

- See §§ 134 and 137, supra. 

3 See Chapter XXV, supra. 

4 See Chapter XXVI, supra. 

5 See Chapter XXVII, supra. 

G See Chapter XXIX, infra. 

7 Sanderson v Williams, 142 Ark. 91, 218 S-W. 179; Common, v Allen, 
240 Mass. 244, 133 N.E, 625; State v Quinn, 40 Mont. 472; In re New York 
Institute, 121 N.Y. 182, S N.E. 374. 
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nieiits,® aud by revision and codification,*’ Since certain of these 
phases have been treated in considerable detail elsewhere, there 
IS no need for repetition, except in so far as it is nnavoidable. 

In the construction of repealing acts, however, the general 
rules of interpretation which apply to statutes generally, are also 
applicable. For instance, the primary purpose of construction is 
to ascertain the legislative intent,^® and, in order to do so, the court 
may resort to the customary rules of eonstrnction discussed through¬ 
out this treatise Consequently, the legislative intent must be 
derived from the language primarily.^^ An express repeal will 
operate to abrogate an existing law,^- unless there is some indica¬ 
tion to the contrary, such as a saving claused® Even existing 
rights and pending litigation may be affected, both civil and crini- 
inaV® althongh it is not an uncommon practice to use the saving 
clause in order to preserve existing rights and to exempt pending 
litigation.^ 

Of eoiu'se, most of the problems relating to the general subject 
matter of this chapter, arise from statutes which repeal pre-existing 
laws by implication. These problems are discussed at considerable 
length later on.^^ Nevertheless, express repeals occasionally create 
problems almost as difficult as those created by implied repeals 
For example, where a statute contaius the common expression '' all 
acts and parts of acts in conflict with the provisions of this act are 
hereby repealed,” the question obviously arises as to the extent or 
scope of the repeal. It has been held that the use of the afore.said 

sPeople Y Zlto, 237 III. 434. 86 N.E. 1041; People v Lowell, 250 Mich. 
349, 230 N.W. 202. 

8 Eosasco V Tuolumne County, 143 Calif. 430, 77 Pac, 148; Murray v 
State, 142 Ga. 7, 37 S B 111; Poindexter v Pettis County, 295 Mo. 029, 246 
S.W. 3S; Garr v Fuls, 286 Pa. 137, 133 Atl. 137. 

10 Matthews v Murchison, 17 Fed. 7G0; Attorney General y Duncan, 76 
N.H. 11, 78 Atl. 925, Bennett v Bennett, 116 N.Y. 584, 23 NE. 17, 6 LEA. 
553, Evans Estate, 30 Pa. Dist. 254; Marshall v State, 62 Tex. Cr 177, 138 
S W. 759. 

iiMongeon v People, 55 N.Y. 613. And note § 164, supra. 

12 See supra, § 93. 

13 Supra, §§ 93 and 300. 

IIButler V Palmer (N.Y.) 1 Hill 324. 

13 Common, v Marshall (Mass.) 11 Pick 350; Hartung v People, 22 N.Y, 
So¬ 
lo Jones V Stats, 1 Iowa 395, Common, v Marshall (Mass.) 11 Pick 350 

u See § 308, et aeq., infra. 
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expression indicates that there may he acts on the .same suh.jei't 
which are not thereby repealed^* Similarly, where a ])n)visioii 
contained in a codification expressly repealed all former acts “with¬ 
in the purview” of the new code, only those cases covered by the 
body of the repealing act will be affected, so that no provision of 
any existing law in relation to eases not provided for by the later 
act, will be repealed^® Moreover, where a repealing clause ex¬ 
pressly refers to a portion of a prior act, the remainder of such act 
will not usually be repealed, as a presumption is raised that no fur¬ 
ther repeal is necessary, unless there is irreconcilable inconsist¬ 
ency between them,-'’ In like maimer, if the repealing danse is by 
its term.s confined to a particular act, quoted by title, it will not 
be extended to an act upon a different subject.-’ And a general 
act repealing all acts inconsistent therewith, will msually apply only 
to general acts and not to special or local laws.-- The reason 
behind this rule fiiid-s its foundation in two premises, the .special 
act IS not repealed because it is not named,or becanse there is no 
absolute incoiisi.steiicy between the general act and the special act,-^ 
Consequently, if the repealing act named the special act,'’“ or if the 
two were irreconcilably inconsistent,-® the special act would also 
be terminated. 

As one can infer from the foregoing discussion, the prolilems 
created liy implied repeals are also created by acts which expressly 
repeal prior laws.®’ Although the problems are not so numerous 
nor perhaps so difficult in those cases where the express repeal 

IS Hess V Reynolds, 113 U.S. 73, 5 S.Ct 377, 28 L.Ed. 927. Also see Madi¬ 
son V So, Wisconsin E. Co., 156 Wis. 352, 116 N.W. 192, 10 A.L.E, 910. That 
the clause adds nothing to the act, see State ex rel Charette v Dist Court 
(Mont.) 86 Pac (2) 750. 

1!) Clark V State, 171 Ind. 101, 81 N.E. 984. 

20 See Note in Am. State Rep., 273. 

21 Schultz V Schultz (Va.) 10 Grat. 358- 

22 State V Miller, 30 N.J.L, 368; State v South Kingstown, 1,S R.l. 23S, 27 
Atl 599, 22 L.R.A. 65. Also see St. Louis, etc., R. Co. v Grayson, 72 Ark. 
119, 78 SW. 777, State v Fiala, 47 Mo. 310; Casterton v Vienna, 163 N.Y, 
368, 57 NE 622. 

23 Common, y Scheckler, 1 Pa. Co. 505. 

21 Jones v Oldham, 109 Ark. 24, 158 S.W. 1075. 

23 Brunswick v Williamson, 44 N.J.L. 165, aff 46 N J L. 204, all. 130 
U S. 189, 32 L Ed. 915, 9 S.Ct. 453. 

20 Jones V Oldham, 109 Ark. 24, 158 S W. 1075 

27 See § 135, supra. 
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points out ill rather specific terms those statutes which it intends 
to abrogate, they do freiiuentiy arise. Bnt the vast majority of 
the problems due to repeals by implications, so far as express 
repealing acts are concerned, grow out of the use of the expression 
found in so many legislative enactments that "all laws and parts of 
laws in conflict herewith are expressly repealed.’’^® As we have 
previously pointed ont, there is considerable justification for re¬ 
garding a repeal caused by such a statutory provision as a repeal 
by implication,^* Provisions of this character leave the question 
open as to what laws are inconsistent This is equally true, even 
where inconsistent statutes are enacted.*^ In either case, whether 
the repealing act contains a provision that all inconsistent acts are 
repealed or not, all pre-existing inconsistent acts are necessarily 
abrogated.*' As a result, the rules of law which apply to implied 
repeals generally will be applicable to repeals caused by the use of 
the expression “all acts or parts of acts inconsistent herewith” or 
expressions of similar import. 

§ 308. The Determination of Repeals by Implication, Generally, 
—Of course, where a repeal is effected through implication, the 
later enactment thus affecting preexisting law must be subjected 
to close crutiny in the light of its own provisions and those of the 
law apparently abrogated in whole or in part. The construction of 
the new law becomes an important consideration, since its meaning 
and scope will determine whether a repeal takes place, and if so, 
its extent. And usually one of two questions will arise; (1) whether 
the new law is intended as a .substitute for the old; or (2) whether 
the new is irreconcilably inconsistent with the old, so that the 
former is thereby terminated.** In brief, the problem will he simply 
to determine what is the legislative intention *^ —whether the old 
law shall cease or whether it shall be supplemented. 


28 See such typical cases as State v Schaumburg, 149 La. 4T0, 89 So, 53S; 
Drew V Munford, 114 Neb, 100, 206 N.W. 159; Greer v Bird, 93 Okla. 221, 220 
Pac. 579; NeivboM y Pennock, 154 Pa. 591, 26 Atl. 606. 

29 See § 135, supra. 

30Bank of N.Y. v Tilton, 82 N.H. SI, 129 Atl 492; Common, v PottsTille, 
246 Pa. 468, 92 Atl. 639. 

31 See § 311, infra. 

32 See § 309, infra. 

33 See § 137, supra. 

34 See § 309, infra. 
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§ 309. The Intent of the Legislature. —Whether a .statute, 
either in its entirety or in part,®® has been repealed by implication, 
as already stated, depends upon the intent of the legislature.®® It 
is the province of the court to ascertain this intent,®^ from the terms 
and proAisions of the later enactment.®® But the courts will not 
recognize an implied repeal, unless the intent to repeal clearly ap¬ 
pears.®® It must be free from any reasonable doubt.^® And Ihe 
courts will seek to avoid a repeal by implication by resorting to any 
reasonable construction or hypothe.sis.^® If by any fair interpre- 

35 For cases invalvlng paitial repeal, see 5133, note 10, supra. 

so Continental Ins. Co. v Simpson, 8 Fed. (2) 139; Jefferson County v 
Hewitt, 206 Ala. 405, 90 So, 781; Brockman v Board of Directors (Ark.) 66 
S.W. (2) 61S; State v Peverly, 32 Dela. 443, 125 Atl. 421; Monlcal v Neise. 
49 Ind. Ap 302, 94 N.E. 232; Dougherty v Joyce, 233 Mich. 619, 207 N.W. 863. 
Gould V Bennett, 276 N.Y.S. 113; Haley v State, 156 Tenn. 85, 299 S.W. 799, 
Nelden v Clark, 20 Utah 382, 59 Pac 524. 

31 State v Peterson, 52 N.D. 120, 201 N.W 856; Huston v Scott, 20 Okla. 
142, 94 Pao. 512. An express repeal may be some evidence against a repeal 
by implication. tJ.S. v Shaw, 39 Fed. 433, 47 L.R.A. 232. Nor will there be 
a repeal by implication where a saving clause is affixed to an amendatory 
act. Merchants Trans. Co. v Gates. 180 Ark. 96, 21 S.W. (2) 406; Newbauer 

V State, 200 Ind. 118, 161 N.E. 826 And wliere two statutes are passed at 
the same session of the legislature, there is strong indication that neither 
are to he repealed by implication. Common v Huntley, 156 Mass. 236, 30 
N E. 1127, 15 L.R A. 839. 

38 State V Coleman, 117 La. 973, 42 So. 471; State v Superior Court, 60 
Wash. 370, 111 Pao. 233. 

39U.S. Light Corp. V Niagara Falls Gas Co., 23 Fed. (2) 719; In re 
Mitchell, 120 Calif. 384, 52 Pac. 799; Harrington v Harrington, 58 Colo. 154, 
144 Pac. 20; Middleton v State, 74 Fla. 234, 76 So. 785; Galpin v Chicago, 159 
III. Ap. 135, aff’d 249 Ill. 554, 94 N.E. 961; Lewis v Mosely, 215 Ky. 573, 286 
S.W. 793; Dougherty v Joyce, 233 Mich. 619, 207 N.W. 863; State v Buder, 
315 Mo. 791, 287 S.W, 307; Schafer v Schafer, 71 Neb. 708, 99 N.W. 482; 
York Sav. Bank v Grace, 103 N.Y. 313, 7 N.E. 164; State v Perkins, 141 N.C. 
797, 53 S.E. 735; Hodebaugh v Phila. Traction Co. 190 Pa. 358, 42 Atl. 953; 
Ward V Smith, 166 Wia. 342, 165 N.W. 299. 

10 Stevens ex rel Kuberski v Haussermann, 113 N.J.L. 162, 172 Atl. 738. 

11 Stevens v Biddle, 298 Fed. 209; Rowland v McBride, 35 Ariz. 511, 281 
Pac 270; Inyo County v Hess, 53 Calif. Ap. 415, 200 Pac. 373; State v Marti¬ 
nez, 43 Idaho 180, 250 Pac. 239, Wood v Common., 229 Ky. 452, 17 S.W. (2) 
440, People v Thompson, 161 Mich. 391, 126 N.W. 466; State v Davisson, 28 
N.M. 653, 217 Pao. 240; Matter of Tiffany, 179 N.Y. 455, 72 N.E. 512; Lovejoy 

V State, 18 Okla. Cr. 335, 194 Pac. 1087. 

43McDonald v Wasson (Ark.) 67 S.W. (2) 722, Chicago v Chicago B. 
Co., 261 III. 478, 104 NE 240. Also see Michigan Tel. Co. V Benton Harbor, 
121 Mich. 512, SO N.E. 386, 47 L.R.A. 232. 
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tation all sections of a statute can stand together, there will be no 
implied repeald^ 

§310. The Presumption Against Implied Repeal,—As i.s thus 
apparent, the courts do not look with favor upon implied repeals, 
and the presumption is .ahvays against the intention of the legisla¬ 
ture to repeal legislation by imphcatiou.^^ The absence of an 
expres,s provision in a statute for the repeal of a prior law gives 
rise to this presumption,‘‘® wbieli is accentuated where the various 
statutes Avere enacted at the same session of the legislature.'’^ Oon- 


4a State ex rel Karbe v Buder (Mo.) 7S S.W. (2) 835. 

44U.S. V Noce, 26S U.S. 613, 69 L.Ed. 116, 15 S.Ct. 610; In re Martin, 
75 Fed. (2) 61S, State v Smiley, 219 Ala. 119, 121 So. 39S; Connelly v Law- 
hou, 180 Ark. 964, 23 S.W. (2) 990; People v Martin (Calif.) 205 Pac, 121, 21 
A.L.R. 1399 ; People v Chaffee County, 86 Colo. 249, 2S1 Pac. 117; State v 
Hatch. 82 Conn. 122, 72 Atl. 575, Nolan v Moore, 81 Fla. 594, 88 So 601; 
Grlgg.s V Macon, 154 Ga. 519, 114 S.E. 899; Kizer v Mattoon, 332 III. 545, 
164 N.E 20; Straus Eros, Co. v Fisher, 200 Ind, 307, 163 NE, 225, Ogllvie 
vDes Moines (Iowa) 233 N.E. 526; Voran v Wright, 129 Kan. 1, 281 Pac, 938, 
aff'd 129 Kan, 601, 284 Pac. 807, Wood v Common,, 229 Ky. 452. 17 S.W. (2) 
440; State v Walker (Mo.) 34 S.W. (2) 124, Liske v State, 119 Neb. 640, 230 
N.W. 503; State v Scott, 52 Nev. 232, 286 Pac, 119; State v Hollenbacher, 
101 Ohio St. 478, 129 NE 702; Roxana Petro. Gorp. v. Cope, 132 Okla, 152, 
269 Pac 1084, 60 A.LR. 837; State v SUisher, 119 Ore. 141, 248 Pac 358; 
Snyder's Appeal, 302 Pa. 259, 153 Atl. 436, Fonville v Gregoiy, 162 Tenn. 
294, 36 S.W (2) 900; Miller v State Entomologist, 146 Va. 175, 135 S E. 813, 
67 A.L.R 197, alfd 276 U.S. 272, 72 L.Ed. 56S, 4S S.Ct, 246; State v King 
County (Wash.) 297 Pac 774; Vinson v Wayne County Ct, 94 W.Va, 591, 
119 S.E. SOS 

4--i Bookbinder v IT.S, 287 Fed. 790; Gilliland Oil Co. v State, 171 Ark. 
415, 285 SW 16; Cliilson v Jerome, 102 Calif. Ap, 635. 283 Pac. 862; State 

V Simpson, 94 Fla. 789, 114 So 542, Martin v GreenAnlle, 224 Ky. 730, 6 S W. 
(2) 1114; State v Lee, 319 Mo. 976, 5 S.W. (2) S3, Ross y Graham, 203 N.Y.S. 
390,122 Mlsc. 574; Story v Alamance County, 184 N.C. 336, 114 S.E. 493, Garr 

V Puls, 286 Pa. 137, 133 Atl. 150; Berry v State, 69 Tex. Cr 602, 156 S,W. 626 

•10 Town of Browmsburg v Trucksess (Ind. Ap.) 185 N.E. 315; Gould v 
Bennett. 276 N.Y.S. 113. 

■IT In le Opinions of the Justices, 231 Ala. 152, 164 So. 572. Also see 
State ex rel Normile v Cooney (Mont.) 47 Pac. (2) 637, Pullen v Morgeii- 
thaul, 73 Fed. (3) 281; State ex rel Board of Com'rs v Board of ComTs, 170 
Ind. 595, 85 N E. 513 And note Lambert v Board of Trustees, 151 Ky. 725, 
152 S W. 802. The same is true 'with revisions. Saslow v Previti (N.J.) 
3 Atl. (2) 811. 
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seqiiently, as we have already indicated, the intent to repeal must 
clearly appear/*’ and such a repeal will lie avoided if at all possible."' 

This presumption against the intent to repeal by implication 
rests upon the assumption that the legislature enacts laws with a 
complete knowledge of all existing laws pertaining to the same sub¬ 
ject/® so that the failure to add a repealing clause indicates that the 
intent was not to repeal any existing legislation.^^ This presump¬ 
tion, however, is overthrown if the new law is iiicoiisisteiit with or 
repugnant to the old law, for the inconsistency or repugnancy re¬ 
veals an intent to repeal the existing law.“- Similarly, when a stat¬ 
ute specifically repeals certain acts or parts of an act, it will not be 
presumed that the legislature intended to re])eal any act or any part 
of an act not mentioned. 

§311. Inconsistency and Repugnancy.— The inconsisteney or 
repugnancy between two statutes necessary to supplant or repeal 
the earlier one, must be more than a mere difference in their terms 
and provisions. There must be what is often called “sneh a po.si- 
tive repugnancy between the provisions of the old and the new 
statutes that they cannot be reconciled and made stand together.” ■'''■* 
In other words, they must be absolutely repugnant,'’*^ or irrecoiicili- 

48 See § 309, supra. 

Lewis V U.S., 244 U.S. 132, 61 L.Ed. 1039, 37 S.Ct, 570, Ex parte 
Solmcke, 148 Calif. 262, 82 Pac, 956. Chicago, etc, R. Co. v Doyle, 258 III. 
624, 102 N.E. 260; State V Iowa Tel. Co, 175 Iowa 607, 154 N.W. G78; Com¬ 
mon. V Huntley, 156 Mass. 236, 30 N.E, 1127, 15 L.R.A. S39; State v Perkins, 
141 N.C. 797, 53 S E 735; Huston v Scott, 20 Okla. 142, 94 Pac. 512; Ex parte 
Morgan, 57 Tex. Cr. 551, 124 S.W. 99; Morrison v Eau Claiie, 115 Wis. 538, 

92 N W. 2S0. Also see Note, 4 L.R.A. 309. 

50 Continental Ins. Co. t Simpson, 8 Fed. (2) 439; Dougherty v Joyce, 
233 Mich. 619, 207 N.W. 863, Oakland t Conservation Board, 98 N.J.L. 99, 
118 Atl. 7S7; State v Poindexter, 49 N.D. 201, 190 N.W. 818, Webber v 
Bailey (Ore.) 51 Pac. (2) 832. 

51 See cases under note 45, supra. 

52 Wilson V U.S. (U.S,) 77 Ct. Cl 630. 

53 Town of Di-y Grove v Otto, 266 III. Ap. 234. 

54 U.S. V Greathouse, 166 U.S. 601, 41 L.Ed. 1130, 17 S Ct. 701; In le 
Phoenix Hotel Co., 13 Fed, Supp. 229, Wolff v Rife, 140 Kan. 584, 38 Pac. (2) 
102, State V Walhi'idge, 119 Mo. 383, 24 S.W. 457; Beha v State, 67 Neb. 27, 

93 NW. 155, Carter v Whitcomb, 74 N.H. 4S2, 69 Atl. 779; In re Enlarge¬ 
ment of School Dist, 155 Minn. 41, 192 N.W. 345, 

55Hahn v Clayton County (Iowa) 255 NW. 695. 
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able.®** Otierwise, there can be no implied repeal, as we have 
pointed out in the preceding section, for the intent of the legisla¬ 
ture to repeal the old enactment is utterly lacking.®'^ Since there is 
a presuniption against can implied repeal,®® and since the court will 
seek to aa^oid such a repeal by any fair and reasonable construc¬ 
tion,'® the inconsistency must be clear,®® manifest,and irrecoiicili- 
able,®® 

But the repugnancy or inconsistency need not be between 
every provision of the two tacts, as implied repeals may operate on 
parts of a statute as well as on -it in its entirety.®® Where this is 
true, the old statute will be repealed by implication only to the 
extent of the repugnancy.®® 


snBugbee v Mills, 116 N.J. Ba. 59, 172 Atl. 203. 

ST See § 310, note 52, supra. 

58 See § 310, supra, 

50 Seward County v Aetna L. Ins, Co., 90 Fed. 222; Ferguson v Jackson 
County Com’rs, 187 Ala. 64E, 65 So 1028; Conner v Southern Express Co., 37 
Ga. 397; Eckerson v Des Moines, 137 Iowa 452, 115 N.W. 177; State v Hol¬ 
comb, 93 Kan. 424, 144 Pac. 266; Lake v Cedar Springs, 162 Mich. 569, 127 
N.W. 690; State v Archibald, 43 Minn. 328, 45 N.W, 606, Gasconade County 
V Gordon, 241 Mo. 569, 145 S.W. 1160, People v Crlssey, 91 N.Y. 616; Bruns¬ 
wick County V Woodside, 31 N.C. 496, In re Hesse, 93 Ohio St. 230, 112 N.E. 
511; Somers v Common., 97 Va. 759, 33 S.E 381; Stale v Arnold, 151 Wis. 
19, 138 N.W. 78, Also see § 139, supra. 

80 Summers v Atchinson, etc., R. Co, 3 Fed. (2) 717; Chilson v Jerome, 
102 Calif. Ap 635, 283 Pac, 862, Sims v State, 7 Ga. Ap. 852, 68 S.E. 493, 
Kizer v City of Mattoon, 332 III. 545, 164 N.E. 20; Wriglitmau v Gideon, 296 
Mo. 214, 247 S.W. 135; People v Harris, 123 N.Y. 70, 25 N.E. 317; Waters v 
Buncombe County Comrs., 186 N,C. 719, 120 S.E. 450, Gilbert v Lebanon 
Valley St. Ry. Co., 300 Pa. 384, 150 AU. 638. 

51 Wood V U.S (U.S.) 16 Pet. 342, 10 LEd 987; McKenna v Edmund- 
stone. 91 N.Y. 231. 

02 U.S. V Tiger, 19 Fed. (2) 35; Owens v Smith, 200 Iowa 261, 204 N.W. 
439. 

so City of Bisbee v Cochise County (Anz.) 36 Pac. (2) 559 

si Bookbinder v U.S., 287 Fed, 790; Houck v State, 166 Ark. 613, 267 
S.W. 127; Cook v Meyer, 73 Ala. 580; Ex parte Cannon, 167 Calif. Ap. 142, 
13S Pac. 740; New York Central R. Co. v Stevenson, 277 III. 474, 115 NE. 
633; Kramer v Beebe, 186 Ind. 349, 116 N.E. 83; Barnett v Caldwell. 231 Ky. 
514, 21 S.W. (2j 83S, Leavenworth v Reilly, 97 Kan. 827; Baird v N.Y,, 96 
N.Y. 567, Carr v Littld, ISS N.C. 100, 123 S.E. 625; In re Lambrecht, 137 
Mich. 450, 100 N.W. 606; State v Taylor, 323 Mo. 15, 18 S.W. (2) 474; Com¬ 
mon. V Growl, 245 Pa. 554, 91 Atl. 932, Beck v Cox. 77 W.Va. 442, 87 S.E. 
492; State v Milwaukee Elec R Co., 144 Wis. 386, 129 N.W. 623. 
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Nevertheless, it is possible that the court will be unable to 
ascertain which of two inconsistent laws shall prevail. If so, the 
rule applicable has been amionnced in Maddiuc v City of Nashville 
(158 Tenn. 307, 13 SAV. (2) 319): 

“It being conceded that the two acts are contradictory and 
irreconcilable, and being unable to determine that either be¬ 
came effective, in point of time, before the other, it results that 
both are invalid.” 

Of course, the reason for the rule that an implied repeal will 
take place in the event of clear inconsistency or repngiianey, is obvi¬ 
ous, This reason is pointed out in Orosby v Patch fl8 Calif. 438 1 : 

“As laws are presumed to be passed with deliberation, 
and with full knowledge of all existing ones on the same sub- 
,ieet, it is but reasonable to conclude that the Legi.slature, in 
passing a statute, did not intend to interfere with or abrogate 
any former law relating to the same matter, unless the repugn¬ 
ancy between the two is irreconcilable. Bowen v Lease, 5 
Hill 226. It is a rule, says Sedgwick, that a general statute 
without negative words will not repeal the particular provi¬ 
sions of a former one, unless the two acts are irreconcilably 
inconsistent. ‘The reason and philosophy of the rule,' says 
the author, ‘is, that when the mind of the legislator has been 
turned to the details of a subject, and he has acted upon it, a 
subsequent statute in general terms, or treating the .subject in 
a general manner, and not expressly contradicting the original 
act, shall not be considered as intended to affect the more par¬ 
ticular or positive prevnous provisions, unless it is absolutely 
necessary to give the latter act such a construction, in order 
that its words shall have any meaning at all.” 

Can a test be provided by w'hich irreconcilable inconsistency 
or repugnancy can be easily ascertained? It has been suggested 
above that such a condition exists when the two statutes cannot 
stand together. Such a test seems generally sufficient where the 
pre-existing statute is repealed in its entirety. But where a par¬ 
tial repeal occurs, a different test must be applied. Is nut a work¬ 
able one announced in People v McNulty (9 N.Y.S. (2) 380)? 

“The determining consideration must be whether on com¬ 
parison of the subject matter of the two statutes, the one is 
fairly to be regarded as a revision of the other.” 

If the later enactment seems clearly intended to supplant the 
former law, to that extent, even though the old law, in its entirety, 
is supplanted, irreccmeilable inconsistency or repugnancy must 
exist. Naturally, therefore, the subject matter of the two enact¬ 
ments is an indispensable consideration. 
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§ 312, Identity of Subject and Object.— Merely because a later 
enactment may relate to the same subject matter as that of an 
earlier statute, is not of itself sufficient to cause iTii implied repeal 
of the latter, since the ne-w law may be cumulative.®® An implied 
repeal will uot take place under these eircuitistance.s, unless the two 
statutes are inconsistent and irreconcilable,®' or unless the new 
statute is clearly intended as a complete substitute for the old oiie.““ 
The court will endeavor to give both effect, if possible,®” In other 
words, there mnst he some expression of the legislative intent to 
repeal tlie existing statute.™ The two statutes must re¬ 
late to the same subject matter and have the same purpose.'’ 
And, as we have already suggested,™ it is essential that the new 

Uo Cleveland v Palin (Itid.) 199 N.E. 142; Kenier v United Medical Setv- 
ice, 362 111. 442, 200 N.E. 157. And see Mobile v Maix, 75 Fed. (2) 569 tliat a 
general law will not be constiued as repealing a special law dealing witli 
tile same anbject. 

usSmitli V Sullivan, 190 Ark. 859, 81 S.W. (2) 922; Stale ex re) Trimble 
V Kantas, 190 Ark. 1092, 82 S W. (2) 847. 

07Frost V Weuie, 157 U.S. 46, 39 L.Ed. 614, 15 S Ct. 532, Fowler v Fir- 
Idns, 77 III. 271; Diver v Keokuk Sav. Bank, 126 Iowa 691, 102 N.W 542, 
State Sanatorium v State Treasurer, 173 N.C. 810, 92 S.E. 689; Messick v 
Duty, 86 Ore. 366, 168 Pac 628; State Uuiv v Rickards, 20 Utah 457, 59 
Pac, 96. 

08 Posadas v National Bank, 296 U.S. 497, 56 S Ct. 349, 80 L Ed, 351; 
City of Fairfield v Pappas, 362 III. 80, 199 NE, 292; Gilbert v Craddock, 67 
Kan. 346, 72 Pac 869; Exall v Holland, 1G6 Ky. 315, 179 S.W. 241; Harris’ 
Case, 124 Me. 68, 126 Atl. 166; Heppenslall v Baudouine, 132 N.Y.S. 511, 73 
Misc. 118; State Sanatorium v State Treasurer, 173 N.C. SIO, 92 S.E 689. 
Accordingly, where a statute fixes the annual salary of an otlicial and a 
subsequent statute appropriates a less sum for such salary, the former law 
is not repealed, U.S. v Langston, 118 U.S. 389. 

lis Cleveland v Palin (Ind.) 199 N.E. 142; Ellis v Holcombe (Tex.) 69 
SW. (2) 449. Thiough the application of this rule, the later statute was 
held merely to extend the scope of the crime ot arson. Common, v Bloom¬ 
berg (Mass.) 19 N.E. (2) 62. 

70U.S, T Claflin, 97 U.S. 546, 24 L.Ed. 1083; Sykes v People, 127 III 117, 
19 N.E. 705, 2 L.R,A. 461; Barber v St. Louis, etc., R. Co , 43 Iowa 223; State 
v Coleman, 117 La. 973, 42 So. 471; Homei v Common., 106 Pa. St. 221; 
llesher v Osborne, 75 Wash. 439, 134 Pac. 1092. Also see Madison v Wnscoii- 
sin R Co, 156 Wis. 352, 146 N.W. 492, 10 A.L.R 910. 

71 Brandon v Askew, 173 Ala. 160, 54 So. 605; Niceley v Madera County 
(Calif. Ap.) 296 Pac 306; City of Monroe v Ouachita Parish School Dist. 
(La.) 135 So. 657. 

7-See note 66, supra. 
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statute cover the entire subject matter of the old;'^ otherwise there 
is no indication of the intent of the legislature to aln-ogate the old 
law. Consequently, the later enactment will he eon.strned a.s a con¬ 
tinuation of the old one.’^ iloreover, the foregoing i.s equally true 
where statutes dealing with the .same .subject matter are piis.sefl at 
the same time.’'® 

The court in American Bakeries Company a' Haiiie.s City (Fla.) 
(180 So. 524) has succinctly stated the law relating to implied re- 
peahs so far as .subject matter is concerned: 

"An intent to repeal prior statutes or portions tliereof may 
be made apparent, where there is a positive ami irreconcilable 
repugnancy between the provi.sions of a later enactment and 
those of prior existing statutes. But the mere fact that a later 
■statute relates to matters covered in whole or in pari by a prior 
statute does not cause a repeal of the older statute. 

“If two statutes may operate upon the same subject with¬ 
out positive iueon.sisteney or repugnancy in the practical effect 
and consequences, they should each he given the effect designed 
for them, unless a contrary intent clearly appears.” 

An illustration of this principle will he found in United States 
V Bruno (25 Fed. Sttpp. 793), where a statute penalizing the false 
procurement of nattiralizatioii was held not impliedly repealed by 
a statute penalizing false swearing in naturalization proceedings, 
since there was nothing inconsistent between the two statutes. 

The question, at this juncture, might be a.sked: what is the rea¬ 
son for the rule now under discussion? An answer has been given 
in a relatively recent case—Meek v Wheeler County (~ Tex. —, 
125 S.W. (2) 331): 

“It undoubtedly is true that a construction which repeals 
former statutes, by implication, is not to be favored; and it i.s 
also true that statutes in pari materia and relating to the .same 

la Stevens v Biddle. 29S Fed. 209; Bell v Talbott. 252 Ky. 721, 68 S.W 
(2) 36; State v Wilson, 43 N.H. 415; Huston v Scott. 20 Okla, 142, 94 Pac 
512; lola State Dank v Moseley (Tex.) 259 S.W. 227. And note People a 
F itzgerald (Calif.) 5S Pac. (2) 718, cert, den,, 57 S.Ct. 115, that v^here the 
later statute does not cover the entire field of an earlier one, and fails to 
embrace a material part of such earlier statute, the later statute Avill not 
repeal so much ot the eailier as is not included Avithin Its scope. 

74 Posadas v National Bank, 296 U.S. 497, 58 S.Ct. 349, SO L.Ed, 351. 
r.iMillliaubt v McKee, 141 Kan. 181, 40 Pac. (2) 363 Also see §313, 
intra. 
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subject, are to be taken and. construed together; because it is 
to be inferred that they had one object in view, and were 
intended to be considered as constituting' one entire and har¬ 
monious system. But when the new statute, iu itself, compre¬ 
hends the entire subject and creates a new, entire, and inde¬ 
pendent system, respecting that subject matter, it is universally 
held to repeal and supersede all previous systems and laws 
respecting the same subject matter.” 

Obviously, two iiicousisteut statutes pertaining to the same sub¬ 
ject matter, if both were allowed to stand, would create an intolera¬ 
ble situation. Our law would not be a harmonious system. Tu fact, 
it would be utterly impossible to know what the law was, if two 
repugnant statutes were regarded of equal force. The doctrine of 
implied repeals is an indispensable nistrnmeutality by which our 
legal system is maintained as a harmonious whole. 

§ 313. Laws Passed at Same Session of Legislature.—It some¬ 
times happens that the legislature at the same session will enact two 
laws which are irreconcilable.'^® Where this happens, the one 
which is the latest expression of the legislative will should pre¬ 
vail;^'' the other will be repealed by implication,'^® Nevertheless, 
if publication is required to make a statute effective, wliere two 
inconsistent statutes are passed at the same session, the one first 


TO Lambert v Board of Trustees, 151 Ky. 725, 152 S.W. 802. 

TTPeople T Kramer, 323 III. 512, IBO N.E. 60; Stale v Davis, 70 Md. 237, 
16 Atl. 529; State ex rel Monier v Crawford, 303 Mo. 652, 262 S W. 341, 
Lacey v Palmer, 93 Va. 159, 24 S.E. 930. It lias been held that the chapter 
numbers are determinative. Metropolitan Board of Health v Schmades 
(N.Y.) 3 Daly 282. Even the time of the governor’s approval has been 
held the decisive factor "The general rule is conceded to he that where 
two statutes contain repugnant provisions, the one last signed by tlie gov¬ 
ernor is a repeal of one previously signed. But tbis is so merely because 
it is presumed to be so intended by the law-malring power. Where the 
intention is othaiwise, and that intention is manifest from the fact of 
eithei enactment, the plain meaning of the legislative power, thus mani¬ 
fested, Is the paramount rule of construction. It is no part of the duty of 
the judicial y to resort to technical subtleties to defeat the obvious pmposes 
of the legislative power m a matter over which that power has a constitu¬ 
tional right to contiol” Southwark Bank v Common., 26 Pa. 44S. . . 

where two acts relating to the same subject are passed at the same session 
of the legislature, there is a strong presumption against repeal." State ex 
rel Charette v Dist. Ct. (Mont.) 86 Pac. (2) 750. 

T8 Ibid. 
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published will supersede the othcr,‘“ And, if only one of two in¬ 
consistent acts enacted at the same session contains an einerfieiicy 
clause, there is a presumption, iit least, tluit the legislature intended 
the one which contained the eniergency clause to prevail, 

§ 314. Local or Special Laws. —Even though the inference of 
an intent to repeal because of subsequent repugnant or inconsistent 
legislation is greatly diminished when a prior local law and a sub- 
■sequent general law are inv<ilved,^i such an inference may neverthe- 
le.ss arise.*'" The legi.slative intention, of course, is here, too, the 
determining factor.®^ 

As a general rule, however, the local or special law' will not be 
repealed.®^ Indeed, there is a presumption to this effect Never¬ 
theless, this presumption may be ovei-eome by irreconcilable incon¬ 
sistency between the prior special act and the subsequent general 
law.®' It may also be overcome whei-e the general law covers the 
entire subject matter of the special act,®® or where there is some 
other clear indication of the legislative intent to repeal the local 

79 Thomas v Collins, 58 Mich. 64, 24 N.W. 553. 

so Campbell-County Elec. Comm, v Weber, 240 Ky. 373, 42 S.W. (2) 511. 
Also .see State e.x rel. Scofield v Easteiday (Wash.) 46 Pac. (2) 1052. 

SI State v Peter, 101 Minn. 462. 112 N.W. 866. 

stiDeirisaw v Schaffer, 7 Fed. Supp. 876, People v Chicago etc It Co., 
300 III. 218, 133 N.E. 308; State ex rel. McDowell, Inc. v Smith (Mo.) 67 
S W, (2) 50; Schott v Continental Auto Ins. Co. (Mo.) 31 S.W. (2) 7. 

93 Schott V Continental Auto Ins. Co. (Mo.) 31 S.W. (2) 7, People v 
Kaye. 145 N.Y.S. 39S 

siU.S. ex rel. GilleLt v Dern, 74 Fed. (2) 485; U.S, v Newton, 36 Fed. 
(2) 428, State ex rel. Hyde v Buder, 315 Mo. 791, 287 S.W. 307; Coxe v 
State, 144 N.Y. 396, 39 NE. 400, Common, v Reese, 293 Pa. 398, 143 Atl. 127; 
State V Public Land Comrs., 106 Wis. 584, 82 N.W. 549. 

83 Itenner v State, 182 Ind. 394, 106 N.E. 703; Kucher v Weaver. 23 Okla. 
420, 100 Pac 915, State v Clausen, 51 Wash. 548, 99 Pac. 743, 51 Wash. 689, 
101 Pac. 835 Also see Sneeden v City of Marion, Ill., 64 Fed. (2) 721, rev. 58 
Fed. (2) 341. 

80For tieatment of such inconsistency, generally, see § 140. supra. 

87 Massey v State, 168 Ark. 174, 273 S.W. 711; People v Nelson, 156 III. 
364, 40 N.E. 957; State ex rel, Monler v Crawford, 303 Mo. 652, 262 S W. 341; 
O'Malley v Prudential Cas. Co (Mo.) 80 S.W. (2) 896; Cone v Lauer, 15S 
N.Y. 175. 62 N.E. 1113. 

88 Ex parte James, 4 Okla. Co 94. Ill Pac 947; State v Hewitt, 74 Wash. 
573, 134 Pac. 474. 
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law And, on tlie other hand, an implied repeal of a general law 
liy a subsequent private act is not to be favored and will not take 
])lace, unless there is also such a clear repugnancy between the two 
that they cannot be reconciled and made to operate eoiiciUTently,“" 

Ill general, the proper judicial attitude has been expressed by 
one court iu the following language; 

"In the construction of general and special acts, the maxim 
'geueralia speciabilus non dcrogant’ applies, and a general act 
will not be held to repeal or modify a special one embraced 
within the general terms of the general act, unless the general 
act IS a general revision of the whole subject, or unless the two 
acts are so repugnant and irreconcilable as 'to indicate a legis¬ 
lative intent tLat the one should repeal or modify the other. 

"Where one statute in eoinpreheusive terms covers a sub¬ 
ject, and another later statute embraces only a partieuhir part 
of the same subject, the two should be construed together, un¬ 
less a different legislative intent appears; and the statute re¬ 
lating to the particular part of the general subject will operate 
as an exception to or qualification of the general terms of the 
more comprehensive statute to the extent only of the repug¬ 
nancy, if any.’’ 

Additional light will he shed upon the repeal of special laws by 
general laws, if a few cases are examined, Starbird v Brown,"*" 
may be selected as one which provides ns with a succinct analysis 
of the general problem: 

"The question, therefore, is whether the later general or 
the earlier private act governs the decision of the ease Is or 
not the special act amended by the general act so as to become 
eoiiforinable thereto? We think it is. 


89 Howard v Hulbert, 63 Kan. 793, 66 Pac. 1041; City of Bogalusa v 
Gullotta, 181 La. 159. 159 So. 309; State v Fialia, 47 Mo. 310, Common y 
Brown, 210 Pa. 29, 59 Atl. 479, 

90 Arsenal School Diat. v Consolidated Town, 120 Conn. 348, 180 Atl 511. 

01 American Bakeries Co. v Haines City (Fla.) ISO So. 525, 

Ola Starbird v Brown, 84 Me. 238 Also see City of Hartford v Hart¬ 
ford Theological Seminary, 66 Conn. 475, 34 Atl. 483; Common, y Mac- 
Ferron, 152 Pa. 244, 25 Atl. 556. For other cases where general laws repeal 
special laws on the same subject matter, see Blrmingliam v Southern Ex¬ 
press Co.. 164 Ala. 529, 51 So. 159; Fosdlck v Mayor, 14 Ohio St, 472, Rodgers 
V U.S, 185 U.S. S3, 22 S.Ct. 582, 46 L.Ed, 816; Simon \ Simon, 26 Fed. (2) 
530. But notice Graham v Philadelphia, 288 Pa. 152, 135 Atl 908, that a 
subsequent affirmatiYe general statute does not by Implication repeal an 
earlier special law on the same subject in every instance. 
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“Tt is not ahvays easy to cleeide (iiiestions of this kind, and 
for tliat rea.snii ea.se.s am to be foniul near to the diviclin" line 
on either side of it. Itut the precedents are ninnernus in .sup¬ 
port of a jreneral rule Avhieh is applieiihle when it is claimed 
that one statute effects the repeal of another by nece.s.sary im¬ 
plication. 

"The te.st i.s whether a .suh.sequent legislative act Ls so 
directly and positively rppn<;nant to the former act, that the 
two cannot con.si.stentl.v stand together. Is the repugnancy so 
great that the legi.slative intent to amend or repeal is evident? 
Can the new law and the old law lie each efficacious in its own 
sphere? Brown v City of Lowell. 8 Mete. (Ma.ss.) 172.” 

As a result of this rule, the court in State v Maiigiaraeina 
(— Mo —, 125 S AV. (2) 58) held that the larceny of an automobile 
was not included in the general larceny statute, and in this lan¬ 
guage both stated the rule of law applicable and the reason behind 
the rule; 

“Where there is one statute dealing with a sidfiect in 
general and comprehensive terms and another dealing with a 
part of the same subject in a more minute and definite way, 
the two should he read together and harmonized, if pos.sible, 
with a view to giving effect to a consistent legislative policy, 
Imt to the extent of any necessary repugnancy between them, 
the special will prevail over the general .statute. Wliere the 
special is later, it will be regarded a.s an exception to, or quali¬ 
fication of, the prior general one.” 

State ex rel Gates v Coinmis.sioners of Public Lands (106 Wis. 
584, 82 N.'W. 549) will serve to illustrate the applicatiou of the 
rule where there is an absence of repugnancy; 

“Did the eonfinnatinn in the statiite.s of 1898, of Section 
205, Rev. St. 1878, in eoimection with the repealing clan.se of 
the new statute.s—repealing ‘all acts and parts of acts the suli- 
ject.s whereof are hereby revised and re-enacted or which are 
repugnant to its provisions,’—displace the special law of 1897 
regulating the sale of state lands therein mentioned? 

“The rule is that a general law, or the mere re-enaetment 
of a geueral la^v, will not repeal a .special act by implication. 
. . . Also that a mere re-enactuieiit of a statute continues it 
without change as regards .special laAvs within its general 
scope . . . 

“So there can be no que.stion but that the .special law of 
1897, governing the sale of swamp land.s within the territory 
there designated, was unaffected hy the mere carrying forward 
and continuation of the general law relating to the sale of such 
lands, Avhieli existed when such .special law was enacted, into 
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the revision of 1898; and the proposition under discussion must 
be resolved in the negative, unless the general repealing clause 
of the neiv statutes changes the situation. On that subject the 
law must he considered as settled by the decisions of this ennrt 
... the general repealing clause of the revision only referred to 
general statutes, not to statutes regarding particular matters 
■within their general scope. 

"The whole scheme of the revision repels the idea that it 
was the legislative intent, by the mere continuation of the 
general provision of the old statute as to the sale of swamp 
lands, and the repeal of all acts and parts of acts inconsistent 
therewith, that it .shoirld displace a special statute taking par¬ 
ticular lauds out of the control of such provision. ’ ’ 

§ 315. Miscellaneous Enactments Causing Implied Repeal.— 
Not only will iiicoimisteiit or UTCcoiieilable subsequent independent 
enactments or enactiiients covering the same subject as that covered 
by an existing statute, operate to repeal such prior statute by impli¬ 
cation, lint the same result will occur by virtue of the enactment of 
an amendatory act,”- or a revision,”’ or codification,”* No repeal, 
however, will result from a compilation.”” 

§ 316, Effect of Repeal, Generally.—In the first place, an out¬ 
right repeal will destroy the effectiveness of the repealed act in 
futuro, and operate to destroy inchoate rights dependent on it, as a 
general rule.”” In many cases, however, where statutes are re- 

es People v Zita, 237 III. •iSf, S6 N.E. 1011 Also see McDowell v Fuller, 
169 Mich. 332, 135 NtV. 265, and Miller v State Entomologist, 146 Va. 175, 
135 S.E 813, aH'd 276 U.S. 272, 48 S.Ct 246, 72 L.Ed. 568, that the amend¬ 
ment will operate to repeal the prior law so far as they aie in conflict. 
Nevertheless, there is a distinction betrveen repeal by an independent 
statute and hy an amendatory act. People v Lowell, 250 Mich. 349, 230 N.W 
202 . 

03Freeman v People, 242 III. 152, 89 N.E 667; Poindexter v Pettis 
County, 295 Mo. 629, 246 S.'W. 38; Litchfield v Roper, 192 N.C. 202, 134 S,E. 
651; In re Pidgeon, 81 Okla. ISO, 198 Pac. 309, State ex rel. Gates V Comrs 
of Public Lands, 106 Wis. 684, 82 N.'W. 549. 

instate v Miller, 52 Mont. 562, 160 Pac. 613; Litchfield v Roper, 192 
N.C. 202, 134 S.E. 651. 

03 Craig v Smith, 84 N.J. Eq. 593, 95 Atl. 194. 

00 Hertz v Woodman, 218 U.S. 205. 54 L.Ed. 1001, 30 S.Ct. 621. Also see 
Mahoney v State, 5 Wyo, 520 42 Pac 13, and Leach v Kenyon, 261 N.Y.S. 
676. As to effect of repeal of curative act, .see Edworthy v Iowa Sav. & 
Loan Assn., 114 Iowa 220, 86 N.W. 315. 
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pealed, they eoiitiiiue to be the laiv of the iicriod duriiifr whieh they 
were in forre with reference to nuinerous matters.'’’ 

In the second place, if the repealed statute wa.s one which ahro- 
trated the common law, its repeal will u.siially operate to re.stnre the 
common law Similarly, the repeal of an amendment to a prior 
statutory enactment re.store.s the prior enactment to the same status 
wdiieh it had prior to the amendment, in the ahsenee of a contrary 
legislative intent.'’" But, on the other hand, the repeal of a statute 
which refers to or adopts another .statute does not repeal the adopted 
statute.-''’'’ 

Cine of the most interesting and enlightening cases pertaining 
to the effect of rejjeal!?, is the early ease of Butler v Palmer.’'””' 
The following excerpts will shed eon.siderable light upon onr sub¬ 
ject : 

'“The next question i.s, -vvliether, independently of the eon- 
stitutiou, there he any rule of legislative power, or any rule 
of con.structioii, hy which we are hound to say that the right of 
Mr. Morehouse is withdrawn from the effect of the repealing 
clause: indeed, whether we can say so, ennsi.steutly either wdth 
authority or principle. Strong expressions may be found in 
the books again.st legislative interference with vested rights; 
but it is not conceivable, that after allowing the few re.stric- 
tions to be found in the federal and state constitutions, any 
farther bounds can be set to Icgi-slative poiver by written pre¬ 
scription, Tide Charles Eiver Bridge v M'arren Bridge, 11 Pet. 
420, 9 L.Ed. 773. Every right resting in perfect obligation is 
vested; and such a right being conferred by statute, renders it 
no more sacred than if it were .sanctioned merely by the law 
of nature, or the common larv. A .state .statute granting a gratu¬ 
itous pension, was repealed before any payment h;id been made 
under it, And a very learned court agreed unanimously that, 
if the grant did not amount to a contract, the pension ivas gone. 
A majority holding that it did not, rendered a judgment in 
favor of the state, in an action by the pensioner for its recovery. 
Dale V Governor, 3 Stew. (Ala.) 387. Such a repeal certainly 


OT Stevens v Dimond, 6 N.H. 330. 

98 People V Montgomery County, 67 N.Y. 109. The common law rules 
may not he restored, if the legislature e-yidences an intent against theil 
restoration Kohlsatt v Murphy, 96 U.S. 153, 34 L.Ed. S44; Patapsco Guano 
Co. V North Carolina Bd. of Agrie., 171 U.S. 345, 43 L.Ed. 191, IS S.Ct. 862. 

99 In re Lippincott, 119 N.J. Eg 343, 182 Atl. 622. 
too Silta V Chicago & N. W. R. Co, 21 Wis. 370. 
looa Butler V Palmer (N.Y.) 1 Hill 324. 
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strikes one as hig'lily impolitic. But independently of constitu¬ 
tional restraint, no approved -writer can, I appreliend, he found 
either on our o-wn, or the civil law, or the law of nature, -srho 
has denied the abstract power to repeal Indeed, thus power ni 
onr own legislature was expressly asserted and acted upon, in 
People V Livingston, 6 Wend. 526, 530; and that, too, in respect 
to an inchoate right of redemption. The question is thus 
reduced to one of mere construction on the repealing clause 
before ns. 

“The effect of such a clause on a previous statute which 
imposes a penalty, or confers .pirisdietion upon a court, even in 
civil eases, is not denied. In the first case, the penalty is gone, 
though the repeal takes place while the prosecution for it us 
pending. (Cases cited.) In the latter, though the party may 
have instituted hi.s suit, and it be pending at the time of the 
repeal, the jurisdiction is gone, and with it all his right. (Cases 
cited.) The repeal of a law imposing a penalty, though it take 
place after conviction, arrests the judgment. Common v Duane, 

1 Bin, (Pa.) GOl, 608, 2 Am.Dec. 497 And in Miller's ease, the 
repeal was held to work the same consequence against a civil 
right, , , , 

“A number of cases have been cited by the counsel for the 
defendant, and some very strong ones, to show that any enact¬ 
ment of the legislature annulling contracts, or creating new 
exceptions and defences, shall be so construed as not to affect 
contracts or rights of action existing at the time of the enact¬ 
ment, (Cases cited.) Cases are also cited, to show that a stat¬ 
ute, in any way modifying the remedy of a party by action, 
.shall never be so construed as to affect actions brought before 
the statute (Cases cited.) But these are all cases relating to 
positive enactments. None of them arose on a repealing clause; 
and they merely recognize the well settled rule, as laid do-wu 
by Best, C. J.—‘That the provisions of a .statute cannot have a 
retrospective or ex post facto operation’. . . 

“[ understand the rule of the writers of the Eoraan law, 
perfectly to agree with that acted on by onr own courts, in all 
their decisions, ancient and modeim. These writers spealc of 
rights which have arisen under the statute not being affected 
by the repeal; Irat tlie context shows at once what sort of right,s 
they mean. The amount of the whole conies-to this; that a 
repealing clause is such an express enactment, as necessarily 
divests all inchoate rights which have arisen under the statute 
which it destroys. These rights are but an incident to the 
statute, and fall with it, unless saved by express words in the 
repealing clause. We are also reminded from Braeton and the 
Institutes, that nova constituiio fuhiris fonnan iviponere debet, 
non praeteritis. (Bract, lib. 4, fol 288, 2 Inst. 292.) Pufendorf, 
for instance, says: 'The law itself may be disannulled by the 
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.-iiitlior; l)ut the right aeijiiired hy yirtue nf thiit law wliiLst in 
force must remain.' He aclrls: '.Suppose it were ii law that, as 
a man di.sposecl of his jiu.sse.ssinn.s hy ivill, sn the riirlit to tlieiii 
should stand. It wnnild he very fair in the sovereiiiu to retrench 
this liberty of testaments, and to order that, fur the future, all 
the.se inheritances .shall pa.ss to the heirs at laiv. Yet it wouM 
he unreasonable to take away from per.sons what fell to them 
hy will, while the former law wa.s in u.se and vigor.’ To the 
same effect. Dr. Taylor (p. IGSl cites the Dige.st, that tlie legis¬ 
lator cannot amend the law which to another has created a 
right, adding the same instance with Pufeuilorf. And tliis in¬ 
stance, it will he reuiemhered, is the same a.s that reported ni 
Jeiikin.s, viz., a devise under a .statute afterwards repealed. 
Here the right had .so passed as to be not only vested, hut to 
stand entirely independent of the .statute. I know that rights of 
action, and other executory rights arising under a statute, are 
said to lie vested. (Cases cited.) They are .so, and a .sulisrijueiit 
statute ought not to repeal them, though it may do so hy ex- 
pre.ss words, unless they aniuimt to a eontvact within the mean¬ 
ing of the con.stitntion. But that being out of the way, and the 
statute being simply repealed, the very stock on wliieli ihey 
were engrafted is cut down, and there i.s no rule of eoii.structioii 
under which they can be'saved. The very term.s of the defend¬ 
ant’.s proposition, when plainly stated, would seem to .show that 
he could have had no right, in the nature of thing.s, after the 
fir.st of Noveiulier. His right to redeem depended on a .statute 
which, he admits, had no existence at that time. Tlie general 
di.stinction lies between those rights which are executed, and 
tho.se which are executory; or, as it would have been expres.sed 
by the civil law writers, the ./»,s in n acquired under the 
repealed statute, and the jus ad rim .so acquired. An actual 
redeiiiptioii before the first of November, would have presented 
an iiLStaiice of the former: the mere right to redeem, is an iii- 
staiiee of the latter. A right carried into judgment, or taking 
the form of an expre.ss executory contract under a repealed 
statute, might, perhaps, also .stand on the same ground with 
the devise in Jenkins; and so of other rights having means of 
vitality independent of the .statute. But where everything 
depends on tiiis, it would .seem to be equally a violation of 
principle as of authority to say, that any one of its provisions 
can be enforced or executed after it ha.s been repealed hy a 
general clause,” 

Consequently, the plaintiff, in the case aliove quoted from, lust his 
right to redeem the propeidy lie formerly owned which had been 
foreclosed by the defendant, even though the statute providing for 
the right of redemption, rvas m existence at the time the foreclosure 
decree was entered, since the right had not been exercised prior to 
the statute’s repeal without a saving clause. 
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TMs same view lias been taken with respect to the effect of a 
repeal of a statute which proAudes for the punishment of a penal 
offense, and seems to prevail generally, such view being well ex¬ 
pressed ill State V Addington (2 Bailej'- (S C ) 516, 23 Am, Doe. 150). 

“In civil suits, whether founded on contract, or for tort, 
the universal rule is, that the liability of the defendant and 
the measure of the plaintiff’s right, must he resolved aceord- 
iiig to the laws existing at the time of the contract made, or 
the wrong done; and according to the same principle, when an 
offense has been eomiiiiltcd against the State, and the Legisla¬ 
ture superadd aecnmulated punishment for the offense gen¬ 
erally, the culprit will lie pinii.slied aecordmg to the old law, 
for a different rule would give it an ex post facto operation. 
When, however, the, uew law repeals the law creating the 
offence, or siib.stitiites a mitigated punishment, Sergeant 
Hawkins says, that the offender cannot be piiiimhed in respect 
of the former law, 1 Hawk, P C. cli, 40, § 6, This is doubtless 
an exception to the general rule, founded on iiriiiciples of 
liunuiiiity; . . , Imt for the most obvious reasons, it can never 
apply to res judicata; for when once the final judgment is pro¬ 
nounced, the power of the eoiii’t over the .siiliject matter is at 
an end; and all that reinaims to lie done, is the mere ministerial 
act of doing exeeutiou. This principle is plainly inculcated by 
Chief Justice Marshall, in the case of Yeaton v United States, 
5 Crancli, 281, 3 L Bd. 101, where, in gmng effect to the rule, 
that after the repeal, or expiration of a law, no penalty can he 
enforced, nor puiiishinent inflicted, for violations of it whilst 
in force, he expressly proceeds on the ground, l,hat no definitive 
sentence has been pronounced. After final jiidgmenl, there is 
no means by which the court can i-egaiu posses,sion of the cause; 
and execution fallows as a necessary consequence,’’ 

Nevertheless, the legal principle above discussed ivill have no 
application, even in criminal cases, rvhere the later enactment is 
couched in substantially the same language as was used m the prior 
law. As the court said in Sage v State (127 Ind, 15, 26 N. B. 667); 

“Principle forbids the conclusion that an amendatory iStat- 
ute defining an offence in snhstaiitially the same language as 
that employed in tlie statute it anieuds, takes away the right 
of the state to prosecute the offender and requires his imcoii- 
ditioual discharge Jt can not be logically affirmed, where the 
same offence is defined in the same way by both the earlier 
and the later statute, that there is an interregnum m which 
there rvas no law defining the offence. Tiie two acts interfuse 
and blend so fully and compactly that it is impossible that there 
can be an interval when there is no law. Belw'een the two acts 
there is no period of intervening time in which no offence 
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txi.stcd. The diiratimi at’ the .statute ivas iiiilirukeii and euii- 
timiou-s, and the eeiiiie one and the .same. The aiiitiidatury act 
creates no new offenee. nor does it ahsolve an offender from 
one preYionsly eoiuniitted; it .simply re-enacts the earlier stat¬ 
ute, so that the offence is the .same under the one act a.s under 
the other. If a new offence liad been defined, or new element.s 
added to the crime as defined by the earlier act had ceased to 
exist, hut where the offence remains unchaimfed from the first 
to the last there is no plausibility in the arjruinent that when 
the amendatory statute took effect the erime ceased to exist 
There eaii he no plausibility in such an argument for the plain 
reason that there was no interval when the erime was not 
piini.shahle, inasmuch a.s there was not an instant of time when 
there was not a law defining and denouneing it The siiecession 
of the statutes wa.s uiihrokcn and the reign of law nninter- 
rupted. 

“The eouclnsiou to which the appellant's argument leads 
goes far to prove it unsound. If the argument is valid, then a 
mail guilty of an offenee. sucli as that of which the appellant 
was convicted, could not be punished if the crime was coiii- 
mitted in IScSl, although it had remained undiscovered until 
1890. Again, if the crime was committed during the last hour 
before the act of 1889 went into effect, the offender could not, 
according to the appellant’s theory of the law, he punished at 
all. A doctrine which leads to .such results has nothing to com- 
meud It, and it would he a sacrifice of substance to a fancied 
demand of consistency to jdeld to it. To that demand we are 
not disposed to assent.” 

After all, whether the repeal of a statute will operate to destroy 
a right created by a prior enactment, will depend upon a distinction 
very similar to, if not identical with that which exists between 
rights which are vested and rights which are not. There may he a 
few exceptions, but for most purposes tlie principles pertaining to 
vested rights will generally determine the effect of a repeal on 
rights founded upon the repealed law At least, the distinctions 
will in most cases overlap or coincide. 

§ 317. Effect on Vested Eights.—Although some of the cases 
go so far a.s to say that the unqualified repeal of a statute as effec¬ 
tually destroys rights and lialiilities dependent upon it, not past 
and concluded, as if the .statute had never existed/”^ it is perhaps 

101 Blake v State, ITS Ala. 407, 59 So 623; Wall v Chesapeake etc. R. Co, 
290 III. 227, 125 N.E. 20, err dis. 256 TJ S. 125, 41 S Ct 402; Parr v Painter, 
78 Ind. Ap. 639, 137 N.E. 70; Gordon v State, 4 Kan. 4S9; Beljer v Zawadski, 
252 Mich. 14, 232 N.W. 746; Westmeyer v Gallenkamp, 154 Mo. 2S, 55 S W 
231; 'Wikel v Jackson County, 120 N.C. 451, 27 S E. 117. 
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more accurate to say that “an unqualified repeal operates to destroy 
inchoate rights, as a release of obligations, and as a remission of 
penalties and forfeitures dependent upon it’’d“^ But rights which 
have become vested under the repealed law, no matter whether 
they have been acquired under a contract or have arisen by virtue 
of a tort claini,i“^ ] 3 e destroyed by repeal of the statute 

under which such rights became vested. Similarly, an unqualified 
repeal will not take away the right to recover a peiialt 3 ^, which ha.s 
been reduced to a iudgment.^®® The same is equally true with refer¬ 
ence to statutes imposing liabilities.^®** But retrospective operation 
of a repeal may be easily avoided through the use of a saving 
clause, so that even inchoate rights may be preserved intact. Such 
clauses, wlietber attached to the repealing act, or existing in the 
form of a general statute, will easily include vested rights under 
the language usually used—that the repeal of a statute shall not 
affect any duty imposed, rights accrued, or proceedings commenced 
thereunder. 

Consequently, at least in the absence of a saving clause, the 
problem created by the repeal of a statute, is simply to determine 
whether the repeal destroys or impairs a vested right. If the right 
created by the repealed law, at the date the repeal becomes effec¬ 
tive, has not vested, then it may be impaired or totally abrogated 
by the new enactment In other words, the right involved must lie 
scrutinized carefully in order to ascertain its real nature. This sim¬ 
ply means the application of the general rule of law applicable in 
eases concerned with the unlawful retrospective effect of legisla¬ 
tion, generally. If the repeal merely abrogates a remedy as distiu- 

102 Hertz T Woodman, 218 U.S. 205, 30 S.Ct. 621, 54 L.Ed. 1001. Also sae 
Van Inwagen v CMcago, 61 III. 31. 

103 Pacific Mail Steamship Co, t Jolifte (U.S.) 2 Wall. 450, 17 L.Ed. 805; 
Bank of Norman Part v Steinmitz, 169 Ga. 534, 150 S.E. 841; Reisler v 
Dempsey, 173 N.Y.S. 212. 

i04LayIier v CWcago-Sandoval Coal Co., 179 III. Ap. 476; Gorman T Mc- 
Ardle, 22 N.Y.S. 479. 

Instate V Youmans, 5 Ind. 280 Also see Parlelee v Lawrenae, 44 III. 
405; Gaul v Brown, 53 Me. 496; State r American Bonding Co., 128 Md, 
268, 97 Atl. 529; Continental Oil Co. v Montana Concrete Co., 63 Mont. 223, 
207 Pac. 116; Common, v Standard Oil Co., 101 Pa. 119, Miller v Chicago 
etc. R. Co., 133 Wis. 183, 113 N.W. 384. 

100 Crawford v Hedrick, 9 Ind. Ap. 356, 36 N.B. 771. Also see Cavanaugh 
V Patterson, 41 Colo. 158, 91 Pac. 1117, and U.S. v The Helen (U.S.) 6 Crancli 
203, 3 LEd. 199. 
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^'uished from a right, there i.s no interference ivith a A'ested right. 
A repeal may, therefore, abrogate any statute whirh .simply pro¬ 
vides a remedy for the enforeement of a right, except in tho.se case.s 
where the right is also created Iiy the repealed statute, in which 
event the right Avill also terminate, unless it has attained that status 
Avhere it can .stand entirely independent of the .statute, or has be¬ 
come a jus in re as di.stingni.slied from a jus ad rent, whicli, after 
all is simply the difference between a right which has matured ami 
one which is inchoate,^®’' 

§ 318, Effect on Remedies,—If the repealed statute merely 
ereated a remedy as di.stingni.shed from a right, as pointed m the 
preceding section, its repeal destroys the remedy, even though the 
act calling for the remedy came into existence during the lifetime 
of the statute, prornded no remedy existed at common law.^®'* 
XeA'erthele.ss. and as one may infer from the foregoing general rule, 
the repeal may not always completely altrogate the remedy. 

An illustration or two will perhaps give a clearer under,stand¬ 
ing of the effect of the repeal of a statute upon remedies provided 
for by it. Take the case of Bear Lake Irrigation Oo. v Garland 
(164 U. S. 1, 17 S.Ct. 7. 41 L.Ed. 327): 

‘‘The answer i.s that the mei'e enlargement of the time in 
which to eoiumeuee the action, at least in a case where the time 
had not yet arrived in which to file any .statement of the plain¬ 
tiff’,s claim for a lien, does not affect any right or remedy pro¬ 
vided for in tlie old act. The right, as that term i.s used in the 
.statute, consi.stecl of the right of sale of the projierty in order, 
if necessary, to obtain pannent of the money due the con¬ 
tractor. The remedy coii.sisted of the taking of certain pro- 
ceediiig.s by which tliis .sale Avas to be accomplished. Prior to 
the arriA’al of the time AA'hen one of these steps Avas to he taken 
an alteration of the .statute by Avhieh the time to take that .step 
might be enlarged was not an alteration of the right or the 
remedy, as those terms are msed in the statute, nor did it in 

mr Butler v Palmer (N.Y.) 1 Hill. 321. "Rights Avhich are complete and 
consummated, so that nothing remains to he done to fix the right of the 
citizen to enjoy them”, are vested rights Moore v State, 43 N.J. L. 203. 
Also see DoAvns v Blount, 170 Fed. 15, that a vested right may he defined 
as "some right or interest in property that has become fixed and estab¬ 
lished, and is no longer open to doubt or controversy." 

losBailey v Mason, 4 Minn. 546; Cope v Hampton County, 42 S.C. 17, 
19 S.E. lOlS 

109 In this regard, also see § 287, supra. 
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any ■vvay ai'fect cither; it was simply an alteration of the mere 
procedure in the course of an euiployineiit of a remedy, the 
remedy itself remaining niitcmched or unaffected liy sueli 
alteration. In tins case such an enlargement of time to com¬ 
mence an action was given liefore the lime had arrived in which 
the action conld have commenced under the old statute. The 
new statute was prospective in its operation, even as applied to 
this case Of course, if the new act had curtailed the time in 
which to bring the action, after the time had commenced to 
run imder the old .statute, totally different considerations 
would spring' up, and what wa.s a mere alteration of procedure, 
having really nolhing to do vidth a remedy in the one case, 
might, in the other, mo.st serion.sly affect it, and hence come 
within the proviso in question. . . . 

"It may he assumed that where a slaUitc creates a right 
not known to the common law, and provides a remedy for the 
enforcement of .such )‘ight, and Inn its the time within which the 
remedy iiiiust lie pursued, the remedy in .such case forms a part 
of the right, and must he pursued within llie time prescribed, 
or else the right and remedy are lioth lost ’’ 

Moreover, in Wright v Oakley (5 Mete (Mass.) 400), where the 
revised statutes provided, in general terms, for the repeal of all 
acts and parts of acts therein revised, which are repugnant, etc., 
with the exceptions and limitations therein expressed, and a section 
of such statute further provided that the repeal of the acts therein 
mentioned "shall not affect any act done, or any right accruing or 
accrued, or established, or any suit or proceeding had or commenced 
in any civil case before the tune when such repeal shall take effect; 
but the proceedings in every such case .shall be con formed, when 
necessary, to the provisioins of the revised statute,s’’, the conn in 
ascertaining the effect of the re'vision upon the alteration of the 
■statute of limitations through a lengthening of its period, reviewed 
the law applicable in these terras; 

"The first remark which present.s it.self upon thi.s provision 
is that it shows an auxiou.s desire, on the part of the legisla¬ 
ture, that the revised statutes should take up the existing rights 
and relations of partie.s, as fixed and regulated by law, and 
that their operation upon all rights and relations should he 
future and prospective. And yet so far as statutory amend¬ 
ments, ill the coui'.se of legal proceedings, were supposed to 
liave lieen affected by those statnte.s, it was intended tliat they 
S'hould have an immediate operation, But the great difficulty 
in cliscriminatiug lietween that which may affect the rights 
'i party, luul that which merely regulates the course of pro- 
iiig; because the establishment of a right may often depend 
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upuii tliilt Fourst' (if jtniceediiijf. Siippii.se, fui' iiistiiiii'F. that iiii 
action was jjcjidiug’ iu April. 1836, and came nii for trial in 
Mar following—the revised statutes having in the nieantinie 
taken effeet. Iu many ea.ses, these statutes modify rules of 
(’videnc'e, hy rendering witnesses competent, who were incom¬ 
petent hefore, or the rer’ei’.sp. This is a mere regulation of the 
pjroeeeding, and is snhseqiient to the time when the revised 
statute,s took effect, and is therefore regulated hy them. But 
hy thus changing the mode of proof, hy a change of the rule.s 
of eAddeiiee, the plaintiff may fail of proving his ea.se, or the 
defendant be deprived of the grounds of Ins defenee. The case 
of Bickford v Boston & Lorvell Bail Road, 21 Pick. 109. rvas 
one where the revi.sed statutes authorized a tru.stec, on scire 
facias, to make a new answer, wdiieh he eould not do before. 
It Ava.s held, that it was a mere regnlation of the proceeding, 
not affecting an act done or right fixed, and was therefore 
allowable, although it may he that the recovery of the plaintiff 
depended upon it. Hee also Burnside v Newton, 1 Mete. 426. It 
is obvious therefore that these two provi.sions, the one, that 
the revised statute.s .shall not affect an act done or right ac¬ 
crued, and the other, that legal ]»roceeding.s shall he conformed 
to them when necessary, are to some extent eouflieting with 
each other, and in some iii.stance.s cannot he both obeyed. It 
becomes therefore necessary, in such cases, for courts to decide 
according to the true intent and purpo.se of the legislature, 
which rule shall he applied to the particular case; and thi,s mast 
often depend much more upon a .last and discriminating view 
of the objects of the law, than upon a literal application of its 
terms. In the case of Sawyer v Bancroft, 21 Pick. 210 ... it 
was held that the co.sts of an appeal were regulated liy the law 
as it stood before the rerdsed statutes, although the trial and 
appeal took place iu the court of coniinoii pleas after the revised 
statute.s took effect, and although, literally, a trial and appeal 
are hut legal proceedings, hecaase. as the court said, that rule 
would be.st carry into effeet the intent of the legi.slatnre. The 
case of Gay v Richardson, 18 Pick. 417, is to the like effect. 
There it ivas held, that the revised statutes, giving costs to the 
party iirevailiiig on a writ of error, did not apply to a judg¬ 
ment reversed after they went into operation, on a writ of error 
brought hefore. 

“The difficulty of applying this repealing clause of the 
revised statute.s to the .statute of limitations arises from the 
maxim, that the .statute of limitations affects the remedy only, 
and therefore it i.s inferred, that it does not affect the right, 
inasmuch as rights and remedies are often, and iu many cases 
very jastly, spoken of as contradistinguished from each other. 
But this is far from being always a just eoiiclusiou It would 
be more accurate to say, that the statute of limitations liars the 
remedy, but does not extinguish the cause of action. But in 
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trutli, tlie statut.e of limitations, thong'li only barring' the rem¬ 
edy, does thereby deeply affect the rights of parties. ... In 
many respects, the rights of partie.s do depend upon the statute, 
After such a bar is fixed, parties feel justified in Eorbeaiing to 
take and presei'Ye evidence, and to retain proofs and voucheis, 
as they wonld otherwise; and they feel, and act upon the con¬ 
viction, that such causes of action are at an end, And although 
it cannot he said in technical strictncs.s, that i\ man has a vested 
right to plead the statute of limitations, .so that it conld not he 
taken away hy an express act of the legislature; yet here we 
are inquiring what the legislature intended hy the use of lan- 
gauge not repealing or professing to repeal the statute, hut 
modifying and continuing it, with a generid .saving of all rights 
accruing or accrued, and not affecting any act done; and we 
are of opinion, that the legislature did not intend to take away 
the light, power or privilege of henig proteeled, for ihp fiitm-p, 
against action,s then actually barred liy Ibe pre-exi.sting law.” 

Even in a criminal case, the mode of procedure and the right,? of 
the defendant may ho so closely interlocked that i.hc repeal of the 
former may affect the latter, as is indicated by Ihc court in Sage 
V State (127 lud 15, 26 N, E. 667), although this court held no such 
result took plaee where a statute which jirovided that one who 
counseled the cominittance of a felony should he deemed an acces¬ 
sory before the fact, and tried and punished as if ho Avere a prin¬ 
cipal, Avas amended to read tliat every person avIio shall counsel the 
commission of a felony may be charged and tried as if he Avere a 
principal; 

"There is, in our judgment, no substantial difference be¬ 
tween the tAvo acts, except as to the matter of the remedy, for 
the elements of the crime are the same nuclei' the one .statute a.s 
under the other, ... It is of little iiiiportanco that a name or 
title i.s altered or omitted Avhere the liody of the offence renianis 
the same, and it does in this instance, so remain. The omis,sion 
to give the offence defined a formal name ueiLlier achls to the 
burden of the accused nor diminishes that of the State. No le.ss 
evidence avouIcI he required on the part of the accused to secure 
an acquittal under the later statute than was required under 
the earlier. In no particular Avhaievcr, .save as to the remedy, 
does the amendatory .statute Avork any change 

"It is possible that the doctrine asserted hy the majority 
of the court in Kriug v Missouri. 107 IT. S. 221, 2 S.Cl. 443, 
27 L.Ed. 506, does m some degree impinge upon the general 
rule a.sserted by the decided Aveighl of authority, but that deci¬ 
sion does not go to the extent of breaking doAVii tlic general 
rule so long approved hy the courts and the text-Avriters, for 
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the utiiuist that (‘an lie said of that de(‘isioii is tliat it dedares 
that the innde of procedure may soiactimes .so far find mate¬ 
rially affect the riphts of an accused as to fall within the sweep 
of the coii.stitutioiial piwi.sioii prohibiting the enactment of ex 
po.st facto laws; but giving to that decision tlie comprehensive 
effect just a.scribed to it, still the act of 1H89 is not witliin its 
scope, for the rea.sou that the provi.sions of the act affect the 
remedy jiurely, and they neither make it easier for the state to 
convict nor harder for the accused to secure an accpiittal. In 
short, that act, ju.stly mterpreted, .simply affects the mode of 
pleading, and that only to the extent of providing an adilitioual 
mode of pre.seuting the eharge.” 

§319. Effect of Repeal of Repealing Act.— At I'omiiioii law, 
when a .statute was repealed which repealed a former law. the 
former .statute Avas reA'ived and again hecame operative without 
any formal Avords on the part of the legi.slature to that effect.^** 
unless a contrary iiiteution Avas expre.ssed or implied in the repeal¬ 
ing act.‘“ Under this situation, the original act became effective 
by A'irtue of its original enactment,*'” Moreover, there Avas a pre¬ 
sumption that, Avhen the legislatAire repealed the repealing act, 
without any reference to the pre-existing laAV, it intended thereliy 
to restore the laAV as it exi.sted under the repealed act.*'’’ In order 
to avoid this result, statute.s often proA’ide that the repeal of a 
repealing act shall not restore the old laAV. unless there is an express 
provision to that effect.*** Where this is the case, the repeal will 


xinU.S. A' Pliilbrick, 120 U.S. 52. 30 L Ed. 559, V S.Ct. 113; Faucetie a 
P atterson, 140 Ark. 62S, 2IG R-W. 300; Lindsay v Lindsay, 47 Ind 2S3, 
Applestem v Osborne 156 Md. 40. 143 Ail 666: Lawton v Common,, 332 
Mass. 28, 121 N.E 51S: James t Dubois, 16 N.J.L, 2S5; Gallegos v A. T fc 
S. F. Ry. Co.. 28 N.M. 472, 214 Pac. 579; Chard v Holt. 136 N.Y. 311, 33 N.E. 
740, Brinkley i’ Swieegood, 65 N.C- 626; Manchester Township Suprs. v 
Wayne County Comrs., 257 Pa. 442, 101 All 736; State v Mines, 38 W.Va. 
125, IS S.E. 470, Also see detailed treatment of revivals, §321, infra, 

111 Applestein v Osborne, 156 Md. 40, 143 Atl 666, Gallegos y A. T. & 
S. F. Ry Co., 2s N.M. 472, 214 Pac. 579. Also see V S. v Philhrick, 120 
U.S. 52, 30 L.Ed. 559, 7 S.Ct. 413. 

iij Clark V Reynolds. 136 Ga. SIT. 72 S.E. 254, Coe i Aroostock County, 
64 Me. 31. 

113 Butner v Boifeiiillel, lOO 6a. 743. 2S S.E. 464. 

Ill See 5 321, infia, for treatment of revival. And see § 371, infra, tor a 
statute of this type. 
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not reinstate the original statute/*® unless the legislature expresses 
the intent that it be reinstated/*'' and it does not matter, so it seems, 
that the repeal is only hy implication.**'* 

§ 320. Invalid Repealing Acts.—In order for a repealing act to 
be effective, it may be stated as a general rule, that it must be con¬ 
stitutional and valid/*® since a void or ineffective act obviously 
cannot operate to abrogate a valid existing one.**“ Nevertheless, the 
incorporation of language in a repealing act which reveals an intent 
to repeal regardless of its unconstitutionality, may effect a repeal,*^" 
as the court annoimced in State ex rel. Law v Blend (121 Iiid. 514, 
23 N.B. 511): 

"In the case of Meslnneir v State, 11 Ind. 482, it was held 
that a repealing clan.se attached to an iineonstitntional act of 
tlie legislature might repeal a former valid sfatnte upon the 
same subject, The general principle annoimced in that case is 
undoubtedly correct, for it must he conceded that the legisla¬ 
ture may use such language as to leave no doubt as to its inten¬ 
tion to repeal a former law, in any event. In such case the law 
intended to be repealed would eea.se to exist even though the 
law to which the repealing clause was attached would fail by 
reason of being m conflict with the constitution, 

iijU.S. V Boasberg, 2S3 Fed. 306; Faucette v Patterson, 140 Ark. 62S, 
216 S,W. 300, Yolo County v Colgan, 132 Calif. 265, 64 Pac 403; Heinssen V 
State, 14 Colo. 22S, 23 Pac 995; Sullivan v People, 15 III. 233, People V 
Sweltzer, 266 III, 459, 107 N.E. 902; Edwoi'thy T Iowa Sav. Assoc,, 114 Iowa 
220, 86 N.W. 315; In re Sclineclt, 78 Kan. 207, 96 Pac, 43; Kice v Common., 

22 Ky.L. 1793, 61 S.W. 473; State v De Bar, 58 Mo. 395; People v Steuben 
County, S5 N.Y.S. 244, 41 Misc, 590; Common, v Brennan, 258 Pa. 1, 101 Atl. 
947, Snutli V Hoyt, 14 Wis. 252. 

110 Ibid. 

111 Milne v Huber, 17 Fed. Gas. No. 9,617. 

IIS American Wood Products Co v City, 35 Fed. (2) 657; Woco Pep 
Co V City of Montgomery, 213 Ala. 452, 105 So. 214, Polk v Booker, 112 
Ark. 101, 165 S.W. 262; Jones v State, 151 Ga. 502, 107 S.E, 765, Bissett v 
Pioneer Irr. Dlst, 21 Idaho 98, 120 Pac. 461; Eippinger v Niedei'st, 317 III. 
264, 148 N.E. 7; Burnam v Common, 228 Ky. 410, 15 S.W. (2) 256; Geyer 
V Buck, ITS N.Y.S. 613, Quire v Board of Comrs., 178 N.C. 39, 100 S.E 
141; State v Mundy, 53 N.D, 249, 205 N.W. 684; Venn v State, 35 Tex. Cr. 
151, 210 S.W. 534. 

iis Conlon y Adamski, 77 Fed. (2) 397; State ex rel, v Judicial Dist. 
(Nev.) 83 Pac. (2) 1031. 

1^0 People V Pox, 294 III. 263, 128 N.E. 505, Childs v Shower, 18 Iowa 
261; Campau v Detroit, 142 Mich. 276; Hosenfleld v Drake, 112 Pa. Super. 
1, 170 Atl. 414. And note specially State ex rel. Law v Blend, 121 lod, 514, 

23 N.E. 511. 



§ '^20 CONSTRUCTIOX OF UEreAI.lXi; Af Tf> fio8 


‘‘\\hei'e. however, it is not clear that the IcsriMattn'c, by a 
repealing' clause attaehpfl to an unconstitutional act, iuteinled 
to repeal the former statute u|»on the .same .subject, except upon 
the supposition that the new act would take the jilace of the 
former, the repealing clause falls with the act to which it is 
attached.” 

Yet, the authorities seem generally to .support the view that there 
will he no repeal by implication, where the repealing act is in¬ 
valid,^-* even though the act expres.sly .state.s that it repeal.s all law,s 
or parts of laws iueomsisteiit therewith After all, it is obvious 
that where the repealing act is invalid, there is nothing with which 
an exi.sting law can be ineniisi.steiit and thereby be repealed by 
implieation.^^^ 

Snppo.se, however, that the repealing act i.s not wholly invalid? 
The amswer will be found in Ulmaii v State (1.37 Md, 642, 113 Atl. 
124) : 

“The legislative intent, which is important in reference to 
the dependence of the validity of one part of a statute upon the 
validity of another part, relates to eoiiditiniis as they exi.st at 
the time of the passage of the statute, and not to tho.se lirought 
about by subsequent events. If a .statute is valid in all its parts 
at the time of enactment, then if conditions snhsequently arise 
which make enforcement of a part of the statute impo.s,sible, 
the question lieeonies, not what the men who made the law 
would have done if they could have looked into the future, hut 
whether the reiiiaiiiiiig part of the statute could he enforced 
without doing violence to the purpose of the whole act; in 


i2iFiost V Corporation Comm., 278 U.S, 515, 49 S.Ct. 235, 73 L Ed. 483; 
Ex parte Gayles, 108 Ala. 514, 19 So 12; Ex parte Merrit, 80 Ark. 203, 96 
S.W. 983; Ex parte Sohneke, 148 Calif. 262. 82 Pac. 956; People v Fox, 294 
III. 263, 128 N.E 505; Steplien.s v Ballou, 27 Kan. 954, Common v Moore, 
187 Ky. 494, 219 SW. 786; State v Dalcourt, 112 La. 420, 36 .So. 479; State 
ex rel Crouse v Mills, 231 Mo. 493, 133 S.W 22; People v Mencliing, 187 
N.Y. S, 79 N.E. 8S4. Contra: Childs v Shower, 18 Iowa 261. 

122Ex parte Clary, 149 Calif. 732, 87 Pac. 580; People v Fleming, 7 Colo. 
230, 3 Pac 70; Hendricks v Gamble, 217 III. Ap, 422; Childs v Shower, IS 
Iowa 261; Price v Fox, 220 Ky. 373, 295 S.W. 433, Detroit v Western Union 
Tel. Co, 130 Mich. 474; State v Luscher, 157 Minn. 192, 195 N.W. 914; 
State V Thomas, 138 Mo. 95. 39 S.W. 481; State v Ehr, 57 N.D. 310, 221 
N.W. 883; Ex parte Masters, 126 Okla. 80. 258 Pac 861; Portland v Schmidt, 
13 Ore. 17, 6 Pac 221. 

123 Tims V State, 26 Ala. 165; People v Fox, 294 III. 263, 128 N.E. 505; 
Campau v Detroit, 14 Mich. 276; Copeland y St. Joseph, 126 Mo. 417, 29 
SW. 281; State v Judge of LaCrosse County Court, 11 Wis. 50. 



654 


The Construction on Statutes 


§^21 


other words, whether any part of the purpose of the aut can 
be subserved by the eiiforcemeut of such part as has not been 
nullified”. 

This .same answer would also be applicable where the partial inva¬ 
lidity existed from the very beginning of the statute’s existence. If 
any parts of the repealing act could stand, such parts would repeal 
pre-existing law expressly referred to, or with which they were in 
irreconcilable repugnancy, or conflict. 

In those cases where the repealing act is invalid or luicousti- 
tntioiial, the question naturally arises as to its effect before it ha.s 
been adjudicated invalid. The repealed act is regarded in some 
jurisdictions as in force from the time the repealing act is declared 
void, provided the result give.s effect to the intent of the legisla- 
ture.^-'* In other words, the repealing act is effective until it has 
been declared invalid. But the more logical view, however, would 
be inclined to recognize the ineffeetivene,ss of the repeal from tlie 
day of its enactment, for it is difficult to see how an invalid law 
could ever be effective. 

§321. Revival.— After a statute has been repealed, it may 
again become operative as law, either through the enactment of 
legislation expressly reviving it,'^® or by the operation of law,’'-“ 

124 Talbott T Des Homes (Iowa) 257 N.W 393. 

issFaucette v Paterson, 140 Ark. 628, 216 SW 300 ; People v Miner, 
46 III. 367, Kirkpatrick v Common., 95 Ky. 326, 25 S W. 113; People v 
Bell. 33 N.Y. 386; Common, y Churchill (Mass.) 2 Mete 118. Upon re¬ 
vival, a statute becomes effective in the same form as wlien it previously 
expirecl. The Aurora (U.S.) 7 Cranch. 383, 3 L.Ecl. 378 Also ,see Alabama 
Branch Bank v Kirkpatrick, 6 Ga. 34 
wait IS important to note that a subsequent lemoval of the constitu¬ 
tional objections to the validity of a statute does not restore the statute 
to the status of law Atkinson v Southern Express Co , 94 S.C. 444, 78 
S.E. 516, 94 S.C. 457, 73 ,S.E. 520 And some authorities hold that an un¬ 
constitutional repealing act, when adjudicated uncon.stitutional, operates 
to revive the act sought to be repealed. Nash v Lynch, 235 N.Y. 517, 226 
Ap. Div. 421. The great weight of authority, however, is to the effect 
that an unconstitutional repealing act leaves the original act still in force 
so that a revival is not necessary to restore it to the status of law. 
Chicago, K. I & P, R. Co. v McCianahan, 151 Ark. 77, 235 S.W. 380; 
Hendricks v Gamble, 217 III. Ap 422; Ward v Common,, 228 Ky. 468, 15 
S-W (2) 276; Smith v Chickasaw County, 156 Miss. 171, 125 So. 96; 
Bissett V Pioneer Irr. Dist, 21 Idaho 98, 120 Pac. 461; Board of Edue v 
Hunter, 48 Utah 373, 159 Pac 1019 Also see Guire v Board of Coinrs., 
178 N.C. 39, 100 S.E. 141. 
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AVe have already indicated how the latter may occur upon the repeal 
of a repealing act.'-" 

Constitiitions sometimes provide that no act shall he revived 
simply by reference to titled-^ Wliere such a provision exists, in 
order to revive the repealed act, that portion sought to he revived 
must he re-enacted and puhlished at length,’-’’ or set out at length 
in the reviving act,’^” as in the case of new legislation. Such a pro¬ 
vision is mandatory,’^’ but it has no effect upon the doctrine of 
revival by operation of law Un the other hand, ni the absence 
of a provision of this character, an act may he revived simply l»y 
reference to its title.’^^ 

Anti-revival statutes, however, exist in several states.’'” Such 
a statute has been applied to implied as well as to e.vpeess repeals,’'’’' 

1.1'See § 2S6, supra. And note In re Sloan’s Estate (Calif. Ap ) 4S Pae. 
(3j 1UU7, that while the repeal of a statute which abrogates a former 
statute does not revive the former statute, the repeal of a statute that 
was declaratory of the common law does not necessarily abolish the ccni- 
nion law rule. 

us Some autlioiides also apply this requirement to revivals by opera¬ 
tion of law, at least, to the extent of prohibiting a revival upon the repeal 
of a repealing .statute. Renter v Bauer, 3 Kan. 503; State v Cloudt (Tex.) 
258 S.'W. 248. Others hold that it does not apply to such revivals. Wal¬ 
lace V Bradshaw, 54 N.J.L. 175, 23 Atl. 759; Manchester Township v 
Wayne County, 257 Pa. 442, 101 Atl. 736. Also see Faucette v Paterson, 
140 Ark. 628, 216 S.W. 300. 

ISO Manchester Township v Wayne County, 257 Pa. 442, 101 Atl. 736. 
Also note supra, § 121. 

130 In this connection, also see supia, §121. 

131 State v Kirkpatrick, 19 Ala. Ap. 50, 95 So. 490, ceit den. 209 Ala. 
16, 95 So. 494; State v Brugh, 5 Ind. Ap. 593, Renter v Bauer, 3 Kan. 503; 
Moore v Tunica County, 143 Miss. 821, 107 So. 659, mot. den. 143 Miss. 
839, 108 So. 900; State v O'Brien, 95 Ohio St. 166, 115 N.E. 25; Upper 
Merion Township v Borough of Bridgeport, 299 Pa. 297, 149 Atl. 490; State 
Bank V Cloudt (Tex.) 258 S.W. 248. 

13a Wallace v Bradshaw, 54 N.J.L. 175, 23 Atl. 759. Also see Manchester 
Township Suprs. v Wayne County Comrs., 257 Pa. 442, 101 Atl. 736. 

133 State v Eldei, 19 N.M. 393, 143 Pac 482; In re Barry, 12 R.l. 51; 
Quinlan v Houston R. Co.. 89 Tex. 356, 34 S.Wv 738. 

13-1 See Sullivan v People, 15 III. 233, Goodno v Oshkosh, 31 Wis. 127, 
For Federal statute, see I'.S. Code, tit 1. c 2. § 28 (1 U.S.C..4,, § 2S). Such 
a statute does not apply to amended legmlation City of Hannibal V 
Guyott, IS Mo. 515. 

i33Stirman v State, 21 Tex. 734. Contra: State ex lel. Tyler v King, 
104 Tenn. 156, 57 S.W. 150. 
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but has been held iiaapplicable to an act suspending a repealing 
aetd^“ Nevertheless, anti-revival statutes, if applicable to implied 
as well as to express repeals, would eliminate many, if not most, of 
the troublesome problems due to the repeal of repealing aets,!®^ 
where no saving clause was involved. 

Shaw, C. J, hv Gommouwealth v Chur chill, reveals the histor¬ 
ical basis for the general rule that the repeal of a repealing act 
revives the pre-existiug statute; 

‘‘It is conceded to be a maxim of the eamnioii law, appli¬ 
cable to the eoiistructioii of statutes, that the simple repeal of 
a repealing act, not siil)stituling other provisions in the place 
of those repealed, revives the pre-existiug law. As a maxim of 
the comm oil law, it was in force here when the constitution of 
the Commonwealth was adopted. By that constitution, it wa.s 
declared tliat ‘all the laws, whicli have heretofore been adopted, 
used and approved in the colony, province, or state of Massa- 
cliusetts Bay, and usually practised on iu the courts of law, 
shall still reiuaiii and be in full force, until altered or repealed 
by the legislature; such parts only excepted as are repugnant 
to the rights and liberties eontaincd in this constitution. ’ This 
constitution has lieen construed as adopting’ the great body of 
the common law with those statutes made before the emigration 
of our ancestors, wduch were made in amendment of the com¬ 
mon law, so far a.s these rules and principles were applicable 
to our eoiiclitioii and form of goveriiinent. 

“But it was contcuded, at the argument, that under tins 
provision no principle or rule of the common law could be 
regarded as adopted, unless it could be shown affirmatively 
that it had lieeii adjudicated before the revolution. But we 
apprehend this would be much too narrow a construction. 
Before the revolution, we had no regular reports of judicial 
decisions; and the most familiar rules and principles of law— 
tlio.se which lie at tlie foundation of our civil and social rights 
—could not be so proved. NoWe rely on usage aucl tradition 
aud the well kuouui repositories of legal learning, works of 
approved authority, to learu rvhat are the rules of the coiiiniou 
law; and we have no doubt that these were the great sources 
to which the above jireguant provision of our constitution 
refers 

“Taking it then as well established that the rnle,s and 
maxims of the eomuion law, referred to in the constitution, 

iSBBrown v Barry (U.S.) 13 Dall 366, 1 L.Ed. 638; Cassell v Lexington 
etc. R. Co. (Ky.) 9 S.W. 502. 

1S7 For a typical statute of this type, see Chapter XXXI, § 371, Infra, 

138 Commonwealth v Churchill (Mass.) 2 Mete IIS. 



CoNSTRucTinx OF Repealino Acts 


5 U22 


(irj7 


were those which our ancestors bruiig'ht with them, iind winch 
had been, to some extent, modified and adapted to our condi¬ 
tion by the legislative .iurisprudeiice of the colonial and pro¬ 
vincial government,s, it follows that the.se rules and principles 
were regarded as binding both upon legi.slator.s and judges in 
their respective departments. A part of tlii.s .sy.stem are the Avell 
known rules of constriic-tion for the expounding of statutes, 
which are as mneh a part of every .statute as its text. These 
are pre.sume(l to he known and kept in view by the legislature 
ill framing the statute; and they must he alike regarded hy 
judge.s in exponudmg it”. 

And, as pointed out in People v Montguiiiery,^®“ thus rule of 
the eommoii law i.s based upon the theory that each legislative enact¬ 
ment expresses the legislative intent at the time of sutdi ena(‘tment. 
and that a repealing act indicates a change of the legislative pur¬ 
pose as expressed in the prior law; and that therefore, when a 
repealing act is in turn repealed, without reference to the pre¬ 
existing law, the presumption is that the legislature intended to 
restore the order of things existing under the repealed statute. But 
where a contrary intention appears, either expressly or by neces¬ 
sary implication, this presumption does not exist, and the former 
law will not be revived.”® 


§322. Simultaneous Repeal and Re-Enactment. — Often the 
legislature instead of simply amending a pre-existing statute, will 
repeal the old statute in its entirety and by the same enactment re¬ 
enact all or certain portions of the pre-existing law. (If course, the 
problem created by this sort of legislative action involves mainly 
the effect of the repeal upon rights and liabilities which accrued 
under the original statute. Are those rights and liabilities destroyed 
or preserved'^ The authorities are divided as to the effect of .simul¬ 
taneous repeals and re-enactments. Some adhere to the view that 
the rights and liabilities accruing under the repealed act are 
de.stroyed, since the statute from which they sprung has actually 
terminated, even though for only a very short period of time.”^ 
Others, and they .seem to be in the majority, refuse to accept this 
Anew of the situation, and eoiisequeiitly maintain that all rights and 

139 People V Montgomery, 67 N.Y. 109. 

no United States v PWlbrick, 120 U.S. 52, 7 S.Ct. 113, 30 LEd. 559; 
People v Montgomery, 67 N.Y. 109. 

141 Coffin v Rich, 45 Me. 507, 71 Am.D6c. 71. Also see Moore v Com¬ 
mon., 155 Va. 1, 155 S E. 635, where the rule is mentioned. For other cases 
note 11 Ann. Cas. 474. 
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liabilities wliieh have accrued under the 0ri;>iiml statute are pre¬ 
served and may be enforced, since the re-enactment neutralizes the 
repeal, thereby continuing the law in force without interruptioiid^' 
Logically, the former attitude is coi'rect, for the old statute does 
cease to exist as an independent enactment, but all practical con¬ 
siderations favor the majority view. This is so even where the 
statute involved is a penal aet.^"** 

J 323. Expiration, Suspension, and Desuetude, — Many kvv,s 
are of a temporary nature, and obviously such laws expire of their 
own force wheu the time arrives for their expiration. Even statutes 
of this type are not without their problems of eonstruetion, For 
lustanee, eau a statute be operative for a specified period and then 
inoperative for a specified period and then become operative again? 
Such an enactment was involved in Stevens v Dimoiid whore tlie 
legislative act provided that if “any horse, etc. .sliall lie found going 
at large from and after the fins! day of April until the last day of 
October, in any street, highway, or common in said town, the owner 
thereof shall, for each and every offence forfeit and pay the sum of 
four dollars, witli costs of .suit, to any per,son who may sue for the 
same”. Said the court in deciding the case; 

“The que.stion, tlieu, is, did the by-law in tlii,s ca,se cea,se 
to be in force after the year, so that no action for a penalty 
incurred under it can now be niaintained? 

“There is nothing in the liy-law itself whicli, in expi'e,s,s 
terms, declares it shall not be in force after the year. When tlie 
period it was intended to regulate expired, it, without doubt, 
ceased to be a rule to regulate what wn,s done afterwards. Bui 
did it cease to be a law of that period? 

“In many cases statutes that are repealed, or that eea.se to 
be ill force by their own limitation, continue to lie the law of 
the period wheu they were in force. It is, however, settled, that 
this is not the case with laws iuflieting penalties. When these 
expire by their own liinilatious, or are repealed, they cease to 
be the law in relation to the past as well as the future, and can 

in!Bear Lakes etc. Water Worts Co. v Garland, 164 U.S. 1, 17 S.Ct V, 
41 L.Ed. 327; Florida Cent. etc. Co, v Foxwortli, 41 Fla. 1, 25 So. 338; 
White Sewing Machine Co. v Harris, 262 Ml. 361, 96 N.E, SB7; Heath r 
State, 173 Ind. 296, 90 N.E. 310; Haspel v O'Brien, 218 Pa. St, 146, 67 Atl. 
123, Van Dyke’s Appeal, 217 Wis. 528, 259 N.W. 700, 98 A.L.R, 1332 

uaporhea v Board of Health, 27 Fla. 189, 9 So. 446; also see 94 Am Dec. 
220 . 

iMStevens v Dimond, 6 N.H. 330. 
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nn longer be eiiforeed in aii.v case, No case is. Inuvevcr. to lie 
found ill ivhicli it ivas ever held Iiefore that they thus ccascil 
to be law, uiiles.s they expired by expre.ss limitation in them- 
selrea. or ivere repealed. It ha.s never been decided that they 
cease to be law merely lieeaii.se the time they were intended to 
regulate had expired. Many laws have been passed which were 
limited in their operation to particular seasons of the year. This 
Avas the ca.se with the .statute.s ivhieh regulated the huntiim' of 
deer, and the taking of fi.sh in river.s and ponds. Rut it is 
imagined that no one ever .supposed tliat those law.s expired liy 
their own liiintatiun.s every time the season they were intended 
to regulate expired, and rerived again with the return of the 
season. The same is the ease with the .statute.s regulating the 
obserA’anee of the sabbath. The .statutes apply only to one day 
in the Aveek. Rut we imagine no per.son will eoiitend that they 
remain in force only during Sunday. 

“A very little eomsiderathm of the subject Avill coiivincL' 
any one that a limitation of the time to which a statute i.s to 
apply, IS a very different thing from the limitation of the time 
a statute i.s to continue in force.” 

A similar problem also arises, where a statute is temporary and 
limited to a giv'en number of years, as to its effect upon a statute 
which has been repealed and supplied by it. In such a case, the 
repealed statute is reAUved ipso facto.*^® 

Legislative enactuieiit.s may be suspended, as Avell ns repealed, 
and so far as immediate effect is concerned, there is little practical 
difference. Accordingly, Avlicre a statute proA'idecl that “if a major¬ 
ity of the AUites cast are for prohibition, said court .shall immediately 
make an order declaring the re.sult of said vote, and ah.soliitely 
prohibiting the sale of intoxicating liquors Avithin the prescribed 
hounds . . . until such time a.s the qualified voters therein may. at a 
legal election held for the purpose, by a majority vote decide other¬ 
wise”, the court construed the statute "as ghdug the A'oter.s iiiter- 
e.sted an opportunity to decide — after the expiration of tAvelve 
mouths, mentioued in the fourth section —liy A’ote AA'hether the pro¬ 
hibition named in the first section shall be longer continued or not, 
and that a majority Amte at this second election -ft'orild annul, from 
the time it is held and the result declared and published, the pro¬ 
hibition provided for in the first section of the acf’-R® Moreover, 
certain legislative enactments may be suspended by war ■ 


us Collms T Smith (Pa.) 6 Whart 294. 
im Halfin A' State, 5 Tex. Ap. 212 
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“But in Hanger v Abbott, 6 Wall. 532, 18 L.Ed. 939, it 
was ruled, after grave consideration, that the time during 
which the courts of the recently rebellious States were closed 
to the citizens of other States, is, lu suits brought by such citi¬ 
zens, to be excluded from the coniputatiou of the time fixed by 
statutes of limitation, within which only suits may be brought, 
and this, though the statutes contain no such exception. In 
other words, it was held that the statutes of limitations of the 
insurrectionary States were suspended, while the courts in 
those states were closed by war. Similar decisions have been 
made in tlie state courts. They all rest on the ground that the 
creditor has been disabled to .sue, by a superior power, without 
any default of his own, and, therefore, that none of the reasons 
which induced the euaelment of tlie statutes apply to his ea,se; 
that unless the statutes cease to run during the coutmuaiice of 
the supervening disalulity, he is deprived of a portion of the 
time within which the law contemplated be might sue”.^^’^ 

Similarly, the euactmeiit of legislation liy the federal government 
may suspend state legislation upon certain subjects. This is true 
with reference to those matters upon wliicli both may legislate. 
Consequently, as Marshall, C. J., said • 

"... until the power to pass uuiforui laws on tlie snh,ieci of 
bankrupteies be exercised by Congres.s, the states are not for¬ 
bidden to pa.ss a bankrupt law, provided it contains no prin¬ 
ciple which violates the tenth section of the first article of the 
eoiistitutioii of the United States 

For, if there is a state larv on the subject, the subsequent passage 
of a bankrupt law by congress neither repeals nor aunul.s it, it only 
suspends its operation so far as the law of the state maj be in con¬ 
flict with the act of Congress; and as a result, proceedings com¬ 
menced under the state law prior to the pa.ssage of the federal act 
may be carried on to tbeir final determination in accordance with 
the provisions of the state law. 

“It follows from these decisions that a state insnlvciit law 
is not unconstitutional, and that it is neither repealed, annulled 
nor rendered void hy the passage of the bankrupt 1 aw, for pro¬ 
ceedings commenced under its proidsions, may he completed, 
notwithstauding' the existence of a liankrupt law enacted after 
their commeiieemeiit, and because ilie moment the aet of con¬ 
gress is_repealed the state law at once revives, It is evident, 
therefore, that the .state law ha.s intaliLy notwithstauding and 

147 Braun v Sauerweln (U.S.) 10 Wall. 218, 19 L.Ed. 895 Also sa? 
Kavmith v TJ.S., 279 U.S. 231, 19 S.Ct. 274, 73 LEd. 677. 

148 Sturgea v Crawninslileld (U.S.) 4 Wheat 122, 4 L.Ed. 529. 
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during the existence ot the paramount law (tf the United States, 
for if it was void l)y the act of coii'rre.ss it cnuld not revive. 

"We now eonie to the que.stinn whether the state can pa.ss 
an in.solvent or bankrupt law during the existence of an act 
of enngres.s on the .subject. . . . 

"bio cou.stitutional provision has been viidated. for the 
jiassage of .such a law is not merely not prohibited, but it is 
impliedly sanctioned by the clause giving congre.ss power over 
the subject matter of bankruptcies. The legislature may pass a 
law to take effect instantly, or at a fiiiiire day, or on the hap¬ 
pening of a future event. If the statute had said that it was to 
take effect upon and after the repeal of the bankrupt law of 
coiigre.ss, there could have heeii no doubt ns to its validity. Rut 
snob i.s the precise effect of the law without the insertion of 
any such provision. The act of congress i.s the paraiiioimt law 
on the subject when called into actum. The law of the state is 
.subordinate to it. The efficient action of the state law is sus¬ 
pended for the time being precisely as in the cases already 
considered, when a national bankrupt laiv was passed siihse- 
cpiently to a state law on the same subject. The state may pass 
a law which is subordinate to the paramount authority of 
national legislation, and is only subordinate to that, hut which, 
when that ceases to have force by reason of its repeal, has at 
once the vigor of law. Whether the law of the state is exi.stent 
and superseded by tlie subsequent legislation of congress, or 
is inoperative by reason of precedent congre.ssioiial action, can 
make no difference. In either case the efficiency of tlie state 
law is alike .suspended and in aheyanee while the act of con- 
gres.s is in force, and when that i.s repealed the law of the .state 
at once and instantly heconies operative, and action may he 
had under its provisions, 

"It is urged that the law rvas invalid because it did not go 
into complete operation .after its passage. Rut that is not requi¬ 
site to its validity. It does go into partial o])eratinn on its 
passage. It was a law valid in all rc.spects and to he obeyed, 
except so far as it wa.s in conflict with the statute of the United 
States. When that conflict ceased, the law went into full opera¬ 
tion. It was a law, to go into full effect when it ceased to he 
in conflict with the act of congress, and whether that was in¬ 
serted in the act, or left as the legal result from the relation 
of the state and national government to each other, can make 
no difference.” 

This view is not only applicable to bankruptcy laws but also to 
other subjects not within the exclu.sive realm of federal legisla¬ 
tion.^®® 


149 Appeal of Damon, 70 Me. 153. 

150 State V Lord, 66 N.H. 479, 29 Atl. 556 (sale of liquor). 
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Legislation may be j’epealcd by noii-iiser, or, more accurately, 
liy clesuetude.^®^ Tins subject lias been discussed elsewhere and 
therefore will not be treated further at this point, except to say 
that the authorities are not in harmony. "WTiile it would seem that 
long and eontimied violation of a statute or disregard of its terms 
by the people generally or acquiesced in by them, should operate 
as a repeal of the statute hy the direct exercise of the legislative 
power by the people, or at least, as the implied repeal of such 
statute hy virtue of custom arising to the status of a rule of the 
common law, a recent case refuses to recognize a repeal by this 
method largely, if not entirely, on the ground that the courts can¬ 
not make the law but are confined to its iiitcrpretationd®^ Since 
the construction placed upon a slatute by the people may determine 
the construction which will he accepted by the courts, it is difficult 
to see any real objection to proceeding a step further and recog¬ 
nizing the complete abrogation of a statute by the conduct of the 
people from whom the statute oi’igiiially owes its life. 

See § 133, supra 

153 "It may be urged tliat social iiUercourse, and personal, professional, 
and business relationsliips, have so changed within the past 53 years that 
the law promulgated in 1885 has become obsolete, that It should be treated 
as a dead letter decreed by custom and modern convenience to be a relic 
of other days. Answer to Ibis argument is that courts are interpreters, 
and not makers of the law,” McKeowu v State (Ark.) 121 S,W (2) 13. 
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CONSTRUCTION OF CODES, REVISIONS, 

AND COMPILATIONS 

S 324. la General. 

S 325 Construction as a Whole—Conflicting Provisions. 

§ 32G. Repeal by Codification and Revision, 
i) 327. Retroactive Construction 

§ 324. In General.^—A code i.s .simply a part of the .statutory 
law and has no higher standing nr sanctity than an ordinary .stat¬ 
ute.^ Like many other legislative enactments, a code or revision 
should be subjected to a liberal coinstriietion,^ in order to promote 
the objects for which it was enacted^ — to clarify existing statutes 
—although the liberality of construction .should not be extended so 
far as to annul any of the code’s provisions or to defeat the inten¬ 
tion of the legislature as revealed in any particular section or por¬ 
tion thereof“ 

In seeking the legislative intent in any code provision, the court 
may look into the history of the legislation on the subject under 
consideration; it may consider the conditions and circumstance.s 
Avhich led the legi.slature to enact the partieular provi.sion, and 
examine prior as well as contemporaneous legislation on the same 


iRor definitions and enactment, see supra, Chapter XIII. For addi¬ 
tional treatment of their construction, see Statutes, 59 Corpus Juris, 
§§ 645-652. 

2 Los Angeles County v Payne (Calif.) 66 Pac. (2) 658. 

estate V District Court, 38 Mont, 119, 99 Pac. 139; State v Superior 
Court, 52 Wash. 13, 100 Pac. 155 This sort of construction is some times 
required by provisions in the code or revision. People v Sota, 49 Calif. 
67; Hyatt v Anderson (Ky.) 74 SW 1094; Arthaufi v Griffin, 2U5 Iowa 
141, 217 N.W. S09. 

■1 Granms v San Francisco Super. Court, 146 Calif. 245, 79 Pac. 891; 
Wakenva Coal Co, v Johnson, 234 Ky. 558, 28 S.W. (2) 737. Also see 
Wright V Oakley (Mass.) 5 Mete. 400. 

3 State V District Court, 38 Mont. 119, 99 Pac. 139. And see State ex 
rel. Gates v Comrs. of Public Lands, 106 Wis. 584, 82 N.W. 549, where 
special laws weie not repealed by a revision which was limited to geneial 
laws. 
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subject.® Of eourse, the provisions of the revision or code should 
first be examined in order to ascertain their meaning, ]uit where 
the language is ambiguous and uncertain,' the original statutes,® as 
well as those in pari matena,^ may be resorted to for assistance in 
seeking the legislative inteiitd® As the court stated in Cummings 
V Everett (82 Me. 260, 19 Atl. 456) : 

'‘Of course, the whole chapter should be studied; but it 
should be borne iu mind that, though technically enacted to¬ 
gether, the different sections and clauses were first enacted 
independently, at different tiine.s, under different eircnm- 
staiices, and for different purposes Iu our efforts to ascertain 
the meaning of any section or clause, we should resort to the 
original statute from which it was condensed, and search for 
the legislative intent in the. words of the statute, and also in 
its occasion and purpose, and in the jurisprudence of the tiuie. 

“Moreover, the whole body of previous and contempo¬ 
raneous legislation should be considered in interpreting any 
statute. The legislative department is supposed to have a coii- 

0 Hamilton v Rathlioue, 175 U.S. 414, 20 S.Cl. 165, 44 L.Ed. 219; Gran- 
nis V San Francisco Super. Ct., 146 Calif. 245, 79 Pac. 891; Junlnn v Knapp, 
206 Iowa 184, 217 N.W. S34. Chicago etc. Ry. Co. v Nichols, 130 Kan. 609, 
287 Pac, 262; Cummings v Everett, 82 Me. 260, 19 Atl. 456; In re Ahlers, 
127 N.Y.S. 61, 141 Ap Div. 891, afl’il 201 N.Y. 592, 95 N.E. 1122. And the 
fact that the laws re-enacted iu the revision were originally passed at 
different aessioasi does not preclude resort to the Iristory of the legiala- 
tion Chicago etc. R. Co, y Nichols. 130 Kan. 509, 287 Pac 262, 

TMerchants Nat Bank v US., 42 Ct. Cl. 6; Harailtoii v Rathbone, 
175 U,S. 414, 20 S.Ct. 155, 44 L.Ed. 219; Heelt v State, 44 Ohio St 536, 9 
N.E. 305; Marqua v Martin, 109 Ohio St. 56, 141 N.E. 654. 

SBate Refrigerating Go. y Sulzberger, 157 U.S. 1, 15 S Ct. 508, 39 
L.Ed, 601; State v Smith, 188 Ala. 432, 66 So, 61; Comer y State, 103 Ga. 
69, 29,S.E. 501; Libby y Pelham, 30 Idaho 614. 166 Pac, 575; Hooper v 

Creager, 84 Md. 195, S5 Atl. 967, 36 Atl. 359, 35 L.R.A. 202; Pratt v Street 

Commissioners, 139 Mass. 559, 2 N.E. 676, Beckim v Becklin, 99 Minn. 307, 
109 N.W. 243; Pierce City y Hentschel (Mo.) 201 S.W. 31, People V 
Stevens, 109 N.Y. 159, 16 N.E. 53; Fort v Noe, 144 Tenn. 337, 233 S,W. 
516; Zurich Gen. etc Ins. Co, v Walker (Tex. Com. Ap.) 35 S.W (2) 115; 
Gaines' Admr. v Maiye, 94 Va. 225, 26 S.E. 511. The original acts should 
be referred to only in case oi ambiguity, since the revision constitutes the 
law. Young v Young (Tex.) 41 S.W. (2) 367. Also see States v Bowen, 
100 U.S. 508, 25 L Ed 631, And in case of conflict between the code or 

revision and the original act, the latter will control. See State v Purcell, 

39 Idaho 642, 228 Pac, 796 

0 See Rex v Abrahams (Eng.) 2 K.E. 859 
10Note, particularly, Central of Ga. Ry, Co. v State, 104 Ga. 831, 31 
S.E 531, 42 LR.A. 51S 



§ 324 CON.STEUCTION’ OF L’ODES, REVKlOXh, AND ('oJtriLATIONS 660 


sisteul design and policy, and to intend nothing inconsistent or 
incongruous.” 

Accordingly, -where there is ainbiguity in the revised statutes, it 
should be construed as expressing the law as it wa.s prior to the 
revision,“ unless the court finds a clear mteution to alter the old 
la-^vd^ 

Furthermore, the judicial construction of a statute later incor¬ 
porated in a codification nr revision may be referred to for assist¬ 
ance,^^ since the court's interpretation of the law under such eireina- 
atanees, by adoption, becomes a part of the code or revision.^ 

Even a change in the language or phraseology of a statute in¬ 
cluded in a codification or rernsion will not, as a general rule, alter 
the lawji'' unless the change he so material or radical as to indicate 
an intention on the part of the legi.slature to modify the law,’" or 
unless the intention to change clearly appears from tlie languagp 
of the revised statute,’"" and especially when considered in connec¬ 
tion -with the subject matter and the legislative history.” 

“When a statute is incorporated in a general revision of 
all the statutes, and re-enacted along with the re-euaetmeut of 
other statutes, its purpose and effect are not changed, unless 
there he some compelling change in the language. U.suallj’, a 
revision of the statutes .simply iterates the former declaration 

11 Oconto Co. V Town ol Townsend (Wis.) 244 N.^W. 761. 

12 Penola v Davis (Pa.) 161 Atl. 567. 

13 Walsh Construction Co. v City, 271 Fed. 701, alM. 279 Fed. 57; Hurt 

V Knox, 220 Ala. 14S, 126 So. 110, People v Ellis, 204 Calif. 39. 266 Pac, 
51S\Foster v Curtis, 213 Mass. 79, 99 N.E. 961; Ex parte Carey, 306 Mo. 
287, 267 S.W. 806, Ackerman v Marable (Tenn.) 95 S W. (2) 12s6; Draper 
v Common., 132 Va. 494, 49 S.E. 643; Smith v Smith, 19 Wis. 522. 

11 Allen y Allen (Ala.) 135 So. 169 

15 McDonald v Hovey, 110 U.S. 619, 4 S.Ct. 142, 28 L Ed. 269; Mackey 

V Miller, 126 Fed. 161; Nelss v Burwen (Mass.) 191 NE. 654; Becklin v 
Becklin, 99 Minn. 307, 109 N.W. 243, Champ v Brown (Minn.) 266 NW. 
94, Strottman. V St. Louis, etc, R Co.. 211 Mo. 227, 109 S.W. 243; Stearns v 
Graham, S3 Vt. Ill, 74 Atl. 486. 

in.iNoifolk & Portsmouth Bar Assoc, v Drewiy, 161 Va. S33, 172 .S.E. 

282. 

10 Conger v Barker’s Adnii., 11 Ohio St, 1, Also see Martin v Oska- 
loosa, 126 Iowa 680, 102 N.W. 592, This is equally true where the statute 
included in the code or revision has been judicially construed before its 
incorporation, lor there is a presumption that the legislature intended to 
continue the judicial constiuetlou. Evans v State, 165 Ind. 369, 75 NE 
651; Shelton v Sears, 187 Mass. 455, 73 N.E. 666; Scheftels T Tarbert, 46 
Wis. 439. 

1" Champ v Brown (Minn.) 266 N.W. 94. 
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of legislative will ” Cummings v Everett, 82 Me. 260, 19 Atl, 
456, 

In fact, the court -will presume that the legal effect of a cousolida- 
tion and restatement is the same as that of the old statutes.'*® Con¬ 
sequently, the revisors are presumed not to have changed the law, 
if the language which they have used fairly admits of a construction 
making it consistent with the old law.^® But if a new or different 
meaning is revealed, it must be given effect by the court.***’ In this 
connection, however, it should be kept in mind that there is also a 
presumption that the omission of matter found in the old code from 
the new code, is the result of an attempt on the part of the legisla- 
tiire to simplify the language without eliauging its meaning.®* In 
the words of Chancellor Kent, as quoted in Mackey v Miller (126 
Fed. 161), "the change in phraseology iu the language of a revi.sed 
act shall not be deemed a change of the law as it stood lielore the 
revision, unless such phraseology evidently purported an intention 
in the Legislature to work a change.’’ Such an intent may be indi¬ 
cated by radically different language, by additions to, as well as 
omissions from the former language. 

Assistance iu ascertaining the meaning of an uncertain or 
ambiguous provision in a code or revision may also be found in the 
notes,-® and the reports of the coininission which drafted the new 

18 Mutual Beil. Health & Acc. Assn, v Neale (Anz.) 33 Pac (2) GOJ. 
Also sea Norfolk Poitsmoutli Bar Assn, v Dewey (Va.) 172 S.E. 2S2, 
lOStai-ck V Kreyling (Ind.) ISI N.B. 165 

20 Clump V Brown (Minn.) 266 NW. 94; McNeely v State, 50 Tex. 
Cr. R. 279, 96 S.W 1083; State ex rel. Porter y Ritchie, 32 Utah 3S1, 91 Pac. 
24, 

21 Castaneda v Nat. Cash Register Co. (Ariz.) 29 Pac. (2) 730. Con¬ 
sequently. the court should not supply missing words. Saslow y Previti 
(N,J.) 3 Atl. (2) 811 

22Mackey v Miller, 126 Fed. 161; Manice v Manice, 43 N.Y. 303; 
Plingsten y Pfingsten, 164 Wis. 308. Also see Knowltoii y Moore, 178 U.S. 
41, 20 S Ct. 747, 44 L.Ed. 969, where the headings of a revised statute were 
properly considered; and to same effect, see Baines v Jones, 51 Calif. 
303, and People v Molyiieus, 40 N.Y. 113. 

23 Byfield v Newton, 247 Mass. 46, 141 N.E, 658 ; Wipperman Mercan¬ 
tile Co. V Jacohsen, 133 Minn. 326. Also see In re Burnstem's Estate, 275 
N.Y. S. 601, 153 Misc. 515, where observations of a commission selected to 
investigate defects in the law, ivere resorted to for assistance In ascer¬ 
taining the legislative intent. And, obviousiy, the report of a coniniittee 
appointed to codify the law on a given subject is entitled to weight, where 
the legislature enacts the law in the exact language of the coniinissioii's 
draft. In re Tarlo's Estate. 315 Pa. 321, 179 Atl. 139. 
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enactment, altlioug'li the constriietion of such a commission thus 
revealed, is not a controlling consideration-®'* It inav, however, in 
some instances, be imputed to the legislature, as, for example, where 
the legislature by adopting a marginal note limiting the scope of 
a statute to acts done in resistance of revenue officers, thereby 
affirms its purpose not to amend or change the original legisla- 
tion.2® 

The legitimate status of acts incorporated into a revision is not 
necessarily clear. Is it always proper to refer to the original acts in 
order to show the legislative intent, or is such action proper only 
in certain instances I The correct answer seems to be expressed in 
Hamilton v Rathbone (175 U. S. 414, 20 S.Ct. 155, 44 L.Ed. 219). 

"The decisive qne.stion then is whether section 728 is to he 
construed as an independent act, or whether the plaintiff is at 
liberty, by referring to the prior act from which it was taken, 
to shoiv that it was the intention of Congress to limit it to the 
cases named in such prior act. The general rule is perfectly 
Avell settled that, where a statute is of doubtful meaning and 
susceptible upon its face of two constructions, the court may 
look into prior and contemporaueons acts, the reasons which 
induced the act m question, the mischiefs intended to be reme¬ 
died, the extraneous cu’cnnistances, and the purpose intended 
to 1)6 aecompUshed by it, to determine its proper construction. 
But where the act is clear upon its face, and when standing 
alone it is fairly susceptible of but one cou.strnction. that con¬ 
struction must be given to it. . . . 

"Indeed, the eases are so numerous in this court to the 
effect that the province of construction lies wholly within the 
domain of ambiguity, that an extended review of them is quite 
unnecessary The w'hole doctrine applicable to the subject 
may be summed up in the single observation that prior acts 

may he resorted to, to solve, hut not to create an ambiguity. 

If section 728 were an original act, there would he no room 
for construction. It is only by calling in the aid of a prior act 

that It becomes possible to throw a doubt upon its proper 

interpretation. The word ‘property’, used in section 728, 
includes every right and interest which a person has in lands 
and chattels, and is broad enough to include everything which 
oiiG person cjiii own and transfer to another. The main object 
of the revision was to incorporate all the existing statutes in 

ii^nnaiit v Kuhlemder, 142 Iowa 241, 120 N.W. 6S9; Salmon y Cen¬ 
tral Trust Bank, 157 Minn. 369, 196 N.W. 468, People v Conroy, 97 N.Y. 62. 

35 Mackey v Miller. 126 Fed. 161. Also see In le Quenzer's Estate, 274 
N.Y. S. 113, 152 Misc. 796. 
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a single tolumc, that a person desiring to know tlie written 
law upon anj^ subject might learn it by an examination of that 
Tohime, without the necessity of referring to prior statutes 
upon the subject. If the language of the revision be plain 
upon its face, the person examining it ought to be able to 
rely upon it. If it be but another volume added to the prior 
Statutes at Large, the main object of the revision is lost, and 
no one can be certain of the law without an examination of 
all previous statutes upon the same subject.” 

Further assistance may be found from the arraiigemeut of 
the various divisions of the code, since arrangement may, in many 
instances, be indicative of the intention of the legislature.^*’ But 
arrangement or position will not necessarily control the construc¬ 
tion,^'^ pai’tieularly where a clearly expressed meaning exists,^® 
since sections relating to each other or to tlie same subject are 
uot always grouped together or arranged in any logical order.^® 
Similarly, a statute found in one chapter may he removed and 
placed into another chapter without any change in its meaning.®® 
And where a compilation is involved, tlie reparagrapliing of the 
sections definitely does not affect tlie consimetion previously 
placed thereon.®* Chapter and section headings should also lie con¬ 
sidered in interpreting the sections of a code, and they slioulrl he 
given effect according to their import as though tliey were in¬ 
cluded in the body of tbe law.®** 


^OHaydon y Nomandin, 55 Mont. 539, 179 Pac. ISO. 

27Weatlierly v Capital City Water Co., 115 Ala. 156, 22 So. 140; Battle 
V Shivers, 39 Ga. 405; John v Sebattis, 69 Me. 473; In le Murphy, 23 
N.J. L 180. 

28 Tillman v Tillman, 84 S.C. 552, 66 S.E 1049, 

2D Hatchett v Billingslea, 65 Ala. 16, Weatherly y Capital City Water 
Co., 115 Ala. 156, 22 So. 140; John v Sebattis, 69 Me. 473; I-Iooper v 
Creager, 84 Md. 195, 35 Atl. 967, 36 All. 359, 35 L.Il.A 202, 

30 Craig v Gaddis (Miss.) 167 So. 684, 95 A.L.R. 1494 

31 United Pacific Ins. Co. y Baker (Idaho) 67 Pac. (2) 1024. 

32Gonzales v Superior Court (Calif.) 44 Pac (2) 320, In re Portli- 
mann’s Estate, IIS Calif. Ap. 332, 6 Pac. (2 ) 472. Also see Hutcliiiison v 
Montgomery (Term.) 112 S.W. (2) 827, that oven original caption borne 
by an act carried into a code, may be considered 
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§ 325, Construction as a Whole—Conflicting Provisions.—A 
code or revision should be construed as a whole.^^ Tu other words, 
a code enacted as a single eoiupreliensive statute, is to be consid¬ 
ered as such,^'* and not as a series of diseomiected articles or stat¬ 
utes,^® Thus, the sections of a code defining separate and coni- 
munity property must be construed together.®® The court should 
consider every provision,®" and the various provisions should be 
construed together,®® irrespective of the time of the passage of the 

sayVeatlierly v Capital City Water Co, H5 Ala. 156, 22 So. HO; Cong- 
don V Butte Consolidated Ry Co., 17 Mont. 481, 43 Pac, 629, Edwards v 
Sorrell, 150 N,C. 712, 64 S.E. 898; City of Cincinnati v (luckeiiberger, 60 
Ohio St. 353, 54 N E. 376, First Nat. Bank v Holland, 99 Va. 495, 39 S.E. 
126, 55 L.R.A 155. This construction is required lecau.se a code or revi¬ 
sion is composed of many statutes with different origins re-enacted simul¬ 
taneously. State V McGuire, 84 Conn. 470, 80 Atl. 761; Common, v Godiiig, 
3 Mete. (Mass.) 130; Bryant v Livermore, 20 Minn. 313; Shepherd v F. J. 
Kress Box Co. (Va.) 153 S E. 649. And note Moore v Downham (Va.) 
184 S.E. 199, that related sections ot a code should be construed together. 
To same effect, see Hunt v Hunt, 172 Miss. 732, 161 So. 119. But, an 
act added to the code afterwards, should not be construed as if it were a 
part of the code, although it may be considered with those provisions in 
pari materia. Rayford v Faulk, 154 Ala. 285, 45 So. 714, Also see supra, 
§180, 

aiBagley v Forrester, 53 Fed. (2) 831. “The provisions of the code . . . 
are to he constiued with relation to each other as though all . , had 
been passed at the same moment of time and were parts of the same 
statute.” Ex parte Goddard (Calif.) 74 Pac. (2) 818, 823, 

31)Lighting Frxtuie Supply Co. v Fidelity Union File lu.s. Co., 55 Fed. 

( 2 ) no. 

36 Hiatt V Seyster (Calif.) 10 Pac. (2) 473. 

3" Moigan y Perry Comity (Ark.) 37 S.W. (2) 71; Pacific Indemnity 
Co. T Myers, 211 Calif. 635, 296 Pac 1084; Bigelow v Saylor (Iowa) 228 
N.W. 279, Kakenva Coal Co. v Johnson (Ky.) 28 S.W. (2) 737, State ex 
rel. McClanahan v DeWitt, 160 Mo. Ap. 304, 142 S.W. 366; Looff v Lawton, 
97 N.Y. 478, Latham v Latham, 178 N.C. 12, 100 S.E. 131; Pacific Spruce 
Corp, V Oregon Portland Cement Go., 133 Ore. 223, 286 Pac. 520, 289 Pac. 
489; Hechler's Exr. v Kemp, 122 Va. 528, 95 S.E. 400, Even the title of a 
section should be considered. In re Forthmann's Estate (Calif.) 5 Pac. (2) 
472. 

38 Russell v Roberts, 54 Ohio App. 441, 7 N.E. (2) 811. Also see Wak- 
enova Coal Co. v Johnson, 234 Ky. 558, 28 S.W. (2) 737, that the various 
sections of a revision must be read together and liberally construed to 
promote the purpose of the revision. Sections of the code in pari materia 
should all the more be constiued together in the event of ambiguity. 
Meyers v City of Idaho Falls, 52 Idaho 81, 11 Pac, (2) 626, and Brown v 
Bozeman, 138 Calif. Ap. 133, 32 Pac. (2) 168. 
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various sections.^® It should seek to harsnonize the several pro¬ 
visions and to give each full effect.'*^ In the event, however, that 
certain provisions are irreconcilable, the one last enacted or 
adopted will prevail, by virtue of the assumption that it is the last 
expression of the legislative will or intent.^^ Consequently, in in¬ 
stances of this character, the problem is presented to the court to 
determine which of the inconsistent provisions is actually the later 
of the two. Several interesting angles are presented, the most 
important of which are treated in (libhons v Brittennm: 

“Those sections which give the widow half the estate were 
adopted nearly a month after section 1788, and are the latest 
expressions of the legislative will, and must prevail, unless there 
is something peetiliar or exceptional in the Code, which would 
demand a departure from the general rule. 

“It is said that the Code was adopted by the Legislatiire uno 
flatu, and speaks with a simultaneous voice in all of its provi¬ 
sions. That is true in the same sense and to the same extent 
of any ordinary statute consisting of several sections enacting 
the law oil a particular subject. The act, as a whole, is put to 
the vote of the respective houses of the Legislature; if it re¬ 
ceives a majority of the voices, it has passed (as we say); and 
when that fact is certified to the governor, he approves it as a 

39People v Snider Pacldng Corp., 259 N.Y.S. 305, 144 Miso. 654, 

*9 Bar til V Ely, 85 Mont. 310, 27S Pac. 1002; In re McMullen, 148 N.Y.S. 
1092. 85 Mlsc. 661; Latliain v Latiiam, 178 N.C. 12, 100 8.E. 131; Hoffman 
V Pounds, 36 Ohio Ap. 492, 173 N.E. 622, Harmdierics v Sniitli (S.D.) 227 
N.W. 845; First Security Loan Co. v EngleUart, 107 Wash. 86, 181 Pae. 13, 
But note In re Petition of Borough of Clarion, 77 Pa. Super. 429. Also see 
Item Co V Nu Grape Bottling Co., 160 La. 975, 107 So. 77, -where the 
articles of the Civil Coda were held subordinate to those o£ the Code of 
Practice, on account of conflict. 

nin re Allen's Estate, 307 Mo. 674, 271 S.W. 755; State v Daugherty, 
47 Nev. 415, 224 Pac 615; In re Ahlers, 127 N.Y.S. 61. 141 Ap. Div. 891; 
Smith V Blackford (S.D.) 228 N.W. 466. If irreconcilable, the latter one 
will control. Hopkins v Superior Ct., 105 Calif. 133, 286 Pac. 1053. 

42 Building Supplies Corp. v Willcox, 284 Fed. 113; State v Hennepin 
County Dist. Court, 107 Minn. 437, 120 N.W. 894; Gibbons v Brittenum, 66 
Miss. 232; Parker-Young Co v State (N.H.) 145 Atl. 786. That the posi¬ 
tions of the conflicting sections are immaterial, see Hillsborough County 
Comrs. V Jackson, 58 Fla. 210, 50 So. 423. And the burden of showing irrec¬ 
oncilability and the date of adoption is on the person claiming lepug- 
nancy Gee v Thompson, 11 La. Ann. 657. 

43 Gibbons v Brittennm, 56 Miss. 232. Also sea State ex rel, Attorney 
Gen. T Heidorn. 74 Mo. 410, Gaines Admr. v Marye, 94 Va. 225, 26 S.E. 
511. But note In re Richards, 96 Fed. 935; TT.S. v Updike, 25 Fed. (2) 746; 
Brown V County Comrs., 21 Pa. 37. 
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whole, and it Iieconies law. And yet, if we find a later section 
m such act repii{?naut to a former one, the later must he ac¬ 
cepted as repealing the former. 

‘‘A statute is the will of the law-inakiug power, in the same 
sense that a te,stament is the will of a testator. The latest 
declaration must be ac-cejited as the final intention and pur¬ 
pose. 

"If we could regard the Code (for the purposes of eomsider- 
iug the point) as one statute, and that the mind of the Legis¬ 
lature was expressed in the order in which the several sections 
are enumerated, then the conclusion would be inevitable that 
a later section, irreconcilable ivith a former one, would, by 
necessary implication, repeal it. But an analysis of the fir.st 
chapter, providing for its adoption and pulilication, in connec¬ 
tion with the enrolled bills, make.s it inipossilde to apply that 
rule in its construction. The chapters, as pnhli.shed, are not 
numbered as they were passed by the Legislature. As adopted, 
each chapter contained sections numbered from one on, con¬ 
secutively to the end of the Code. This change in the order of 
the enactmeuL of the chapters and ennmeration of the sections 
was brought about liy the eleventh section of the first chapter, 
which conferred power on the commissioner who should he 
designated to supervise the publication of the Code, 'to rear¬ 
range the chapters by luiinbers, and to remodel the sections, 
uumberiug them from one, coiiseeiitivelj’', through the volume. 
* * *■ He shall omit the enacting and enforcing clauses to all 
the chapters and sections.’ 

"It is plain that no more was intended by this eleventh 
section than to intrust to the judgment and discretion of the 
commissioner tlie reaiTaiigenient of the chapters and sections, 
without regard to the order of time in which they were sever¬ 
ally enacted; and the order in which we may find particular 
sections placed affords no te.st or guide of whether one ns an 
earlier or later cxpres.sion of the legislative will on the subject. 

"But if there be in the Code, as published, or in the enrolled 
chapters in the secretary of state’s office, other clear and con¬ 
clusive evidence, proper and competent to he consulted, as to the 
time when particular conflicting provisions were enacted, it is 
the duty of the court to comsult it. The date of an act of the 
Legislature is the time wdieii the governor approved it. 

“We knoiv, from an inspection of the published volume, 
that each chapter of the Code was passed by the two houses 
and approved by the governor as ‘separate acts.' When the 
sixty-six chapters (wdiich compose the Code) had lieeii thus 
passed and approved, they had force and effect as law.s, w'ithoiit 
anything more. The eleventh section of the first chapter, as 
already remarked, had the single ob.ject in view of an orderly 
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arrangement and publication. There is this cni'ious anomaly; 
The first seetioii of the first chapter declares tliat the Code 
shall consist oE that chapter 'and 1he {ollowing entitled chap¬ 
ters, to-wit.’ Then follows an enumeration of sixLy-one, Avhere- 
as the Code, as published and as adopted by the Legislature, 
contains sixty-six chapters—five more than those enumerated. 
These five additional chapters were ‘respectively approved,’ 
May 13th, April 22d, May 3d, lOtli and .12t]i, and are un¬ 
doubtedly of equal force with the sixty-one named in the first 
chapter. 

“The final section of the .several chapters, i,s ‘that this .act 
shall take effect on the first day of October, 1871,’ so that, with¬ 
out the aid of the eighth section of the first chapter, the time 
of going into effect was fixed. 

“Prom this review of the mode and order oC adopting the 
statutes, arranged into chapters according to the subjects, each 
chapter separately coimidered by the two bouse,s, adopted by 
them, and approved by the governor, we must construe ibis 
entire legislation as passed at the same session, and if one part 
is irreconcibably inconsistent with another, give effect to that 
which l3.st had the sanction and consent of the lawiiiaher, .A,s 
we have seen, Die last section of a single act prevails over a 
prior one, though the act as a whole was approved nu its final 
passage through the senate and House of Representatives, and 
approved as a whole by the governor, because tlie courts must 
assume that in construing and arranging the plan of the act, 
the legislative mind expressed its ultimate purpose in the later 
section, III such ease, the courts lay hold of the numerical 
order of the parts of the law as the test, 

“We have seen, also, that the .same rule obtains in the con- 
strnction of a code, where its niaterial.s are built up in consecu¬ 
tive order and arrangement. 

“But the Code of 1871 fiiriiishes incontestible evidence that 
the various subjects were considered in .separate acts, called 
chapters, and that each subject and chapter received legislative 
sanetloii on a particular day; and there is, therefore, no diffi¬ 
culty in cletermuiiiig the precise day when a particular part of 
the Code was adopted. If that can be a.scertaincd, we must de¬ 
clare that the enactiueiit of a later day annuls the inconsistent 
enactment of a former day. 

“It follows, then, that those sections which give the widow 
oue-half of her husband’s estate, when there are no children, or 
descendants of them, having been adopted by the Legislature 
twenty or more days after the .section which gave her all, must 
be construed a.s a repeal of the older and prior section by im¬ 
plication.” 
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Moreover, a special provision will usually prevail over a general 
one,'‘^ and definitions must give way to positive enactments.^” 

§ 326. Repeal by Codification and Revision.—Of course, a com¬ 
plete revision of a .statute may under certain conditions operate as 
a repeal For instance, where the revision is ohvinusly intended 
to be a substitute for the old law and covers the entire subject 
matter of the old law, a repeal Avill take place.^® In fact, if the 
entire subject matter is covered by the revision, that fact in and of 
itself indicates the legislative intent to repeal the former law.*' 
Under these circumstances, as in the ease of repeals generally,*® the 
old and new law do not need to he inconsistent.*'* Nor is it neces¬ 
sary that the revision contain any language expressly abrogating 
pre-exi.sting law.”” The repeal would seem to take place by impli¬ 
cation,®* although in some jurisdictions a contrary view is adopted.®® 
In either case, however, the repeal takes place because of the legisla¬ 
tive intent to make a substitution.®* and without this intent no 
repeal will occur.®* 

re Sayer's Estate, 203 Calif. 753, 265 Pac. 924; Tousley v Dish- 
man, 90 Calif. Ap. 759. 266 Pac. 373; Mutual Electric Co. v Pomeroy, 99 Ohio 
St. 75, 124 N.E. 58. 

45 Cali V National Linen Serv. Corp., 38 Fed. (2) 35. 

43 Billion T Bicknell, 116 Calif. Ill, 47 Pac. 937; People v Borgeson, 
335 ili. 136, 166 N.E. 451; Goodenow v Buttrick, 7 Mass. 140; Poindexter v 
Pettis County, 295 Mo, 629, 246 S.W. 38; People ex rel. Shipston v Thomp¬ 
son, 187 N.Y.S. 395; Garr v Fuls, 286 Pa. 137, 133 Atl. 150; Melton v SUte, 
160 Tenn. 273, 23 S.W. (2) 662. 

47 State V Peverly, 32 Dela. 443, 125 Atl 421. Also see Potter v Mer¬ 
chants’ Trust Co„ 246 Mich, 456, 224 N.W. 624 

48 See supra, § 312. 

48 People V Borgeson, 335 Ml. 136, 166 N.E. 151: State v Michaels, 103 
W.Va. 634, 138 S.B, 199. 

50 People V Borgeson, 335 ill. 136, 166 N.E. 451; Garr v Puls, 286 Pa. 
137, 133 Atl. 150; Madison v So. Wisconsin R. Co., 156 Wis. 352, 146 N.W. 
492, 10 A L.R, 910. 

51 Pulaski County v Downer, 10 Ark. 58S; State v Rose, 97 Fla. 710, 
122 So. 225; People v Borgeson, 335 III- 136, 166 N.E. 451; Nash v State 
(Ind.) 166 N.E. 451; Gill v Goldfield Cons. Mines Co., 43 Nev. 1, 176 Pac. 
784, 184 Pac. 309, Nowata Board of Educ. v McCracken, 62 Okla. 173. 162 
Pac. 782. 

52 At least, this view seems to be taken in Illinois Northern Trust 
Co. V Chicago R Co, 318 III. 402, 149 N.E 422, rev. 233 III. Ap. 246. 

53 See cases under note 46, supra. 

54 Mayer v McLaughlin, 80 N.J. Eq. 342, 84 Atl. 1054; Litchfield v 
Roper, 192 N.C. 202, 134 S.E. 651. 
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As we have indicated aboTCj the portions of the old law whicli 
are omitted from the revision will be repealed, provided the revision 
is clearly intended to cover the subject matter of the old law7^ 
Conversely, every part of the old law which is retained in the revi¬ 
sion continues in effect.^’' 

As is true with referenee to revisions, a code will likewise oper¬ 
ate as a repeal of pre-existing law, where the former covers the 
entire subject matter of the latter and is clearly intended by the 
lawmakers to be a substitute for the old lawf'^ But besides that, 
a code will also repeal a previous law with winch it is repugnant or 
irreconcilably inconsistent.®® Tn other words, a code will operate 
to repeal pre-existing law by implication in the same way as implied 
repeals generally take place.®* And in at least one state, the omis¬ 
sion of any matter covered in the old law will operate as a repeal 
of such matter.®® Of course, this result may be justified by reason¬ 
ing that the omission indicates the legislative intent that such mat¬ 
ters shall no longer be the law.®® 

So far as repeals by implication are concerned, there is one 
important difference or distinction that should be kept in mind that 
sets off repeals occurring in this manner by virtue of revisions from 
those occurring by the enactment of subsequent statutes. This is 
pointed out and the reason given by the court in Saslow v Previti 
(17 ISr.J. Misc. 29, 3 Atl (2) 811) : 

SB Hardy y State, 25 Ga. Ap. 287, 103 5.E. 267; Boyd y Smith, 200 Iowa 
GST, 205 N.W. 522, 43 A.L.R. 1381; State v Smiley, 317 Mo. 1283, 300 S.W. 
459; Briggs y Bucltner (Tex.) 19'S.W. (2) 190. 

50 Chicago V Foley, 335 III. 584, 167 N.E. 779. "Where a statute ex¬ 
pressly lepeals specific acts, there is a presumption that it was Hot in¬ 
tended to repeal others not specified.” State Board of Law Exam, y Brown 
(Wyo.) 77 Pac. (2) 526. 

57 State y Miller, 52 Mont. 562, 160 Pao. 613; Litchfield v Boper, 193 
N.C. 203, 134 S E. 651; Ripey y Art Wall Paper Mill, 27 Okla, 600, 112 Pac. 
1119. 

BSRoassoo V Tuolumne County, 143 Calif. 430, 77 Pac. 148; Georgia 
R,, etc., Co. V Wright, 124 Ga. 596, 53 S.B. 251; Litchfield v Roper, 192 N.C. 
202, 134 S E. 651. 

33 For Implied repeals generally, see supra, §§137, 311-312. 

30Palmetto Luraher Co. y Southern Ry., 154 S.C. 129, 151 SB. 279 
Also see Cochran y Lanfalr, 139 Ga. 249, 77 S.B, 95. 

01 Guilford & Sangerville Water Disl. v Sangeryille Water Supply Co., 
130 Me. 217, 154 Atl, 567. 
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“It is true that repeal In' implieation is not favured and 
such is less readily implied in the ease of a revision than in the 
ease of a siihsequeiit statute vvhieli appears to eiahrace the 
sitbjeet matter of the earlier act. I sually a revision nf the 
statute .simply iterate.s the fonner dcc-laratiun of tlie leyislative 
will.' ’ 

As a re.sult, because of the ba.sie purpose of the revision, au in¬ 
tent to repeal should clearly exist before a repeal of pre-existiug law 
’S considered a.s taking place. Any other view would destroy or 
hide the real purpose behind the revision of statutes—to clarity 
existing law. 

Prequeiitlyj the rei»ealiiig effect of a code or revision may lic 
partially or entirely taken away by use of saving clauses.'’- AVliile 
sueli a clause may uot completely free the revision or code from its 
ability to abrogate pre-existiug laws by implication, it is neverthe¬ 
less an important consideration."^ Moreover, a revision or code 
may expressly state that it is intended to repeal certain laws. Nat¬ 
urally, this will limit the scope aud extent of repeals l)y implica¬ 
tion."* 


§327. Retroactive Constniction.""— If an existing statute is 
included in a revision or codification without change, or, at least 
without a substantial change,*® in its language, its effectiveues.s as 
law continues unbroken from the time of its original enactment.''' 
On the other hand, where the law is altered by the code or revision, 
the problem of retroactive operation appears. If for no other 
reason than for the sake of harmony, it would seem de.sirable that 
this problem be solved by the Jipplication of the principles hereto- 

(5- State V Cantwell, 142 N.C. 6(14, 55 S.E 820; Haralson v Suzuki (Tex.) 
300 S.W. 190. 

03 Buniham v Onderdonk, 41 N.Y. 425. 

wHolden v Minnesota, 137 U.S. 483, 34 L.Ed 734, 11 SCI. 143; In re 
Simmons, 34S Mich. 297. 326 N.W. 907; Huge v Gallagher, 49 N.Y.S. 729. 
22 Misc. 572. 

M For Retroactive Construction generally, see Chapter XXV, eupia. 

lui San Joatjum, etc., Irr. Co v Stevinson, 1G4 Calif. 221, 128 Pac. 924. 

(U Stafford v His Creditors, ll La. Ann, 470; Wright v Oakley, 5 Mete 
(Mass.) 400. "Where a statute or section of the Code is amended merely 
by adding to or taking therefrom, the portion carried foiward In the new 
law is not a new law', but has been the law since the beginning.” State 
ex rsl. State Board v Jacobson (Mont.) 86 Pac. (2) 9. And see Fairchild 
v Masonic Hall Assn, 71 Mo. 526, for effective date of a revision. 
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fore discussed pertaining to the retroactive effect of statutes gen¬ 
erally. But provisions are somethne.s included in codes and revi¬ 
sions to the effect that they shall lie construed as continuations of 
the statutes therein included.®® Tn this situation, the problem never¬ 
theless continues, although the eases seem to indicate, as a general 
rule that no retroactive effect shall he given to provisions altered 
hy the code or revision."® At least, so far as revisions are concerned, 
in addition to the usual reasons applicable to statutes generally, 
which are of course equal^' applicalile to revisions and codes, there 
is a further reason for construing them prospectively. This reason 
is to be found in the very object of revisions. 

"The object, we think it manifest, was, not to any con¬ 
siderable extent to ehauge the law, but to I'cmove doubts, to 
reconcile discrepancies and contradictory enactments, to give 
saiietioa of positive law to rules which before stood on the 
authority of usage, reasonable deduction and judicial decision, 
and to render all the eiiactuients of the statute law more clear, 
concise and practical. But we think it was not intended to 
alter to any coii.siderahle extent the rules of law affecting the 
rights of partie.s, and wherever tliere was .such a purpose mani¬ 
fested, it was intended that new rules should operate pro.spec- 
tively, and not affect past transactions Wherever the change, 
ill the law urns most considerable—a.s the rules affecting real 
property—there was a provision postponing the operation of 
the new rules to a future day. It is, therefore, we think, more 
consonant with the manifest intent of the legislature, as well as 
more consistent with principles of justice, in construing any 
particular provision of the revised statutes, which varies, in 
any respect, from the corresponding' provision of the old law 
for which it was substituted, to give it a prospective operation, 
and not to give such a eonstniction, unless necessary, as to dis¬ 
turb existing relations, or unsettle existing riglits, dntie.s and 
liabilities. ’ ’' ^ 

68First Nat, Banlc v Diminick, 190 Ala. 359, 67 So. 309; Frencli v Powers, 
80 N.Y. 146 

69 First National Bank v Dimimclc, 190 Ala. 359; State v McCort, 23 La. 
Ann 326, Wrig:lit v Oakley, 5 Mete (Mass.) 400; Smith v Haines, 58 N.H. 
157; French v Powers, 80 N.Y. 146. But see Tennessee River Nav, Co. v 
Crantland, 199 Ala. 674, 75 So. 283; Leffei'ts v Hollister, 10 How. Pr. (N.Y.) 
3S3, where retroactive effect was given, 
to See §§ 277-294, Chapter XXV, supra, 

71 Wright T Oakley (Mass.) 6 Mete. 400. 
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§ 328, In General.—It is deemed desirable that certain of the 
more important statutoiy enactments, partieiilarly those which 
seem to play an increasingly important role in human affairs, should 
be discussed separately in so far as the basic principles of construc¬ 
tion are concerned, even though it may, to a limited extent, require 
the repetition of some phases already discussed. Obviously, a de¬ 
tailed ti’eatment is impossible within the scope of this treati.se, as 
many of the specific statutes could be fully treated only in a chap¬ 
ter or perhaps a work confined solely to the statute under considera¬ 
tion, As a result, this chapter is intended to present a eoiieise 
survey of the numerous general principles of construction iu order 
that one may readily ascertain the manner iu which the courts con¬ 
strue the statutes here discussed. 

§329. Adoption of Children.—The better, and perhaps the 
prevailing rule, subjects adoption statutes to a liberal (soustructioii' 
ill favor of the adopted child - Such a coiistructioii finds its .justi¬ 
fication ill the primary purpose of adoption statutes—the promotion 
of the welfare of the child.^ Consequently, the statute should be 
liberally construed to effectuate that excellent and humane pur¬ 
pose.* On the other hand, the rule which may properly be referred 
to as the minority view, subjects statute,s of adoption to a strict 
construction." They are subjected to this sort of construction 
largely becau.se they are deemed to he iu derogation of the common 


1 Gofer V Scroggins, 98 Ala. 342, 13 So. 115; Boaz r Swinney, 79 Kan. 
932, 99 Pac 621; People v Blodel, 4 N.Y.S. 110; Iu re Howard, 125 Okla. 86, 
256 Pac. 54; In re Rodencli, 158 Wash. 377. 291 Pac. 325, 80 A.L.R 1398; 
trlascatt V Bragg, 111 Wis, 605, 87 N.W. 853, Nugent v Powell, 4 Wyo. 173, 
33 Pac 23, 20 L.R,A. 199. 

2Sllaw T Scott, 217 Iowa 1259, 252 N.W. 237; Shepherd t Murphy, 332 
Mo.. 1176, 61 S.W. (2) 746. This is especially true wherE a liberal construc¬ 
tion is required hy a code provision. Landfermnn v Vanzile, 150 Ky. 751, 
150 SW. 1008. 

3 Boaz V Swinney, 79 Kan. 332, 99 Pac. 621; Leonard v Honisfager, 43 
Ind. Ap. 607, 88 N.E. 91; Parsons v Parsons, 101 Wis. 77 N.W. 147. 

4Ibid. Also see Shaw v Scott, 217 Iowa 1259, 252 N.W. 237, Drake v 
Drake, 328 Mo. 966, 43 S.W. (2) 556. 

3 Wallace v Rappleye, 103 III. 229; Purlnton v Jamrocic, 195 Mass. 187, 
SO N.E. 802; Eerguson v Herr, 64 Neb. 649, 90 N.W. 625, 94 N.W. 542; In re 
Monroe's Exrs., 229 N.Y.S. 476, Grimes v Grimes, 207 N.C. 778, 178 S.E. 573; 
Smith v Bradlord, 51 R.l. 289, 154 Ati. 272. 
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law.® Some ca.ses while not ilefinitely adhering to eitlno' of the 
aforesaid ruleSj show a tendeiic}' toward a liberal" or a rea.soiialde 
eoiistruction.® Other cases seem to make a di.stmction between 
the act of adoption, and the procedure pertaining thereto, the 
latter being subjected to a liberal construction.® If the adoption 
statute is liberally construed, of course, substantial cunipliaiiee 
with its provisions will be sufficient,^® if it is strictly construed, 
its provisions must be strictly complied with.” 

These statutes are also to he strictly construed in favor of the 
natural parents of the child, and all doubts resolved in their favor d® 
at least, in so far as the general course of descent and distribution 
on account of blood relationship is concerned.” And in the con¬ 
struction of adoption acts in this respect, general statutes of de.sceiit 
are in pan materia and may be resorted to for assistance in their 
construction.^^ 

8Ex parte Clark, S7 Calif. 638, 25 Pac. 967; Ryan v Foreman, 262 III. 
176, 104 N.E. 189; Slebert v Siebert, 170 Iowa 561, 153 N.W. 160; Sarazin ^ 
Union R. Co, 153 Mo. 479, 55 S W. 92; Lacher v Venua, 177 Wis. 558, ISS 
NW. 613. 

7 In re McKeag, 141 Calif. 103, 74 Pac, 1039. 

SFosburgb v Rogers, 114 Mo, 122, 21 S.W. 82, 19 L.B.A. 201. Also see 
In re Johnson, 98 Calif. 531, 33 Pac. 460; Hopkins v Antrobus, 120 Iowa 21, 
94 N.W. 251; In re Howard's Estate, 125 Okla. 86, 256 Pac. 54. 

DHockaday v Lynn. 200 Mo. 456, 98 S.W. 585; Magevney v Kar.?cb, 167 
Tend. 32, 65 S.W. (2) 562; James v Williams, 169 Tenn. 41, 82 SW. |2) 541. 

10 Gofer v Scroggins, 98 Ala. 342, 13 So. 115; In re Taggart, 190 Calif, 
493, 213 Pac. 504; Sires v Melvin, 135 Iowa 460, 113 N.W. 106, Malaney v 
Cameron, 98 Kan. 620, 159 Pac. 19; Davis v McGraw, 206 Mass, 294, 92 N.E. 
332. 

11 In re Cozza, 163 Calif. 514, 126 Pac. 161; Watts v Dull, 184 III. 86, 56 
N E. 303; McColHster v Yard, 90 Iowa 621, 57 N.W. 447; Punnton v Jamrock, 
195 Mass. 187, 80 N.E. 802, Hockaday v Lynn, 200 Mo. 456. 98 S.W. 585; 
Kofka V Roslcky, 41 Neb. 328, 59 N.W. 788; Matter of Ziegler, 143 N.Y.S. 562, 
82 Misc H. 346. That such statutes are exclusive, see Reeves v Tunnel! 
(Tex.) 21 S.W. (2) 365, rev. 35 S.W. (2) 707. 

12 In re Jackson (Nev.) 28 Pac. (2) 125. The term "child" refers to the 
offspring of others than the adopting person, First Nat. Bank v Mott, 101 
Fla. 1224, 133 So, 78, and not as signifying minority State ex Bulik v Cal¬ 
houn, 330 Mo. 1172, 52 S.W. (2) 742. 

13 Keegan v Geraghty, 101 III. 26; Ferguson v Herr, 64 Neb. 649, 90 
N W. 625, 94 N.W 542; Upson v Noble, 35 Ohio St. 655. 

14 Batchelder v Walworth (Vt.) 82 Atl, 7. Also note Power v Haflei'. 85 
Ky. 671, 4 S.W- 683. Similarly, statutes relating to adoption proceedings 
and those relating to the juvenile couits, when construed together, may be 
consistent and jointly operative. Morrow v Brashears, 265 Ky. 203, 96 S W. 
(2) 434. 
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§ 330. Attachment and Garnishment.—Since the remedy by 
attachment is in derogation of the common law/" and since it i,s also 
a violent and summary proceeding/® it should be given a .strict 
construction.^'^ In other words, the remedy is construed strictly in 
favor of those against whom it is invoked.^® It must be confined 
strictly to the grounds upon which the statute allows it.^® Simi¬ 
larly, the remedy of garnishment should be given a strict construc¬ 
tion/® since it too is purely statutory/^ in derogation of the com¬ 
mon law/^ and a harsh and violent remedy.^® Consequently, like 
attachment statutes, those pertaining to garnishment cannot be ex¬ 
tended to cases not within both the letter and the spirit.But a 
strict construction should not be used to nullify the effectiveness of 
such statutes,^" or defeat their very purpose because of unnecessary 

15 American Nat. Bank v Doiigla."!, 126 Ark. 7, 139 S.W. 161; Miller v 
Zeigler, 41 W.Va. 484, 29 SB. 981. 

niTJ.S V PaciCic ForwavcUiig Co., 8 Fed. Siiiip. C'lT; Wilkie v .Tones, 
Monis (Iowa) 97; Munroe v Williams, 37 S.C. 81, 16 ,S.E. 533. 

I'lu re Robinson's Estate, 112 N.Y.S. 280; Miller v Zeigler, 44 W.Va. 
iS4, 29 S.E 981. Also see Van Norman v Circuit Judge, 43 Mich. 461, 6 N.W 
669; Judaon v Smitli, 104 Mo. 61, 15 S.W. 956. But stfitutes may reauire a 
liberal construction. The Ohio v Stunt, 10 Ohio St. 582. And a statute 
Di’ovlding for attachment in an equitable proceeding, being remedial, .should 
be liberally couslruad. Marsh v Moore, 52 R.l. 458, 161 Atl. 224 And a 
statute which provides a method for resisting an attachment, is not subject 
to strict construction. Mitchell v Wood, 11 Ark. 180. 

isu.S v Bailey, 53 Fed. (2) 286; Toth v Toth, 242 Mich. 23, 217 NW. 
913, 56 A.L.R. 839, Smith y Buck, 119 Ohio St. 101, 1G2 N.E. 382, 61 A.LR. 
1343; Lastowski v Lawiiiecki, 115 N.J.L. 230, 179 Atl. 266. 

IS Williams y Fourth National Bank, 15 Okla. 477, 82 Tac, 496 The 
cases to which it may be extended should not include any beyond the 
requirements of the statute Mitchell v St. Maxeiit, 4 Wall, (U.S.) 237, 18 
L.Bd, 326. 

-4 U.S. V Pacific Forwarding Co., 8 Fed. Supp, 647, Duval County v 
Charleston Lumber Co, 45 Fla, 256, 33 So, 531, GO L.R.A. 549. 

21 Missouri Pac. R. Co. y McLenden, 185 Ark. 204, 46 S.W. (2) 626; Duval 
County V Charleston Lumber Co., Ibid. 

22 American National Bank v Douglas, 126 Ark. 7, 189 S-W- 161. Olds v 
Olds, 219 Iowa 1395, 261 N.W 488; Detbell v Lee, 200 N.C. 755, 158 S.E. 493. 

23 Toth y Toth, 242 Mich. 23, 217 N.W. 913, 56 A.L R. 839. 

24IT.S. V Bailey, 52 Fed. (2) 286; Siegel v Schueck, 167 III. 622, 47 N.E, 
855, Penn. R. Co. v Rogers, 52 W.Va. 450, 44 S.E. 300, 60 LR.A. 178. 

20Black V Plumb, 94 Colo. 318, 29 Pac. (2) 70S, 91 A.L.R 1334; Rey- 
burn Y Brackett, 2 Kan. 227. Or leave the creditor remediless. Fulwider 
V Benda (S.D.) 253 N.W, 154. 
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terhiiieality.^fi Uiidoliljtedly. coustiTic-tiou.s of this (diarai-tiT lerl to 
the enactment of statutes requiriufi attachment ancl sarnishinent 
laws to he liberally eonstnied.-' In the ahseiiee, however, of siieli 
special rules of construction, tlie rules applicable to statutes !ien(r- 
ally will also apply to attachment ancl garni.shinent statutes For 
instance, words of common usage should be given their common 
meaning,statutes in pari materia should be considered r" and if 
the statute has been adopted from another jurisdiction, the con¬ 
structions of that statute may be properly referred to and fol¬ 
lowed,^" unless clearly erroneous.*^ 

§ 331. Bankruptcy.—According to the better view, the bank¬ 
ruptcy act, being in its nature remedial,"- is entitled to a liberal 
construction in favor of the bankrupt."" It should also receive a 
practical and a uniform construction,"'* and be reasonably inter- 


2n Miller v Ziegler, 44 W.Va. 4S4, 29 S.E. 9S1. 

2T Black T Plumb, 94 Colo. 318, 29 Pae. (2) 708, 91 A.L.R. 1334, Griffith v 
Milwaukee Harvester Co, 92 Iowa 634, 61 N.tV’. 243; Smith v Buck, 119 Ohio 
St. 101, 162 N.E. 382, 61 A.L.R. 1343. 

28 Miller v Zeigler, 44 W.Va. 484, 29 S.E. 981. City fireman’s compensa¬ 
tion held to he salary and not wages. Smith v Mobile, 230 Ala. 581, 162 So. 
361. Officers elected by the people are "public officers”. Fischer v 
Dubioca, 163 La. 292, 111 So, 710. 

20 Barber v Morgan, S4 Conn. 618, 80 Atl. 791. And see First Nat, Bank 
V Vicksburg (La. Ap.) 171 So. 151. Also note in particular Campbell v 
Alleghaney Corp, 75 Fed. (2) 947. 

00 Henrietta Min. Co. v Gardner, 173 U.S. 123, 43 L Ed. 637, 19 S.Ct. 327 

01 Ancient Older of Hibernians v Spariow, 29 Mont. 132. 74 Pac 197, 64 
L.R.A. 128. 

32In re Russell, 28 Fed. C2) IS; In le Muller, Fed. Cas. 9,912; Mims v 
Lockett, 20 Ga. J74, Campbell v Perkins, 8 N.Y. 430. Also see cases under 
note 35, infia. Contra- .Salters v Tobais, 3 Paige (N.Y.) Ch 338 (subjected 
to strict constiuetioii on the ground that it was in derogation of common 
light.} 

33 Maynard v Elliott, 283 U.S. 273, 75 L.Ed. 102S, 51 S.Ct. 390; Spies v 
Sytsma, 56 Fed. (2) 520. 

SJKreitlein v Ferger, 238 U.S. 21, 59 L.Ed. llS4. 35 S Ct. 685 It should 
also be construed so as to bring about a settlement of the estate as soon as 
possible. In re Rochester Pad & Wrapper Co, 20 Fed. Supp. 295, and in 
the spirit of the strictest economy. In le Higgins Mfg. Co., 19 Fed. Supp. 
120 . 
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preted in order to promote tlie object of the To attain this, 

the court will, of course, apply the usual rules which pertain to the 
construction of statutes generally.^® For instance, a])surd and un¬ 
reasonable coustructions will be avoided if possible.The same is 
true with reference to those constructions whicli impose hardship 
and inconvenience,®® or operate to produce miseliievons resnlts.®® 
And, as in the case of all statutes, the intent of the legislature is, 
and must be, the primary consideration.'*® To ascertain that intent, 
the court may refer to the forms prescribed by the United Slates 
Supreme Court,'** to previous laws of bankruptcy,*® arid to the legis- 

Dilwortli V Boothe, 69 Fed. (2) 621, In re Scott, 126 Fed. 9S1, In re 
Uhoads, 9S Fed. 514, also see Costello v Harbaiigh, 83 III. Ap, 23, at 184 III. 
110, 56 N.E. 363. And its general purpose Is to relieve the honest debtor 
from oppressive indebtedness. Local Loan Co. v Hunt, 292 U.S, 234, 78 
LEd. 1230, 54 set. 695. 

aiiBardes v First Nat Bank, 178 U.S. 524, 44 L.Ed, 1176, 20 S.Ct. 100. 
The word "creditor" should be given the meaning usually attributed to it 
when used in the common law delmitioii of fraudulent coiiyeyances. Amer¬ 
ican Surety Co. v Maratta, 287 U.S. 513, 77 L. Ed, 466, 53 S.Ct, 260. That 
"banltruptcy" and “msolveiiey” are convertible terms, see Timmer v Hard¬ 
wick State Bant, 194 Minn. 5SG, 261 N.W. 456. Acts in pari imtaria may be 
consulted. In re Standard Composition Co., 23 Fed. Supp, 3,01 (social secur¬ 
ity legislation did not amend the bankruptcy act by implication); Maroney 
V LaEarre, 77 N.J.L. 550, 70 Atl. 156 (slate insolvency law providing lor the 
discharge of persons from imprisonment for debt, as amended, did not con- 
ihet with the federal bankruptcy act). An exemption from the plain require¬ 
ments of the law, concerning the timeliness of action and notice, may not be 
lightly granted, although the act is to be liberally construed. In re 
Scheffler, 21 Fed. Supp 569. 

37 Peck T Jenness (U.S.) 7 How. 612, 12 L.Ed. 341, 

38Holt V Henley, 232 U.S, 273, 75 L.Ed. 1028, 51 S.C. 3911, Accordingly, 
the act should not be interpreted to deprive tlie wife and the children of 
the bankrupt of the support and maintenance due from him. Smith v Smith, 
7 Fed. Supp. 490, 

39Bukett V Columbia Bank, 196 U.S, 345, 49 L.Ed. 231, 25 S.Ct. 38 (allow¬ 
ing bankrupt to retain and control assets) Nor should it be construed so 
as to assist or encourage dishonest bankrupts. In le Katz, 23 Fed. Supp. 
431, 

-lOHolt V Henley, 232 U.S. 273, 75 L.Ed 1028, 51 S.Ct. 390. But the court 
will not allow the direct letter of the act to be overthrown by its conception 
of its spirit. In re Hall, 27 Fed. (2) 999. 

■11 Zayelo v Reeves, 227 U.S. 625, 67 L.Ed, 676, 33 S Ct. 365. Also see In 
re Levin, 176 Fed. 177, where general orders ot the suprerue court were also 
referred to for assistance, 

« Crawford v Burke, 195 U.S. 176, 49 L.Ed. 147, 25 S.Gt. 9 
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ktivG history of the act.” The punctuatum may lie eniiMilted.'^^ 
and even supplied.^" If freneral -words are followed hy speidfied 
exceptions, all others are excluded. Thus, the exception of “all 
judgments in actions for fraud” from the di.seharge, indicated that 
only such actions as had been reduced to judgment were excepted.'*'’' 
Similarly, the rule of implied exclusion is applicable to the bank¬ 
ruptcy act. For instance, the provision that certain debts con¬ 
tracted after the passage of the bankruptcy law would not be dis¬ 
charged, indicated that if they were contracted before the passage 
of the law, they would not be discharged.'*' Xor can .specific pro 
visions be treated abstractly. In order to aseertain the legislativo 
iutention, every section, siib-seetion aud provision .should lie con¬ 
strued together.'*® In fact, the titles of the various sectinus luay 
also he considered.'**’ Later amendments, of course, cannot be ig- 
uored.®“ But such aiuendmeiits, or for that matter the bankruptcy 
act proper, will not operate retroactively so as to apply to pending 
cases, in the absence of a clear indication to the contrary.''* 


§332. Exemptions. —According to the prevailing ami proper 
view, exemption statutes should be liberally construed iii favor of 


43 Loeser v Savings Bank, 148 Fed. 975. 

44 Jay V St. Louis, 13S U.S. 1, 34 L.Ed. 843, 11 S.Ct. 243. 

43 Crawford v Burke, 195 U.S. 176, 49 LEd. 147, 25 S.Ct. 9 (cominn 
inserted). 

O' Crawford v Burke, ibid. 

4T Chapman v Forsyth (U.S.) 2 How 202, 11 L.Ed. 236. Also see FeffI 
V Munsui'i, 222 U.S. 114, 56 L.Ed. US, 32 S.Ct. 67. 

JS-West V Lee Bros., 171 U.S. 590, 43 L.Ed. 1098, 19 S.Ct, 836; In re 
Miner, 9 Fed. Supp. 1. 

49 Holden v Stratton, 19S U.S. 202, 49 LEd, 1018, 25 S.Ct. 656. 

fio Summers v Collector of Taxes, 92 Fed. (2) 819. But it will not be pre¬ 
sumed that a later provi.sion has repealed any existing provision hy impli¬ 
cation, in the absence of persuasive language. In re Miner, 9 Fed. Supp. 
1 . 

31 Anderson v Akers, 11 Fed. Supp. 9; In re Rita Carlton Restaurant £ 
Hotel Co., 24 Fed. Supp. 78. 
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the debtor.®^ Therefore, in ease of doubt, that construction will 
be accepted by the court which will best effectuate the Innnaiie pur¬ 
pose of exemption statutes—^to keep the debtor from becoming a 
public charge.®^ But the construction should not be so liberal that 
fraud is faTored,®* or the manifest intent of the legislature de¬ 
feated.®'' Those cases adhering to the rule of KStrict construction ““ 
apparently do so on the ground that statutes exempting a debtor’s 
property from the payment of his debts are not remedial in their 
nature but, on the contrary, are in derogation of the common law 
and confer immunities and privileges in opposition thereto.®'® A 
few authorities seem to pretend to follow neither rule,®® As a 
result of the majority rule, however, any statute which seeks to 


B2In re McFarland, 49 Fed. (2) 342, In re Crum, 221 Fed. 729: Ellis v 
Pratt City, 111 Ala. 629, 20 So. 649; Sandberg y Borstadl, 43 Colo. 9fi, 109 
Pac. 419; Kirksey v Rowe, 114 Ga. 839, 40 S.B. 990; Equitable Life Assur, 
Soc. T Goode, 101 Iowa 160, 70 N.W. 113, George v Hunter, 48 Kan. 6B1, 29 
Pac. 1148; Pond v Kimball, 101 Mass. 105; HutchiuBon v Wbitmore, 90 Mich, 
265, 51 NW, 461: Martin v Barnett, 168 Mo. Ap. 375, 138 S.W. 538, Yates 
County Nat Bank v Carpenter, 119 N.Y. 550, 23 N.E. 1108, 7 LR.A. 567; Hart 

V Cole, 73 Ohio St. 267, 76' NE. 940; State r Collins, 70 Okla. 323, 174 Pao 
658; Childers v Brown, 81 Ore. 1, 158 Pac. 166; Keelin v Graves, 129 Tenn. 
103, 165 S.W 232; Green v Raymond, 58 Tex. 80, Slate v McNeill, 58 Wash. 
47, 107 Pac. 1028, State v Allen, 48 W.Va. 164, 35 S.E. 990; Cunningham v 
flrictson, 101 Wis. 378, 77 N.W. 740. Also see Prouty v I-Iall (Mo.) 31 S.W, 
(2) 103, that the exemption should be liberally construed lor the protection 
ol the widow and children. 

sOGrimestad v Lotgren, 105 Minn. 286, 117 N.W. 515. Also see Finlen 

V Howard, 126 III. 259, 18 NE, 660. Exemption laws should he liberally con¬ 
strued because, they are remedial, beneficial and humane in character 
Nelson v Fightmaster, 4 Okla. 38, 44 Pac. 213; Pinson v Murphy, 220 Ky. 461, 
295 S W 442; Kelley v Butler, 182 Wash. 310, 47 Pac. (2) 664. 

54In re Gerber, 186 Fed. 693; Jetton Lumber Go. v Hall, 67 Fla. 61, 64 
So. 440; Elliott v Hall. 3 Idaho 421, 31 Pac. 796. 

55 George v Hunter, 48 Kan. 651, 29 Pac. 1148, Rothschild v Boelter, IS 
MIrn. 361. Wearing apparel will not Include wages. Dinkins T Crunclen, 
91 Mo. Ap. 209. There can be no substantial departure from the express 
language. Wertz v Hale, 212 Iowa 294, 234 N.W. 534. 

3S White V Leffner, 30 La. Ann. 1280; Rue v Alter (N.Y.) 5 Den, 119; 
Kirahb v Drake, 23 Pa. St. 489. Also see Note, L.R A. 1916B, 788, 

51 Rue V Alter (N.Y.) 5 Den. 119. 

58 See Wilbert’s Sons v Ricord, 167 La. 416, 119 So. 411; Rynella-Mill, 
etc, Co. V Segura, 128 La. 643, 55 So. 2. Pomierly, the court applied the rule 
of strict construction White v Leffner, 30 La. Ann 1280; Crllly v Devllle, 
21 La. Ann. 686. Peihaps the later cases merely represent a step in the 
process of evolution of the ma]ority view in Louisiaiia. 
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limit the scope ot benefit of an exemption statute ivill be strictly 
construed against the limitation/^ Hut regardless of the type of 
construction applied by the court, it is simply an instruraentiility to 
use ill seeking the legislative intent. A.s a general rule, the court 
will resort to the usual principles of construction, fkir instance, 
the intent of the legislature will prevail over the strict letterthe 
enactment will be considered as a wholestatutes in pari materia 
may be examined;®' the expre.ss lueiition of one thing impliedly 
excludes another of the same general classspecial words followed 
by general words will limit the former the provisions of an exist¬ 
ing law may he repealed by the inconsistent and repugnant provi¬ 
sions of a later enactmentand exemption statutes will not be con¬ 
strued as operating retrospectively, if avoidable.®® 

The provisions of exemption statutes have been fi-equently in¬ 
volved iu litigation where the language had to be construed in order 
to ascertain the legislative intention. For instance, “mechanic” is 
not limited to skilled persons,®^ butchering has been held to be a 
trade,®® a piano has been considered household furniture,®® a porta- 

soOaterhoudt v Stade, 117 N.Y.S. 809, 138 Ap. Div. 83; State v Shook, 97 
Ohio St 164, 118 NE. 1010, 

flOEoherts v Carrithers, 180 Ky. 315, 202 S,W 659; Yates County Nat. 
Bank v Carpenter, 119 N.Y. 550, 23 N.E. 1108; Mundell v Hammond, 40 Vt. 
O'!!. Also see Wilbert's Sons v Ricord, 167 La. 416,119 So 411. 

ei Cook V Allee, 119 Iowa 226, 93 N.W. 93; In re Blattner, 89 Wash. 412, 
154 Pac. 796. 

62 Ibid. 

63 Taylor v Barker, 95 N.Y.S. 474, 108 Ap. Div. 21. 

eiWilliams v Vincent, 70 Kan. 595, 79 Pac 121; Bevift v Crandall, 19 
Wis. 581, mod. 52 Wis. 315, 9 NW. 25. 

63 Jumper v Moore, 110 Me. 159, So Atl. 4S5. But repeals by implication 
ere not favored. In re Blattner, 89 Wash. 412, 154 Pac. 796. 

CBLove V First Nat Bank, 228 Ala. 258. 153 So. 189; Hair v Ramsey. 165 
Tenn. 148, 53 S.W. (2) 381. Also see In re Massinger, 29 Fed. (2) 158, 68 
A.L.R. 1205, where new property was included. Generally, the repeal of an 
exemption applies to existing judgments only, 

67 Baker v Maxwell, 183 Iowa 1192, 168 N.W. 160, 2 A.L.R. 814. 

68 Hoyt T Pullman, 51 Okla. 717, 152 Pac. 386. 

60 Phillips T Phillips, 151 Ala. 527. 44 So. 391; Alsup v Jordan, 69 Tex. 
300, 6 S.W, 831: Cook v Fuller, 35 Okla. 339, 130 Pac. 140; Von Storch v 
Winslow. 13 R.l. 23. Contra: Trieber v Knabe, 12 Md. 491; Kehl v Dunn, 
102 Mich. 581, 61 NW. 71; Tanner v BUlings, IS Wis. 163 fapplying rule of 
ejusdem generis). 
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ble steam saw mill has been held a tool,™ and the conmiisfiions of a 
traveling salesman selling by sample have been regarded as wage.s.'i 
As may be gathered from the foregoing examples, the eonrts have 
been liberal in their construction in favor of the debtord^ 

§333. Homesteads.—^Like exemption statutes generally, those 
which pertain to homesteads, in aeeord with the majority view, 
should he liberally construed in favor of the debtor.™ As a result, 
homestead statutes are to be liberally eoustrued to further their 
beneficial purposes to create self-reliant home owuiers,'''' to i)roiect 

70Baker v Maxwell, 1S3 Iowa 1192, 168 N.W. 160, 2 A.L.R Sll, 

7iHamberger v Marcus, 157 Pa. St. 132, 27 AU. 681. And see Rikercl v 
Croucli, 135 Mich. 703, 98 N.W. 739, where piece work earnings were held 
to be wages. The phrase "income, claim, or demand” which was speciti- 
cally exempt from execution, included pensions and workmen's compensa¬ 
tion payments. Lauer v Moody (Ind.) 154 N.E. 501. 

72 Baker v Maxwell, 183 Iowa 1192, 168 N.W. 160, 2 AL.R. 814; Howard 
V Williams, 2 Pick, (Mass.) 80. For construction of "employee’' and 
"lahorer", see Sliriver v Carlm, etc,, Co, 156 Md. 51, 141 All 439, 58 AL.R 
778; insurance agent as a laborer, see Lames v Armstrong, 162 Iowa 327, 144 
NW. 1; family and head of family defined, Pe6r!B.ss Pao Co. v Buvcliard, 90 
Wash. 221, 155 Pao 1037; "lawyer’’, defined, Eaultable L. Assur. See, v 
Goode, 101 Iowa 160, 70 N.W. 113; "farmer’’ defined, Hickman v Cruise, 72 
Iowa 528, 34 N.W. 316. Automobile held exempt, see Dowd v Heusou, 122 
Kan. 278, 252 Pac. 260, 52 A.L.R, 823; Spangler v Cnrless, 61 Utah 88, 211 
Pae. 692, 28 A.L.R, 72. Contra; Whitney v W^ehiitz, 153 Minn. 162, 190 N.W. 
57. 

73In re Jarrell, 34 Fed. (2) 970; In re Hewitt, 244 Fed. 245; Roy v Roy, 
233 Ala. 440, 172 So. 253, Stuckey v Horn, 132 Ark, 357, 200 S.W 1025, 
Keyes r Cyrus, 100 Calif. 322, 34 Pac. 722; Leppel v Kus, 38 Colo, 310, 122 
Pae, 392; Perkins v Perkins, 122 111. Ap. 370; Dean v Evans, 106 Kan. 389, 
ISS Pac, 436, Riggs v Sterling, 60 Mich. 643, 27 N.W 705; Breunecke T 
Hiemann (Mo.) 102 S.W. (2) 874, Barney v Leeds, 51 N.H. 253; Robinson 
v Wiley, IS N.Y. 489, Kelly v McLeod, 165 N.C. 382, 81 S.E. 455, Plill v 
Myers, 46 Ohio St. 183, 19 N.E 593; Jackson v Shelton, 89 Tenn. 82, 16 S.W. 
142; Schnieder T Bray, 69 Tex. 668; Jewett v Gayer, 38 Vt. 200, Security 
Nat Bank v Mason (Wash.) 200 Pac, 1097, Bartle v Bartle, 132 Wis. 392, 
112 N.W. 471. 

7iPlnk V O’Neil, 106 U.S, 272, 1 S.Ct. 325, 27 L.Ed, 196; Clements v 
Crawford, 64 Ark. 7, 40 S W 132; Keyes v Cyrus, 100 Calif. 322, 34 Pac 722; 
Towle V Towle, 81 Kan, 675, 107 Pac 228; Brixiua v Reunringer, 101 Minn. 
347, 112 N.W. 273; Mandaii Mercantile Co v Sexton, 29 N.D. 602, 151 N.W 
780; Andrews v Security Nat Bank, 121 Tex. 409, 50 S.W, (2) 253, 83 .A.L.R. 
44; Woodbury v Warren, 67 Vt. 251, 31 Atl 295; State ex rel. Van Doren v 
Superior Ct , 179 Wash. 243, 37 Pac. (2) 215. 

fjPocoUe V Peterson, 256 Mo. 501, 165 S.W. 1017. 
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tlie home of the .stiito's citizens,™ to .'■ave the family from ile^tim- 
tiuii and society from the datii;er of eitizeiis liecoiniinr piiiiper.s.'’ 

Since sueh statutes are not in derofration of the eommoii liuv,'’’ 
they are for that reason properly .suhjected hy the court to a liberal 
construetioii.'” Such a constrnetiou is also reipiired hy v'irtue of the 
fact that they are remedial in eharaeter.'''' Hut a liberal eonstrue- 
tioii does not justify a eonstruetion tvhich disregards plain words,”' 
or one which is contrary to the legislative intent.®’ Nor should 
there be such liberality as will make the act an instrument of 
fraud or operate to protect tho.se not intended to lie ])rotei‘ted.”^ 

And in seeking to determine the legislative iutention, the enurts 
will resort to and apply the general rules of eonstruetion.'^^" For 
instance, the intent of the legislature is the primary consideration,”'^' 
Statutes in 'pari materia may be examined.®'^ Homestead statutes. 


TCRigga V Sterling, 60 Mich. 043, 27 N.W. 705. Also see First State 
Bank v Fischer (N.D.) 272 NW 752; Hensley v Maxwell, 172 Okla. 21, 49 
Pac. (3) 60. 

ttAndeison v Shannon (Kan.) 73 Pac, (Z) 5; In re Mower’s Estate 
(Utah) 73 Pac, (2) 967 

T8 Riggs V Sterling, 60 MIeh. 643, 27 N.W, 705, Contra: Galligar v 
Payne, 34 La. Ann 1057; Beatty v Wardell, 130 Iowa 651, 105 N W. 357; also 
see Deere v Chapman, 25 III. 610. This of itself would entitle homestead 
statutes to a liberal construction. 

“0 See § 248, supra, for treatment of the strict construction of statutes, 
in derogation of the common law. 

soil! re Sterling, 20 Fed. Supp. 924, 

SI Hines y Duncan, 79 Ala. 112; Charles v Lambertson, 1 Iowa 435: Fred 
V Bramen, 97 Mirni. 4S4, 107 N.W. 159. Also see Regan v Ensley, 2S3 Mo, 
297, 222 S-W. 773, Sextou v Sutherland, 42 N.D. 509, 174 N.W. 214. The 
construction should be fair and rational and not arbitrary. Smith v 
Andrews, 209 Iowa 99, 227 N.W. 587. 

62 Dennis v Gorman (Mo.) 233 SW, 90. 

saCroker y Croker, 51 Fed. (2) 11; In re Rippa, 180 Fed. 603; Clark v 
Cox, SO Fla, 63, 85 So 173; Mounger v Gandy, 110 Miss. 133, 69 So. 817; 
Eiigholm V Ekrem, IS N.D, 1S5, 119 N.W. 35. Also see Volkei-Scowcroft 
Lumber Co. v Vance, 36 Utah 348, 103 Pac. 970, and Schoenheidei y Tuengel, 
96 Wash. 103, 164 Pac, 748. 

B*Floyd County y Wolfe, 13S Iowa 749, 117 N.W 32; Union Tiust Co y 
Cox, 55 Okla. 68, 155 Pac. 206. 

Slain re Banfield's Estate, 137 Ore. 167. 296 Pac, 1066, 298 Pac. 905. 

BS Dennis v Gorman (Mo.) 233 S.W. 50; Sexton v Sutherland, 42 N.D. 
509, 174 N.W. 214. 

ssQuade y Whaley, 31 Calif. 526. 
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being favorites of tbe law, will be sustained whenever possible®" 
Retrospective operation, on the other hand, is not favored,®® al¬ 
though there is some authority to the effect that the alteration or 
repeal of a homestead statute will operate retroactively and affect 
a previous right of exemption,®” but the better view refuses to allow 
a homestead which has vested to be diminished by an alteration of 
the law.”” This latter view certainly is more consonant with a 
liberal eoustructioii than is the former view. Also in accord with 
the rule of liberal construction, the courts have constriied the word 
"family” to mean children,”^ a parent and adult daughter as a 
"family”,”® a wife to be the "head of a family”, so far as a joint 
debt was concerned,”” and the surviving spouse to be the "head of 
a family”.”^ 

§334. Liens, Generally.—Generally speaking, there are two 
kinds of liens—statutory and common la\c. Nevortlieless, statutes 
may be simply declaratory of common law liens ”” or m modifica¬ 
tion thereof.”” Moreover, if the statutory lion is inconsistent with 
a common law hen, the latter ivill be excluded.”’’ If the statutory- 
lien is in derogation of the common law, it will be strictly con- 

si Pence v Price, 211 N.C. 707, 192 S.E. 99. 

See cages cited under note 90, mfra. 

sti Carlisle v Godwin, 68 Ala. 137; also see Note, 87 Am Dec. 486, 467. 

80 Cohen v Davis, 20 Calif. 1S7, Helfenstein v Cave, 3 Iowa 287; Dulanty 

V Pyuchon (Mass.) 6 Allen 510; Galligher v Smiley, 28 Neb. 189, 44 NW. 
187; Orangeburg Bank v Kohn, 52 S.C. 120, 29 S.E. 625; ■Wlntwortb v McKee, 
32 Wash. S3, 72 Pac, 1046. Also see Towle v Towle, 81 Kan. 675, 107 Pac. 
228. 

01 Miller V Flnegan, 26 Fla. 29, 7 So. 140, 6 L.R.A. 813. And see Central 
Lite Asam. Soc, v Gray (Tex.) 32 S.iy. (2) 359. 

62 In re Koehler, 102 Kan. 878, 172 Pac 25. 

os MePhee v O’Rourke, 10 Colo. 301, 15 Pac. 420, 

oi Breen v Breen, 102 Kan. 766, 173 Pac. 2. But a widower living alone, 
without children or dependent, is not the "head o£ a lamily". Gammon v 
McDowell, 317 Mo. 1336, 298 S W. 34 And note Richmond v Ady, 211 Iowa 
101, 232 N.W. 813. 

05 See Quist v Sandman, 154 Calif. 748, 99 Pac. 204; Pai-lcer-Harris Co. 

V Tate, 135 Term, 509, 188 S.-W. 54; Bergman v Gay, 79 Vt. 262, 64 Atl. 1106. 

00 Robingon v Rogers, 237 N.Y. 467, 143 N.E. 647. 

OTRldgely v Iglehart (Md.) 3 Bland 540. 
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strued,®® and will not l)e extended to eases not clearly inelnded with¬ 
in its scope.®® On the other hand, where the statute is simply 
declaratory of the common law. it mu.st he constnied in accord with 
common law principles.^®® 

§ 335. Mechanic Liens.—As to the nature of the construction 
to which mechanics’ lien statutes should lie suhjected, there i.s enn- 
siderahle confusion in the authorities If these statutes are re- 
ttarded as in derogation of the eommon law, they should receive, for 
that reason, a .strict con.striietion.^®i On the other hand, if they 
are regarded as remedial in nature, a liher.-d constriictinn in favor 


08 Cook V Bowden (Ga.) 124 S.E. 61; Jl.iy Brick Co v Keneral EnRineer- 
iug Co., 180 III. 535, 54 N.E. 638, State v Jackson, 137 La. 031, 69 So. 751; 
Porter v Sav. Bank, 186 Mich. 355, 153 N.W. 19; Rapp v Mabbett Motor Car 
Co.. 194 N.Y.S. 200, 201 Ap Div. 283; Harriss v Parks, 77 Okla. 197, 187 Pac. 
470, Corry v First Nat. Bank, 10 Phila. 452. McClellan y Haley (Tex.) 237 
S W. 627. But where it is regarded as remedial, it should be liberally con¬ 
strued, Mott V Wissler Min. Co., 135 Fed. 697, Murphey v Brown, 12 Ariz, 
268, 100 Pac 801; Godfrey v Kline, 167 Mich. 629, 133 NW. 528; DeWilt y 
Smith, 63 Mo. 263, Maynard v Ivey, 21 Nev. 241, 29 Pac. 1090; Hudler v 
Golden, 36 N.Y. 446, Bullock v Horn, 44 Ohio St. 420, 7 N.E. 737; Williams 
V Birmingham, 129 Term. 680, 168 S.W. 160, but not to include property or 
persons clearly not intended. See cases under note 99, infra. 

as In re Rudd, 180 Fed. 312; Fishback v Foster, 32 Ariz. 206, 202 Pac. 
806; Anderson v Baker, 175 III. Ap. 254; Rogers v Currier (Mass.) 13 Gray 
129; Buchan v Sumner (N.Y.) 2 Barb. Ch. 165; Gile v Atkins, 193 Me. 223, 
44 Atl. 896 ; McClellan v Haley (Tex.) 237 S.W. 627; Wilson v Rudd, 70 Wis. 
98, 36 N.W. 321. This Is also true if the hen statute is m derogation of 
common right. Gleason v Drilling Co. (La.) 183 So. 67. 

100 Jieiidilie v Snell, 22 Idaho 663, 127 Pac. 550. Also see Weber v Pear¬ 
son, 132 Ark. 101, 200 S.W 273. 

101 Gilbert v Talladega Hardware Co., 195 Ala. 474, 79 So. 660; E. J. Hol¬ 
lingsworth V Fire Ins. Co. (Dela.) 175 Atl. 266, Armstrong y Obucino Sash 
Co., 313 III. 448, 146 N.E. 243; Perfection Tire Co. v Kellogg-Maekay Co., 194 
Iowa 523, 187 N.W. 32; Alguire v Keller, 68 Pa. Super. 279. Such a construc¬ 
tion IS also justified where the statute is regarded in derogation ot common 
right. Fox T Rucker, 30 Ga. 525; Pugh Co. v Wallace. 198 III. 422, 64 N.E 
1005; Southern Gas Line t Dixie Oil Co, 16 La. Ap. 181. The lien will not 
be extended by implication. Melcher Lumber Co. v Robertson Co, 217 lowa 
31, 260 N.W. 594. 
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of the lien would seem proper/"® and that construction adopted 
wliieli will best effectuate the statute’s purpose and protect its 
intended benefieiariesd"^ In fact, some statutes expressly declare 
that they shall be liberally construedd®^ And a number of eases 
also indicate that statutes pertaining to mechanics’ liens may be 
subject both to a strict and a liberal construction,^®'’ depending upon 
which part of the statute is involvedd®®" Thus, a strict construc- 

ro2Davis v Alvord, 94 U.S. 545, 24 L.Ed. 283; McClimg v Paradise Gold 
Min. Co., 164 Calif. 517, 129 Pac. 774; Midland R. Co. v Wilcox, 122 Ind. 84. 
23 N.E 506, Deatlierage V Henderson, 43 Kan. 684, 23 Pac. 1062; Berglund 

V Abram, 148 Minn. 412, 182 N W. B24; De Witt v Smith, 63 Mo. 263; Shultz 

V G. H. Quereaii Co., 210 N.Y. 257, 104 NE. 621; Slate v U.S Fidelity & 
Guar. Co., 125 Ore. 13, 265 Pac. 775; FiudorlE v Fuller & Johnson, 212 Wis. 
365, 248 N.W. 760. 

103 McGuinn v Federated Mines, 160 Mo. Ap. 28, 141 S.W. 467; MoDannoll, 
Inc., V Lawyeis Mortg. Co, 232 N.Y. 336, 133 N.E. 909. It will be liberally 
construed to preserve the intended beneCit, Waters v Galleniore (Mo. Ap) 
41 S.W, (2) 870. It should be construed so as to reasonably and fairly carry 
out the remedial intent. New Haven Orphans Asylum v Haggerty Co,, lOS 
Conn. 232, 142 Atl, 847. Thus, a church was held to be a "building”, Cain v 
Rea, 159 Va. 446, 166 S.E, 478, and a lailway canal a "structure". Black v 
Operator's Oil & Gas Co. (Tex.) 37 S.W. (2) 313. But canals dug through 
lots are not ‘'structures". Healy v Tolea, 2G6 Mich. 584, 254 N.W. 213. For 
definition of "other structures", see Western Electric Co. v Cooley (Cahf.) 
251 Pac. 331. Moreover, the statutory procedure pertaining to the lien 
needs only to be substantially followed. Adkins v Webb, 160 Md. 571, 154 
Atl. 259; Austard v Dreier, 57 N.D. 224, 221 N.W. 1; George Lumber Co. v 
Harrison Coustr. Co,, 103 W.Va. 1, 136 S.E. 390, But see the foliowing cases 
where the statute must be strictly followed’ Higgins Mfg. Co. v Hiuig, 38 
Ohio Ap, 87, 175 N.E. 710; Anastas v Brown, 52 R.l. 462, 131 All, 218, Cole¬ 
man V Pearman, 159 Va. 72, 165 S.E. 371. 

104 Hermann v Merteus, 87 Md. 725, 39 Atl. 618; Ogden v Alexander, 140 
N.Y. 356, 35 N.E. 638; EIlis-Mylrole Lumber Co, v Bratt, 119 Wash. 142, 205 
Pac. 398. 

103 Cary Hardware Co v McCarty, 10 Colo. Ap. 200, 50 Pac, 744. 

loja Remedial portions should be liberally construed. Johnson v I-Ialls, 
7 Alaska 638. "It seems to be the settled rule, deduced from the principles 
of the decisions in this state, that the statute must be strictly construed 
as to the parties who are entitled to the lien, and the existence of the lien 
must be clearly established by proof of the fact necessary to constitute the 
lien; but when the existence of the hen is determined, then the statute will 
be liberally construed as legards the subject matter to which the lien should 
attach, and as to the remedy for its enforcement.” Also see Darning v Ward- 
man Constr. Co., 39 Fed. (2) 504, that the statute must be conatruad strictly 
In determining whether the right to the lien exists. To same general effect, 
see lannottl v Kalmhacher (Dela.) 156 Atl. 366; Pfaff v Mason, 103 W.Va. 
318, 137 S.E. 356. 
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tion is proper as to the persons who may claim the lien and the kind 
of property to which the lieu nmy attach d"” and a liberal eomstme- 
tioii is proper of those provisions pertaining to remedies and plead- 
ingd”' since they are remedial in their natured®* Nevertheless, 
regardless of the rule of construction applied, if a strict construc¬ 
tion is accepted, it must not be so strict as to defeat the legislative 
intentd“® Nor should a liberal construction be so forced as to ex¬ 
tend the scope of the statute beyond the intent of the legislature.”" 
Nor does a liberal eonstruetion justify the de.struction of the vested 
rights of third personsd^^ 

And, of course, mechanics’ lieu statutes are subject to the gen¬ 
eral rules of construction which apply to statutes generallyd*- 
Tlierefnre, the statute should he construed as a whole d'^ statutes in 
pari materia slioiild be consulted d” a specific provision will ex¬ 
clude a general provision and the re-enactment of an old law in 

100 National Fireproofing Co. v Huntington, SI Conn. 632, 71 Atl 911, 
Potter Mfg. Co, v Meyer, 171 Ind. 513, 86 N.E. 837; Acme Lumber Co. v 
Modern Constr, Co., 314 Mich. 357, 183 N.W. 192; Nanz v Cumberland Gap 
Hock Co, 103 Tenn. 299, 52 SW. D99; Morrison v State Trust Co (Tex.) 274 
S.W. 341. 

107 In re Republic Engineering Co. (Dels.) 130 Atl. 498; Bassett v Carpen¬ 
ter, 114 Kan. 828, 220 Pac, 1028; Godfrey Lumber Co. v Klme, 167 Mieh. 629, 
133 N.W. 528; Athens t Tarbox, 48 Minn, 18, 50 N.W 1018; Trim v Willough¬ 
by (N.Y.) 44 How. Pr, 189; Turner v Furleigh, 124 Wash. 45, 213 Pac 454; 
Francis v Hotel Rueger, Inc., 125 Va. 106, 99 S.E. 690. 

loa Johnson v Starrett, 127 Minn. 138, 149 N.W. 6; Dugan v Gray, 114 
Mo. 297, 21 SW 854. 

100 Gada v Sack, 207 III. Ap. 328; Bernstein v Alcorn, 194 Iowa 1109, 190 
N.W. 975, 

no McGuinii v Federated Mines, 160 Mo. Ap. 28, 141 S.W. 467, McDermott, 
Inc.. V Lawyers' Mort. Co., 232 N.Y. 336, 133 N.E. 909; also see Baker v 
Yak'ma Valley Canal Co., 77 Wash. 70, 137 Pac. 342. 

ni Williams v Chapman, 17 III. 423; Smith v Vara, 241 N.Y.S. 202, 1S6 
Misc 500. The court must accept the plain language of a statute of this 
type as it is written. Alexander Lumber Co. v Coberg, 356 III. 49, 190 N.E. 
99. "Materjalman” and "subcontractor” are used as they are ordinarily 
understood. Huddleston v Nisler (Tex.) 72 S.W. (2) 959. 

112 Pillow V Kelley (Tenn.) 296 S.W. 11 (words and context examined). 

113Hendrickson v Bertelsen (Calif.) 35 Pac. (2) 318; J. L. Parcel v 
Libbey, 111 Conn. 132, 149 Atl. 226, 68 A.L.R. 1258; Kelly T Bloomingdale, 
139 N.Y. 343, 34 N.E, 919. 

114Anderson v Walin Constr. Co, 218 111. Ap. 379, Brace v Gloversville, 
167 N.Y. 452, 60 N.E. 779, Richardson v Lanius, 150 Tenn. 133, 263 S.W. 799. 

ii'i Caldwell v Steinfeld, 294 Fed. 270. 
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substantially the same laug’uage of the old will carry with it the 
former’s judicial interpretationd^® Aud retroactive effect is not 
necessarily improper. Such statutes have been applied to work 
performed or material supplied under a contract executed before 
the statutes were enacted.^^'^ On the other hand, the destruction 
or impairment of a mechanic’s lien is not favored by the courts,’^® 
and if vested cannot bo destroyed or impaired by the repeal or 
amendment of existing law.^^® 

§336. Appeals.—^In some jnrisdietions, it is expressly pro¬ 
vided that the right of appeal shall be exclusive and supersede all 
other methods of review,Where this is the situation, no ques¬ 
tion arises regarding the destruction of other methods of review, 
but in the absence of such a statute, the authorities disagree. Some 
hold that other methods may still be used;^^^ others that they have 
been abrogated,^^^ And the provisions governing appeals are man¬ 
datory,^^® and must be complied with substantially.^®'^ Moreover, 
statutes pertaining to the right of appeal should be given a hlieral 


116Kelley v Northern Trust Co.. 190 III. 401, 60 N.IS. 585. 

iiiSumerlin t Thompson, 31 Fla. 369, 12 So. 667; Hauptmann y Catlin, 
20 N.Y, 247. Also see Kerckhoff-Cuzner v Olmstead, 85 Calif. 80, 24 Pac. 
648. Apparently contra; Guise v J. C Guise, Jiie,, 116 N.J. Eq 590, 174 Atl. 
681. 

iiSAlnslle v Kohn, 16 Ore. 363, 19 Pac. 97; Fitzpatrick v Boylan, 57 N.Y. 
433. Also see Nail v McCue (Tex.) 55 S.W. (2) 211. 

iisWeaver v Sells, 10 Kan. 609; See v Kolodny, 227 Mass. 466, 116 N.E. 

888 . 

120 Munson v Mud&ett, 14 Wash. B62, 45 Pao. 306. Similarly, where the 
right ot appeal is conferred in certam cases, the right is impliedly denied 
m those not expressed. National Exchange Bank v Peters, 144- U.S. 570, 

' 12 S.Ct. 767, 36 L.Ed 545; State v Olsen, 39 Utah 177, 115 Pac. 968. Also 
note Biggerstaff v Spaulding, 277 111. Ap. 48. 

wiCarnall v Craw'ford County, 11 Ark. 604; People v Perry (N.Y.) 16 
Hun. 461, Eppstein v Holmes, 64 Tex. 560. The right is cumulative. Haines 
V People, 97 III. 161; Henderson v Adams (Mass.) 5 Cush, 610. 

laswideber v Superior Court, 94 Calif. 430, 29 Pac. 870; Lord v Pierce, 
31 Me. 420; Bartlett v Slater, 183 Mass. 152, 66 N.E. 631; Keller v Walls, 118 
Mo. Ap. 384, 94 S.W. 760. 

123 Brown v Kress & Co., 207 N.C. 722, 178 S.E 248. 

121 Christensen v Christensen, 62 Utah 253, 173 Pac, 383, 



Specipig Statutes C'oxstkueu 


337 


tt9:J 


construction in favor of the rijrlit, .since they are remeflial.^-' Ac¬ 
cordingly, the right will not he restricted or rlcnierl unless sucli a 
construction is unavoidable,*'® In a few states, however, where the 
statute pertains to appeals from interloentory orders, the rule of 
strict construction has been applied.*®* But, there seems to lie mi 
real justification for this departure from the general rule in accord 
with which a liberal construction would be given hy the court. Pur- 
thermore, because of their remedial nature, statutory provi.sion.s 
relating to appeals may operate retrospectively in a great many 
instances without valid objection.*®® 


§ 337, Arbitration and Award.—The remedy provided hy stat- 
ntes of this type, as a gener.al rule, is not an exclusive mode of arhi- 


125In re Hurley, 56 Fed. (2) 1023; Russell v Mueller. 332 Mo. 758, 60 
S.W. (2) 48, 91 A.L.R. 705; Pearson v Lovejoy (N.Y.) 53 Barb. 407; Pratley 
T Sberwln-Wllliains Co. (Tex.) 36 S.W (2) 195; State v Nangle, 82 W.Va. 
224, 95 S.B. 833. Such a constimctlon should be adopted especially when 
the judgment or order appealed from involves finality. Stebbins v Friend 
(Minn.) 254 N,W. SIS. Conversely, a statute denying the right of appeal 
should be strictly construed. Theisen v Peterson, 114 Neb. 150, 211 N.W. 
19. And a statute declaring the lower court’s decision as final, has the same 
effect as a statute expressly prohibiting an appeal. In re White Township 
School Dist., 300 Pa. 422, 150 Atl. 744 "Our courts recognize the rule that 
an appeal of a cause is a valuable right to litigants, and, in the absence ot 
the issue of delay, the statutes and rules regulating appeals are given a 
liberal construction," Harding v Raymondville (Tex.) 58 S.W. (2) 55. 
Among the matters subjected to a liberal construction, are: perfecting the 
appeal—Missouri, Kansas & Texas R. Co. v Thomason (Tex.) 280 S-W- 325, 
the right of appeal—Ravinowitz v Honk, 100 Fla. 44, 129 So. 501, and the 
procedure on appeal—^Wall v Commonwealth Cas. Co., 225 Mo. Ap 657, 39 
S.W, (2) 441. 

120 U.S y American Bell Tel Co, 159 U.S. 548, 40 L.Ed. 255, 16 S.Ct 69; 
CatteiTin v Bush, 39 Ore. 496, 59 Pac. 706, 65 Pac. 1064. Also see Kearney 
County V Hapeman, 102 Neb. 550, 16T NW. 792. Any doubt should be re¬ 
solved in favor of the right of appeal. Bozeman v Naif, 155 Tenn. 121, 290 
S.W. 981. 

127 Shedd V American Maize Pioduct Co., 175 Ind. 86, 93 N.E. 447. The 
same has been held with reference to appeals from an inferior tribunal. 
Hanrahan v Janesville, 137 Wis. 1, 118 N.W. 194. Also see Middleton v 
Finney (Calif.) 6 Pac (2) 938, 78 ALR. 1104 

126 Cassard v Tracy, 52 La. Ann 835, 27 So. 36S. Also see § 294, supia 
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tratiou,^^'* But tliejr i^i-oyisions are usually nuindatory and coiise- 
queiitly must be complied with iu, at least, all essential detailsd^'^ 
Some authorities, however, subject the statutes to a liberal eoiistnic- 
tion/^^ apparently by virtue of the reasoning that such statutes are 
ill recognition of coinnion law procedure with reference to this 
remedyArbitration and award statutes have also been regarded 
as iu derogation of the common lawd^® 


§ 338, Divorce.—"Where the grounds for divorce are prescribed 
liy statute, they seem to he exclusive of all oilier grounds.^®'* And 
the power vested in the courts to grant divorces is permis,sive iu its 
eharacterd^® Furthermore, the repeal of the court’s jiiri.sdictioii, 
without a saving clause, will operate to terminate a pending case,^®® 


129Rankin v Rankin, 36 111. 293; Bunnell v Reynolds, 205 Mo. Ap 653. 
Unless expressly abrogated, tlie parties may still pursue tlie coinmon law 
method Hartford Ins, Co, v Bonner Mercantile Co,, 44 Fed. 151; Foust v 
Hastings, 66 Iowa 522, 24 N.W 22; Wood v TumiiclUI, 74 N.Y. 36; McCune 

V Lytle, 197 Pa. 404, 47 Atl, 190. 

1,10Wilkinson v Prichard, 145 Iowa 66, 123 N.W, 964; Inslee v Flat!, 26 
N.J.L. 368, 

isiPuerst V Eicliberger, 224 Ala. 31, 138 So, 409; Hopper v Fromm, 92 
Kan. 142, 1-14 Pac. 145; Murphy y G-reenberg, 246 Pa. 387, 92 All 611; Bishop 

V Valley Falla Mfg. Co, 78 S.C. 312, 58 S.E. 939. 

132 Ibid. I ' 

13.9 Readdy v Tampa Elec. Co., 51 Fla. 289, 41 So. 536 

13S Dennis y Dennis, 68 Conn, 186, 36 Atl, 34, 34 L,R.A. 449; Trenoliard v 
Trenchard, 245 III. 313, 92 N.E. 243; Plainer v Platner, 171 Iowa 390, 151 
N.W. 205; Iring v Iriiig, ISS Ky. 65, 221 SW. 219, 9 A.L.R. 1070; Franklin 
y Franklin, 40 Mont. 348, 106 Pac. 353, Long v Long, 77 N.C. 304, Kamp v 
Kamp, 59 N.Y. 213; Hammond v Hammond, 15 R.l. 40, 23 Atl. 143; Hull V 
Huff, 73 W.Va. 330, SO S.E 846. The courts will not enlarge the statutory 
grounds, Westfall v Westfall, 100 Ore. 224, 197 Pac, 271, 13 A.L.R. 1428. 
Statutory enumeration of the grounds for annulment does not impliedly ex¬ 
clude other grounds. Browning v Browning, 89 Kan. 98, 130 Pac 852. 

1S5 Butcher v Dutclier, 39 Wis. 651. 

130 Hunt y Hunt (N.Y.) 9 Hun, 622, aff. 72 N.Y. 217; Hicks v Hicks, 79 
Wis. 465, 48 N.W. 495 But see Tufts y Tufts, S Utah 142, 30 Pac, 309, 16 
L,R.A. 482, 
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although divorce statutes are generally imt retruspoctive.’'’' except, 
as just indicated, in so far as they relate to procedure or remedy.’®^ 
Moreover, divorce laws should, as a general rule, he given a strict 
construction. 

§ 339. Set-off and Counterclaim.—Mlietlier statutes which per¬ 
tain to these items shall he construed liberally or .strictly i.s a matter 
upon which the authorities also disagree. Some regard such .stat¬ 
utes as in derogation of the common law and subject them to a 
strict construction.®®” Others give them a lilieral con.stnietion in 
favor of the right of counterclaim.® The latter view is un¬ 
doubtedly to be preferred, so that the legal rights of the partie.s 

137 Clark T Clark, 10 N.H. 380, Dickinson r Dickinson, 7 N.C. 327. Also 
note McCraney v McCraney, 5 Iowa 232, and Note, LR.A 1917 C 159. But 
statutes have been upheld which allow divorces for pre-exiating causes. 
Long T Long, 135 Minn. 359, 160 N.W. 687; Jones v Jones (Tenn.) 3 Overt. 2. 
Also see Stallings v Stallings, 177 La. 488, 148 So. 687, that a statute short¬ 
ening the period after which the unsuccessful litigant in a separate main- 
teuance action could apply for divorce would operate retrospectively. Foi 
other retroactive statutes, see Schuster v Schuster, 42 Arlz. 190, 23 Pac. (2) 
559 (authorizing divorce after five years’ separation}, State v First Judicial 
Dist,, 53 Nev. 386, 2 Pac. (2) 129, the same). A statute allowing the revi¬ 
sion of an alimony deciee Is not retroactive. White v Shallt (Me.) 1 Atl. 
(2) 765. 

13S Sparhawk v Sparhawk, 111 Mass. 355; Jamison v Ramsey, 128 Mich. 
315, 87 N.W. 260. 

isSaFloherg v Floberg, 358 III. 626, 193 N.E. 456; Garrett v State, 118 Neb. 
373, 224 N.W. 860 (being a special statute, prohibiting trial within six months 
after service of process), Purdy v Purdy, 41 Ohio Ap. 411, 179 NE, 698 
(reguiring prepayment of costs, unless poverty affidavit is filed). But see 
Stephenson v Stephenson, 102 N.J. Eg. 50, 139 Atl. 721, where a statute relat¬ 
ing to jurisdiction, being remedial, was liberally construed. Similarly, a 
statute authorizing the court to revive and alter the decree granting the 
custody of a child, being remedial, should be liberally construed to effect the 
legislative intent to protect the child. Bailey v Bailey (Va.) 200 S.E. 623. 

130 Bradley v Smith, 98 Mich. 449, 57 N.W. 576. 

no Champlin Refining Co. V Gasoline Products Co, 29 Fed. (2) 331; 
Easterly v Wildman, 87 Fla. 73, 99 So. 359; Harshbarger v Rankin (Idaho) 
293 Pac. 327; Collins v Campbell. 97 Me. 23, 53 Atl. 837; Sargent v South- 
gate (Mass.) 5 Pick. 312; Barnes v McMullms, 78 Mo. 2S0, Seibert v Dunn, 
216 N.Y. 237, 110 N.E. 447, Smith v Young. 109 N.C. 224, 13 S.E. 735; lIcHard 
v Williams. 8 S.D. 381, 66 NW 930; Tidewatei Quarry Co. v Scott, 105 Va. 
160, 52 SE. 835; Edwards v Surety Finance Co. 176 Wash. 534. 30 Pac. (2) 
225. Such a coustruction is favored in order to avoid multiplicity of suits, 
Manhattan Egg Co. v Seaboard Terminal Co., 242 N.Y.S. 189. 
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may be settled in one action and thus expedite the administration 
of justice. But, of course, a liberal construction should not be car¬ 
ried to extremes—^to the point where injustice is more apt to occur 
than the conduct of litigation expedited.^*^ And in their construc¬ 
tion, statutes relating to set-off and counterclaim should be inter¬ 
preted in the light of the provisioms of statutes in pari materia}^- 

§340. Eminent Domain.—Statutes which relate to the power 
of eminent domain should be strictly construed in favor of the land 
owner largely because they are in derogation of conunon rightd‘“ 
This rule is particularly applicable where there is an alleged dele¬ 
gation of the power.^'^"* As a result of strict construction, the power 
itself must he clearly expressed by the statute,^'' or necessarily 

wiHiev V Anlieuser-Buscli Brewing Assoc, 60 Neb. 320, 33 N.W. 77; 
Federal Suiety Co. v Union Indemn. Co., 161 Tenn. 621, 33 S.W. (2) 421. See 
Mobile, etc., R. Co. v Williams, 219' Ala. 238, 121 So. 722, for definition of 
"sounding in damages”, and Sliapleigli Hdw. Co. v Brumfield, 1B9 Miss. 176, 
132 So. 93, for "mutual indebtedness". 

1-12 Singer Sewing Machine Co. v Burger, 181 N.C. 241, 107 S.E. 1-1 
(couuter-olaim statutes should be construed with other statutes limiting 
amount of court's jurisdiction). Similarly, the statute of set-off must be 
read- in connection with the practice act, Sullivan v Merchants Nat. Banlc, 
108 Conn. 497, 144 Atl. 34, and statutes relating to set-off and counter-claim 
should be construed together. Frlcke v W. E. Puettere, etc., Co, 220 Mo. 
Ap. 623, 288 S.W. 1000. 

liSDenson v Alabama Polytech. Inst, 220 Ala. 433, 126 So. 133; Oconee 
Elec. Light, etc., Co, v Carter, 111 Ga. 106, 36 S.E. 457, Harvey y Aurora 
Rys. Co., 228 III. 261, 81 N.E. 1005; Clark v Coburn, lOS Me. 26, 78 Atl, 1107, 
Comlskey v Lynn, 119 Mass. 210, 115 N.E 312; Columbia School Dist. V 
Jones, 229 Mo. 510, 129 S W. 705; Manda v Orange, 75 N.J.L. 251, 66 All, 917; 
People ex rel Washburn v Gloversville, 112 N.Y.S. 387, 128 Ap. Div, 44; 
Oswego, etc., R. Co. y Cobh, 66 Ore, 487, 135 Pac. 181; Lazarus y Morris, 
212 Pa. 128, 61 Atl. 815; Pans Mountain Water Co. y GreenyRle, 105 S.C. 
180, 89 SE. 669; Van Valkenburgn v Port! (Tex.) 207 S.W 405; Painter v 
St Clan, 93 Va. 85, 34 S.E 989, State y Mason, 102 Wash. 291, 173 Pac, 19, 
In re Condemnation of lands, 206 WIs. 299, 237 N W, 119. For construction 
of statutes in derogation of common right, see supra, § 231 

m Southern III & M. Bridge Co y Stone, 174 Mo. 1, 73 S.W. 453, 63 LR.A. 
301. 

us Western Union Tel. Co. y Atlanta, etc., R. Co, 227 Fed. 465; Water- 
buiy y Platt, 75 Conn. 387, 53 Atl. 958, 60 L.R.A 211; Gillette v Aurora R. 
Co, 228 III. 261, 81 N E. 1005; State y Armell, 8 Kan. 438; Wilson v Lynn, 
119 Mass. 174; Cumberland Tel., etc., Co. v Morgan, 92 Miss. 478, 45 So. 
429; Litchfield v Pond, 186 N.Y. 66, 78 N.E. 719, Lloyd y Venable, 168 N.C. 
531, 84 S.E. S56, In re Ciescent Pipe Co., 56 Pa. Super. 201. "The estab- 
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implied.^*''’ This is true whether the statute confers tlie power on a 
public corporation,or on a private corporation.'^® Every reason¬ 
able doubt must be resolved adversely to the power's urant,"** and 
it may be exercised only by those donees mentioned in the stat¬ 
ute.'®® In fact, it may be presumed that the legislature did not 
intend to confer it in the event of doubt.'®' 

As in the case of the grant of the power of eminent domain, the 
statutes prescribing the procedure for coudeiiinatioii and the asses.s- 
ment of damages are also in derogation of common right and of the 
common law and accordingly subject to a strict construction in 
favor of the property owner.'®' For instance, a .statute which pro- 

lisliiuent of tlie road—involves the exercise of the right of eminent domain, 
and in construing this statute, we must be governed by the well-established 
rules laid down by the authorities for the construction of such statutes. The 
substance of those rules seems to he that such a right may not be exeicised 
except where the plain letter of the law permits it, and that acts conferring 
the right are to be strictly construed in favor of the land-owner.” Wood v 
Bird (Tex.) 32 S.W. (2) 271, 273. 

110 . , it is said that the power of expropriation must be strictly con¬ 

strued. The rule does not mean, however, that this right must be expressly 
conferred, IE It appears to be conferred by 'clear implication' ... the 
right may be interred without doing violence to the doctrine reguirlng strict 
construction " Louisiana Highway Comm, v Cormier (La.) 12S So. 56. 

iiT McCarty v Southern Pao. Co., IIS Calif. 211, 82 Pac. 615; Stowe v 
Newborn, 127 Ga. 421, 56 SE. 51B; Jenlis v Taunton, 227 Mass. 298, 116 N.E, 
550; In re Brooklyn Ferry Co., 98 N.Y. 139; Paris Mountain Water Co. v 
Greenville, 105 S.C. ISO, 89 S.E. 669; State v Milwaukee, 156 Wis. 549, 146 
N.W. 775. 

148 Reitz v Evansville Terminal R. Co, 176 Ind. 707, 93 N E. 279; Atchln- 
son, etc., R. Co, v Kansas City, etc., R. Co., 67 Kan. 569, 70 Pac. 939. 73 
Pac. 899; Southern Ill., etc, Bridge Co. v Stone, 174 Mo. 1, 73 S.W. 453; 
Erie R. Co, v Steward, 170 N.Y, 172, 63 N.E. IIS; Metropolitan Elec. Co. v 
Ganster, 214 Pa. 628, 64 Atl. 91. 

149 Illinois Central R. Co. v Chicago, etc., R Co., 122 III. 473, 13 N.E. 140; 
Thompson v Manchester Tract. Co, 78 N.H. 433, 101 Atl 212; New York, 
etc., R. Co. V Kip, 46 N.Y. 546. 

150 Ryan Lumber Co. v Ball (Tex.) 197 S.W. 1037. 

151 Lloyd v Venable, 168 N.C. 531, 84 SE. 855; Stevens Point Boom Co, 
V Reilly, 44 WIs. 295. 

152 Nichols V Cleveland, 247 Fed. 731; Prather v Springfield, 202 III. Ap. 
406; Orrick School List, v Dorton, 125 Mo. 439, 28 S.W. 765; People v Fisher, 
164 N.Y.S. 125, 98 Misc. 131; Johnston v Delaware, etc., R Co., 245 Pa. 338, 
91 Atl. 618; Reitzer v Medina Valley Iit. Co. (Tex.) 153 S.W. 3S0. But if the 
property owner's remedy is ample. It is an exclusive remedy. Long v 
Randleman, 199 N.C. 781, 161 S.E. 534. Action for damages held exclusive, 
see Campbell vLewisberg, etc., R. Co. (Tenn.) 26 S.W. (2) 141, 
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vides for the ascertainment of compensation but makes no provi¬ 
sion for its payment, must be construed as requiring payment 
In fact, such an act has been held not to grant tJie power of eminent 
domain^®* Similarly, the power to purchase does not grant tlie 
power to condemnd®“ The same is equally true with reference to 
the power to acquire propertyd^® 

Besides being sub,ieet to a strict eonsti-uctiou, the statutes pre¬ 
scribing the procedure connected with eminent domain are manda¬ 
tory, and must be followed in order for the condemnation to be 
valid,although some authority seems to indicate that sulrstantial 
compliance will be sufficientd“® furthermore, tlie mode of proced¬ 
ure prescribed by statute for exercising the power is exclusive; 
as a result, no other mode of procedure can ))e fnllowcdd"^'' 

Where the court lias a choice between a- eonstnuition ivhich 
favors the constitutionality of the .statute pertaining Lo cnnneiil. 
domain and one which does not favor constitutionnhty, the fornier 


1S3 Woodruft V Glendale, 26 Minn. 78, 1 N.W. 681. ApDiireiUly conlra, see 
Sage V Brooklyn, 89 N.Y. 189. 

151 Lloyd V Venable, 168 N.C. 531, 8<1 S.E 855. 

156Littleton V Merlin Mills, 73 N.H. 11, 58 At], 877; Paris Mountain Water 
Co V Greenville, 106 S.C. 180, 89 S.E. 669. 

I6(i Claremont R. Co. v Putney, 73 N.H. 131, 62 Atl. 727; Stale v King 
County Super. Ct, 68 Wash. 660, 124 Pac. 127. But note De.sei'el Water 
Co T State, 167 Calif. 147, 139 Pac. 981. 

15TWestern Union Tel. Co. v Louisville, etc, It, Co, 250 Fed. 199, Craw¬ 
ford V Bridgeport, 92 Conn. 131, 103 Atl. 125; BalUtnoie v Kane, 125 Md, 135, 
93 All 393, Propat v Cass County, 51 Neb. 736, 71 N.W. 748; Matter ol 
Rochester, 92 N.Y.S. 405, 102 Ap. Div. 181; Slilsler v Philadelphia, 239 Pa. 
468, 86 Atl. 1019. Contra; Doughty v Hope (N.Y.) 3 Don 2-19 

158Florida Cent. R. Co. v Bear, 43 Fla. 319, 31 So. 287; Gi'Ave.s v Middle- 
ton, 137 Ind. 400, 37 N.E. 157. Durham's Appeal, 117 Me. 131, 103 Atl. 9, 
Kroop v Forman, 31 Mich. 144; Meyers v Williaius, 199 Mo. Ap. 21, 199 S.W. 
565; Seattle v Fidelity ih-ust Co , 22 Wash, 15-1, 60 Pac. 133, "It is a general 
rule that he who seeks to exercise the extraordinary powei of taking private 
property for public use must strictly follow Iho inode of procedure pre¬ 
scribed by law, although substantial coinpllaiice is .sufficient.” Charlestown 
Bridge Co. v Comstock, 36 W.Va. 263, 15 S.E. 69. 

158a Hopewell v Norfolk, etc., R. Co., 154 Va. 19, 152 S.E. 537, 
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will be accepted by the coui-td'''*' And even thimfedi mic part id' the 
statute be invalid, it does not necessarily mean that the entire ac-t 
Avill fall, for the general rule regarding partial invalidity will be 
applicabled““ Moreover, in accord with the general rule, retroac¬ 
tive effect is not favored,although a repeal, without a saving 
clause, wdll terminate all pending proceedings.^''- On the eoiitriiry, 
however, a mere change in the mode of procedure will not end the 
proceedings,^®^ for the ease may continue in accord with the new 
legislation^®^ 

§ 341. Death and Survival Acts.—There hs some confusion in 
the authorities regarding the exact character of death and Mir- 
vival statutes. Some con-sider them in derogation of the cumnum 
law and subject them to a strict comslnietimi.*®'' Some seem to 
regard them as penal,and others subject them to a liberal con- 


150 G-lascow V Mathews, 106 Va. 14, 54 S.E. 991. 

100 Miller V Colonial Forestry Co, 73 Conn. 500, 48 AH. 98; Lentell v 
Boston, etc., R Co , 1S7 Mass, 445, 73 NE. 542; In re Middleton, 82 N.Y. 196. 

101 Batch V Detroit, 109 Mich. 253, 67 N.W. 122; Mundy v Fountain, 76 
N.J.L 701, 71 Atl. 693; Punfoy r Eiclimond, etc, R. Co, 108 N.C. 100, 12 
S E. 741. 

iiw Detroit v Cliapin, 108 Mich. 136, 66 N W. 587, 37 L.R.A. 391; Louis v 
Calhoun, 222 Mo, 44, 120 S W. 1152. 

103 Louts V Calhoun, 222 Mo. 44, 120 SW, 1152. 

nn Chicago, etc., It. Co. v Guthrie, 192 III. 579, 61 N,E. 658. 

105 Hall v Louisville, etc., R. Co.. 157 Fed. 464; Central of Georgia 7 
Henison, 121 Ga. 462; Chicago Bridge, etc., Co v La Mautia, 112 III. Ap. 43; 
Jackson v St. Louis, etc., R. Co., 87 Mo. 422; Strottman v St. Louis, etc., R. 
Co, 211 Mo. 227, 109 S.W. 769, Lubrana v Atlantic Mills, 19 R.l. 129, 32 Atl. 
205, 34 L.R.A. 797, Also see In re Ehret's Estate, 2SS N.Y.S. 122; Smith v 
State, 266 N.Y.S. 19S, 24S Ap. Div. 524, affd. 277 N.Y.S. 936, 243 Ap. Div. 683. 

160 Smith v Louisville, etc, R. Co., 75 Ala. 449; Raisor v Chicago, etc., 
R. Co, 215 III. 47, 74 NE. 69, Dale v Atchinson, etc,, R. Co, 57 Kan. 601, 47 
Pac. 521; Boott Mills v Boston, etc., R. Co., 218 Mass. 582, 106 N.E 680; 
Gillceson v Missouri Pacific R. Co, 222 Mo. 173, 121 S.W. 138. The purpose 
of the wrongful death statute is in part to provide a public punishment 
as a deterrent to negligence, in Ihe interest of public safety. Trugillo v 
Prince, 42 N.M. 337, 78 Pac. (2) 145. 
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structiou on tte ground that they are remedial 111 nature 1 “’’ And 
still others apply both the rule of strict construction and the rule 
of liberal construction, depending upon wliat phase of the act is 
involved^®® For example, in determining the persons who will 
be entitled to the benefit of the statute, the court may resort to 
strict construction but will subject the act to a liberal construc¬ 
tion in its application in such persons favord®” A great deal can 
be said in support of any of these several authorities ami the view 
taken by each. Nevertheless, sucli statutes would surely seem 
remedial in so far as they provide a remedy wliere none previously 
existed,^''*’ yet, they are penal to the extent that they punish the 
WTongdoer.^''^ Perhaps, after all, the true test of the nature of 
the statute must depend upon its chief object,^'^ except where it 

107 Stewart v Baltimore, etc., R. Co., 168 U.S. 415, IS S.Ct. 105, 42 L.Ed. 
537; White v Atcliisao, etc., R. Co., 125 Kan. 537, 266 Pac. 73, 59 A.L.R. 
749; Albrecht v PotthoCf, 192 Minn. 557, 257 N.W. 377, 96 A.L.R. 395, Ghilaln 
V Courure, 84 N.H. 48, 146 Atl. 395, 65 A.L.R. 553. “The statute creates 
a new cause of action unknown to the common law. The act is (Jeslgned 
to correct what, according to modern views, was a manliest delect in the 
common law, and, notwltlistandlng it la in derogation thereof, the remedial 
nature of the act la such as to call for a liberal construction. The para¬ 
mount object of the legislation is to benefit the designated beneficiaries. 
The medium of enforcement i.s secondary. Conceding that the provision 
designating the person who shall bring the action is a limitation of the 
right. It does not follow therefrom that a strict coiistruotioii must he 
applied in determining the person in whom the legislature intended to 
invest the right." Ghilain v Couture, 84 N.H. 48, 14S ALL 396, 66 A.L.R. 653. 
The policy of the wrongful death statute is remedial and not piuiltive. 
Wilder v Charleston Transit Co. (W.Va.) 197 S E. 814, 

1G8 Whittlesey v Seattle, 94 Wash. 645, 163 Pac. 193; also see Gilkeson v 
Missouri Pacific R. Co., 222 Mo. 173, 121 S.W, 138. Also note Betz v Kansas 
City Southern Ry Co, 314 Mo. 390, 284 S.W 455. that since the statute 
clearly indicates the legislative intent, it neither calls for a strict or liberal 
construction, 

160 Whittlesey v Seattle, 94 Wash. 645, 163 Pac. 193. 

HODaury v Ferraro, 108 Conn. 386, 143 Atl. 630, 62 A.L.R, 1323. This 
is also indication that the statute is in derogation of the common law. 
See cases under note 165, supra. 

171 Marshall v Wabash R. Co., 46 Fed. 269; Denver, etc,, R Co, v Fred¬ 
erick, 57 Colo. 90, 140 Pac. 463. 

172 If its main object is to offer actual compensation, it is remedial. 
Denver, etc., R. Co, v Frederick, 57 Colo. 90. 140 Pac 463; Boyd v Fitchburg 
R- Co., 67 Vt. 76, 30 Atl. 687. If such purpose Is to impose a fine or 
penalty, it is penal See Marshall v Wabash R. Co,, 46 Fed. 269. 
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has several objects of egital proiniueiice. In this latter event, the 
better’ view might be concerned only with seeing that the legis¬ 
lative objects are effectively carried out. But even where a liberal 
construction is applied by the court, the statute shruihl not l)e 
extended beyond its obvious iinport.^'^ And in the event the court 
has to select between two interpretations, the one which is clear 
is to be preferred over one which is uncevtain.^'^ All of the sec¬ 
tions of the statute must he construed together,and recourse 
to statutes in pari materia is proper in the court’.s effort to ascer¬ 
tain the legislative intention^"* 

A number of words or expressions used in ileath and survival 
statutes have been subjected to construction. Among some of the 
more interesting ones, we find that “parent, child, or dependent 
relative” includes illegitimate children;^'" that “driver” of a 
stage coach is not a technical word but will include anyone driv¬ 
ing such coach whether employed l)y the owner or notd” that 
” children ” includes both minors and adults living in the house¬ 
hold;^'^® that “widow” is sj'iionymous with “wife”;!®® that de¬ 
pendent step-children are included in the term “children”;'*' 
that the word “parent” means either the father or niother;'*- 


173 Potter v Petcotf, 122 Pa. Super. 540, 186 Atl. 320. That a mother 
for a child born dead, see Youman v McConnell, 7 La. Ap 515. 

174Salford v Drew, 10 N.Y. Super 627 

175 Coleman t Hyer. 113 Ga. 420, 38 S.E 962; Safford v Drew. 10 N.Y. 
Super. 627. The statute should also be construed in light of the prior 
common law. Cummins v Kansas City Pub. Service Co,. 334 Mo. 672, 66 
S.W. (2) 920. 

170 Jacksonville Electric Co v Bowden, 54 Fla. 461, 45 So. 755. 

177 In re Wenkhous' Estate, 286 N.Y.S. 518, 158 Misc. 663. But not a 
step-mother. Bourdreaux (Tex.) 87 S.W. (2) 641. 

176 Wallace v Woods (Mo.) 102 S.W. (2) 91 

no Pennsylvania R, Co. v Adams, 55 Pa. 499. But see VIning v Rexford, 
201 Fed. 904. 

ISO Georgia E., etc,, Co. v Garr, 57 Ga. 277. 24 Am. Rep. 492 And widow 
means lawful widow. Moll v Hansell, 115 Pa. Super. 338, 175 Atl. 8S0. 

181 Newark Paving Co. v Klotz, 85 N.J, 432, 91 Atl. 91, aft 86 N.J.L, 885, 
92 Atl 1087, 

182 Scott V Central R. Co., 77 Ga. 460. 
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that the term “next of Mn” usually means blood rcdatiniisand 
“lineal heir" will include the fatherOn the other hand, the 
word ‘‘person” does not include a town;^®® “children” will not 
include grandchildren;and “next of kin” will not include 
adopted children An examination of the various cases will, 
however, reveal considerable variance in the scope and meaning' 
of the same word or term. Of course, this is to be expected on 
account of the disagreement as to the nature of the statutes them- 
.selves. 

The usual rule that statutes will not be given retroactive 
operation,applies to statutes relating to wrongful deatli.^*** As 
a result, the right of recovery depends upon the law in force at 
the time the death occurs.^®* Accordingly, if no damages are ah 
lowed for the deceased person’s suffering, a statute enacted after 
such person’s death providing for the recovery of such damages 
is inapplicable.^®^ Yet in spite of the rule against retroactive 
operation, if the legislative intent clearly makes the statute retro¬ 
active, it must be given that effect regardless of the conse¬ 
quences.^®® And in this connection, it should be noted that statutes 
pertaining to the mode of procedure under the death statute 
will ordinarily apply to pending litigation Tliis, of course, is 


1B3Haidcamp v Jersey City, Etc., R, Co., 69 N.J.L. 281, 55 Atl 239. 
isiWlllia Coal Co. v Grizzell, 198 III. 313, 65 N.B. 7-1 
185 Chase v Inhabitants of Lltchlield (Me.) 182 Atl. 921. 

ISO Walker v Vicksburg, etc., R. Co, 110 La. 718, 34 So. 749, 

181 Heidcamp v Jersey City, etc., R. Co, 69 N.J.L. 284, BB Atl. 239. Contra: 
Omaha Water Co. v Schamel, 147 Fed. 502. And see Louisville, etc,, R. Co. 
V Noble's Admx., 234 Ky. 504, 28 S.W. (2) 733, that the word "dependent" 
refers only to next of kin. 

188 See § 277, supra. 

laswinfree v Northern Pac R Co., 173 Fed. 65; Davis v Central R. Co, 
147 Mich. 479, 111 N.W, 76; Quinn v Chicago, etc, R, Co, 141 WIs. 497, 
124 N.W 653. 

ISO Kelley v Boston, etc, R Co., 135 Mass. 448, Drake v Gilmore, 52 N.Y, 
389; Slate v Fort Worth (Tex.) 193 S.W 1143. 

loilngersoll v Detroit, etc,, R, Co., 163 Mich. 268, 128 N.W. 227. 

193 Atchison, etc., R. Co v Napole, 55 Kan. 401, 40 Pac. 669 
193 Sackheim v Pigueron, 215 N.Y. 62, 109 NE. 109. 
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in acc'iircl with the rule aiiplieable to proi'erlural statutes fren- 
erally.^”^ Futheriuore, the problem of retroactive operation fre¬ 
quently arises where existiiiK statutes are repealeil, expressly or 
by implication. But repeals by implieation are not favored”^ 
so that a {jeneral statute providhij? for actions for wrongful death 
will not necessarily he repealed by the enactment of workmen’s 
compensation acts,'-"'' and .similar laws,^®^ Moreover, if a repeal¬ 
ing act re-enacts the repealed act, in the same or sub.stantially 
the same terims, the law in its effectiveness continues nninter- 
rupted.^®® 


§ 342. Workmen’s Compensation—The decisions are not uni¬ 
form regarding the nature of the construction to which workmen’s 
compensation acts should be subjected. The difference, however, 
seems to arise from the view taken by the court of the statute 
or statutes which make up the compensation act. Where the leg¬ 
islation is regarded as remedial, the rule of liberal con-struction 
in favor of the employee is applied.”” Where the legislation is 
held in derogation of the common law, the rule of strict enn- 


104 See § 285, supra, 

lOo See § 310, supra. 

130 See Lester v Otis Elev. Co., 155 N.Y.S. 524. 169 Ap. Dlv. 613. But, 
q£ course, tUe cornpenaation act may exclude all other remedies, Faber v 
Industrial Comm., 352 111. 155, 185 N.E. 255; Simon v Cadillac Motorcar Co„ 
242 Mich. 93, 218 NW. 663; Barnhart v American Concrete Steel Co., 221 
N.Y. 531, 125 NE. 675. 

13T Chlara V Stewart Min Co, 24 Idaho 473. 135 Pac 245; Midwest Nat. 
Bank, etc, Co. v Davis, 288 Mo. 563, 233 S.W. 406. 

193 Florida Cent, etc., R. Co v Poxworth, 41 Fla. 1, 25 So 338. 

199 Baltimore, etc,. Steamboat Co. v Norton, 284 U.S. 408, 76 L.Ed. 366, 
52 S.Ct. 187; Fox v Fafmr Bearing Co., 107 Conn. 189, 130 Atl. 778, 58 AL.K. 
861, W. J Newman Co. v Industrial Comm, 353 III. 190, 187 N.E. 137; Foster 
v Congress Square Hotel Co., 128 Me. 50,145 Atl. 400, 67 A.L.R. 239; Eansdell 
V International Shoe Co., 329 Mo. 47, 44 S.W. (2) 1; Ridenour v Lewis, 131 
Neb. 823, 238 NW. 745, 80 ALR. 1249; Industrial Comm, v Ahren, 119 Ohio 
St 41, 162 NE. 272; Mobley v Brown. 151 Okla. 167, 2 Pac. (2) 1034, Cain v 
State Industrial Comm., 149 Ore. 29, 37 Pac. (2) 353; Scott County School 
Bd. V Carter, 156 Va. 815, 159 S.E 115, S3 A.L.R, 229; Esque v Huntington, 
104 W.Va. 110, 139 S.E. 469; Johnson v Lumber Co, 203 Wis. 304, 234 NW. 
506. 
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struetion is followed.®”'’ Workmen’s eompenssiion acts are un¬ 
doubtedly in derogation of the common law, and if that character¬ 
istic is emphasized, the acts are properly subjected to a strict 
construction. But the remedial character would seem to be the 
most important characteristic. Such being true, workmen’s com¬ 
pensation laws should be given a liberal coiistruotion in the light 
of their purposes or objects,and Ihc evils which they were 
intended to remove.®”® In fact, a number of workmen’s compen¬ 
sation acts contain express statutory provisions that the construc¬ 
tion thereof shall be liberal.®”® 

A liberal construction is one which will operate to give the 
law its fullest reasonable scope,®”'* and effectively eradicate the 


200 Vaueliaii'a Seed Store v Slmonlm, 275 III. 477, 114 N.E. 163; Andre- 
Jwslil WDlverine Coal Co., 182 Mich. 298, 148 NW. 684, Millers’ Mut. Cas. 
Co. V Hoover (Tex.) 235 S.W. 863, "TUe difficulty In the present case 
arises from a failure to recognize the worlcmen's compensation act as an 
Instrument Intended to effectuate certain purposes m derogation of tte 
common law, where the latter had been found Inadequate to accomplish that 
purpose. As It la In derogation of the common law, It must receive a strict 
construction, but not such a construction as would in any way fetter Its 
humane purposes." Zimmer v Casey, 296 Pa, 629, 146 Atl. 130, 131, And 
see Luyk v Hertel, 242 Mich, 446, 219 N.ty. 721, that the common law rules 
of law and procedure do not apply, and espeolnlly where the act provides a 
complete and unambiguous rule Elihinger v Wolf House, etc,, Co., 337 Mo. 
9, 85 S.W. (2) 11. Also see Brooks v Davis & Co,, 124 Okla. 140, 254 Pao, 
66 . 

201 Aetna Life Ins. Co v Windham, 53 Fed. (2) 984; Dowery v State, 84 
Ind. Ap. 37, 149 N.E. 922; Roberts v Ottawa, 101 Kan. 228, 1C5 Pao. 869; 
Slavinsky v Nat, Bottling Co., 267 Mass. 319, 166 N.E. 821; .Jensen v South¬ 
ern Pac, B. Co.. 216 N.Y. 514, 109 NB. 600; Lesh v Illinois Steel Co., 163 
Wis. 124, 157 NW. 539; Goble v Clinch Lumber Go, (Va.) 127 S.E. 175, 

202 Bowman v Industrial Comm., 289 III. 126. 124 N.E. 373; Crooke v 
Farmers Mutual Hail Ass’n, 206 Iowa 104, 218 N.W. 513, 62 A.L.R, 342. Also 
note State v District Ct„ 134 Minn. 131, 158 N.W. 798, where the history and 
conditions surrounding passage were considered, 

203Marsh v Industrial Acc. Comm, 217 Calif. 338, IS Pac. (2) 933, 86 
A,L.R. 563, Murray’s Case, 130 Me. 181, 154 Atl, 352; McDaniel v Eagle Coal 
Co., 99 Mont. 309, 43 Pac, (2) 655, 99 A.LR. 1492. Such a provision would 
seem to indicate that the act should not be unnecessarily restricted by a 
technical construction of the words used therein, but rather that such words 
be construed in the broader, popular sense. Drecksmitli v Universal Car¬ 
loading Co. (Mo.) 18 S.W. (2) 86. 

204 Village of Kiel v Industrial Comm., 163 Wis, 441, 158 N.W. 68. 
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evils it Avas intended to obviate.*®''’ But, as in the ca-se of every 
statute subject to a liberal construction.-®® a liberal con.struction 
does not justify the creation of liabilities/®' or tlie inclusion 
■within the act’s scope of matters clearly not intended by the leg¬ 
islature/®® by a strained eonstriietion. On the contrary, the 
language of the act should be given its u.sual and ordinary mean¬ 
ing,*®® and an alisurd,®^® harsh,®” or oppressive construction 
avoided. 

The cases are filled with illustrations of in.stance.s wherein the 
courts have applied the rule of liberal construction, and obviously 
it is impossible to go into them in any great detail. A few' ex¬ 
amples, however, will give .some indication of the manner in which 
the courts have construed the various workmen’s compensation 
acts. For instance, the word “widow” has been given its nsnal 
and ordinary meaning—a married w'oraan who.se hnshaiid i.s dead; 
an orphan has been construed to refer to minor dependant chil- 

505 Foth V Macomber, 161 Wis, 549, 154 N.W. 369. 

500 For liberal construction, generally, see § 224, supra. 

207 Morris & Co. v Industrial Comm., 295 III. 49, 128 N.E 727; Bosquer V 
Howe Scale Co., 96 Vt. 364, 120 Atl. 171; Clingan v Carthage Ice Co., 223 
Mo. Ap. 1064, 25 S.W. (2) 1084 (interpolation), 

208 McDonald v New Haven, 94 Conn. 403, 109 Atl 176, 10 A.L.R. 193; 
■White V Eastern Mfg. Co., 120 Me. 62, 112 Atl. 841; Stoerzer v N.Y., 267 
N.Y. 339, 196 N.E. 281. 

209 Shockley v King. 31 Dela. 606, 117 Atl. 280; Crooke v Farmers Mut. 
Hall Asa’n, 206 Iowa 104, 218 N.W. 513, 62 A.LR 342; In re Madden, 222 
Mass. 487, 111 N.E. 379; Stradar v Stem Bros., 172 N.Y.S. 482. 184 Ap. DIv. 
700; Marsh v Groner, 285 Pa. 473. 102 Atl 127; Fogle v Common., 101 Pa. 
Super 412; Carmichael v Mahan Motor Co., 157 Tenn. 613, 11 S.W. (2) 672. 

210 oiiphant v Hawkinson, 192 Iowa 1259, 183 N.W. 805, 33 A.L.R. 1433; 
Workmen’s Comp. Ed. v U.S. Coal & Coke Co., 196 Ky. 833, 245 S.W. 900; 
Hartford Acc. & Ind. Co. v State Industrial Comm. (Okla.) 209 Pac. 775; 
Mellen. Lumber Co. v Industrial Comm., 154 Wis. 114, 142 N.W. 187. 

211 Baltimore & PhUa. Steamboat Co. v Norton, 284 U.S. 408, 76 L.Ed. 
366, 62 S.Ct. 187, But hardship alone does not justify stretching the law 
beyond the limits fixed by the legislature. Di Donato v Rosenberg, 263 
N.Y. 486, 189 N.E. 560. 

212 Karoly v Industrial Comm., 65 Colo. 239, 176 Pac. 2S4. Also see Gor¬ 
don V Amoskeag Mfg. Co., 83 N.H. 221, 140 Atl. 704. 

213 Lewis v Department of Labor and Industry (Wash.) 70 Pac. (2) 298. 
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dreii; a relief worker lias been lielcT lo be an employee; a 
hospital iiiteni has also been considered an employee; a convict 
or prisoner engaged in labor lias been regarded as an employee for 
compensation purposes; and a night watclimau who was em¬ 
ployed by several persons at a specified sum per night has been 
held not to bo an iiiclependent contractor.”^'’ A “workman” has 
been held to be synonymous with “employee,”^” and a ''servant” 
and an “employee” have been construed to be the same.””” On the 
other hand, a partner has been Jield not to be an oiiiplojmc,””^ raucl 
the illegitimate children of a deceased employee’s surviving wife 
not to be step-children.”" 

Naturally, the only justification for the eoiistructiou of a ivork- 
meu's eompensation statute, is to ascertain the true meaning and 
intent of the legislature,””” As may lie gatliored from what we 
have already staled, the general rules for the coiistruotion of 
statutes may be used in ascertaining' that intent.””'* For instance, 
the statute must be construed as a whole,””” an absurd consequence 
will be avoided, if possible,””** the history of the law may be re- 


314 Sands v Brock Candy Co. (Tenn.) 101 S.'W. (2) 1113, 

21D Industrial Cmnin. v MoWliorler, 129 Ohio St. 40, 193 N.E. 620, 96 A.L.R, 
1160. Contra: Vaivlfla v Grand Rapids, 264 Mich. 204, 249 N.W. 826, 88 
A.L.R, 707. 

210Bernstein v Beth Israel Hospital, 236 N.Y. 268, 140 N.E. 694, 30 A.L.R. 
598, 

21 T Calif Highway Comra. v Industrial Acc. Comm,, 200 Calif. 44, 251 Pac. 
SOS, 49 A,LR. 1377. 

218 Sargent y Knowlson Co., 224 Mich. 868, 195 NW. 8i0, 30 A.L.R. 993. 

2ii) Storm T Thompson, 185 Iowa 308, 170 N W. 403, 20 A.L.R. 658 But 
see Europe v Addison Amusements, Ine., 231 N.'Y. 105, 131 N.E. 750. 

33(1 Press Pub. Co, v Industrial Acc. Comm, 190 Calif. 114, 210 Pac. 820. 
But see Shaunon v Western Indemu. Co. (Tex.) 267 S.W. 522, that the 'word 
"employee” is more comprehensive. 

23iDezendorI v Nat, Casualty Co. (La.) 171 So. 160. 

222 Sharp V Vineland, 118 N.J.L. 567, 194 AU. 260. Also note Hargrove v 
Lloyds Cas. Co (Tex.) 66 S.W. (2) 466. 

223 Wilson v Doi-miiger, 218 N.Y. 84, 113 N.E, 454, 

224Victory Sparkler Co v Gllberl, 160 Md. 181, 153 AU. 275, MeVey v 
Chesapeake, etc., Tel. Co,, 103 W.Va, 619, 138 S E, 97. 

233 Workmen’s Comp, Exch. v Chicago, etc, R Co., 45 Fed. (2) 886; Lom¬ 
bard College V Industrial Comm., 294 III. 548, 128 N.E. 553, Comsiook's Case, 
129 Me. 467,152 Atl, 618; Post v Burger, 216 N.Y. 544, 111 NE. 351; Wick v 
Gunn (Okla.) 169 Pao 1087. 

22BUplioff V Industrial Board, 271 III. 312, 111 N.E. 128 
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ferred to,--' coutemporaueons (‘irciuiistauL’e.s exiiiiiined, dup 
weight given to admiiii.strative interpretiitioiis,--'^' and the deeisioiis 
of the courts other states may lie resorted to for a.ssistain-e.-'*'' 

Workmen’s compensation acts, however, should not he con¬ 
strued to apply to injuries .sustained before their enaetment.’’'” Nor 
should the provhsions of an aniciiduient he eon.strued as api)licable 
to iiijurie.s sustained before its passage.-^- Xevertheles.s, although 
the foregoing may be laid down as the general rule, retrospective 
operation Ls not objectionable where the alteration in existing law 
merely relate.s to remedy or procedure as contrasted to a siilistaii- 
tial right or duty,-®-’ In aeeord with this principle, the time within 


22 ' State V District Court, 13-1 Minn. 131, 158 N.W. 73,3. Moreover, the 
report of a legislative drafting committee has been resorted to for as.siatance. 
Pellett V State Industrial Comm., 162 Wis. 596, 156 N.W. 956. Resort to the 
legislative journal is likewise proper. Murray Hospital v Angrove, 92 Mont. 
101, 10 Pac. (2) 577. 

22 S Camunas t New York, etc., Co., 260 Fed, 40; In re Boyer, 65 Ind. Ap. 
108; Foth V Macomber, etc.. Rope Co., 161 WIs. 549, 154 N.W. 369 

220 Giunochio v Hydraulic Press Brick Co., 266 Fed. 564; Murray Hospital 
V Angrove, 92 Mont. 101, 10 Pac. 12) 577; State ex rel Bettman v Christen. 
29 Ohio N.P.N.S. 448; W’endt v Industrial Comm., 80 Wash. Ill, 141 Pac. 311. 
Similarly, the opinion of the attorney general is entitled to careful coa- 
sideration. City of Tyler v Texas Employers’ Ins. Assn. (Tex.) 288 S.W. 
409. 

230 Widdoes v Laub, 33 Dela. 4, 129 Atl 344. But the weight and value 
of such decisions will depend upon the similarity of the language of the acts 
involved. Ilphoff v Industrial Board, 271 III. 312, 111 N.E. 128. 

231 State Acc Fund v Jacobs. 140 Md. 622, 118 Atl. 159, 24 A.L.R. 434; 
Manley's Case, 280 Mass. 331, 182 N.E. 486; State v Gen Acc. Assur. Corp., 
134 Minn. 21, 158 N.W, 715, Arnold v S. R Mfg, Co.. 203 N.Y.S. 546, 208 Ap. 
Div. 305, Bahlkow v Preston (S.D.) 241 N.W. 93; In re Hibler, 37 Wyo. 332, 
261 Pac. 648. And note the discu.ssion of the construction of statute,s cre¬ 
ating new liabilities, § 250, supra, 

232 la this connection, see case of Wamboldt, 265 Mass. 300, 163 N.E. 910; 
Kirchner v Michigan Sugar Co., 206 Mich. 459, 173 N.W. 193. 

2.33 Otis Elevator Co. v Industrial Comm,, 302 III. 90, 134 N.E. 19; Crew 
v Trainor, 91 N.J.L. 87, 107 Atl- 905; Orton v Olds Motor Works, 240 N.Y.S. 
570, 229 Ap. Div. 46; New Amsterdam Gas. Co, v Patton (Tex.) 22 S W (2) 
540, aff. 36 S.W. (2) 1000. 
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wliich the claim must he filefl,-'’* the time for tlie hearing' on the 
claim,and matlei’s pertaining to appeals Ji'oni awnials made by 
the compensation commission,-^” will all depeml upon the law in 
force when the prescribed act is flone.^®'' Oonvevsely, the amount 
of the awcarcl,questionR of dependoney,^-'*” and provisions relat¬ 
ing to the notice of injury to the employer,-’"’ relate to substantial 
rights and consequently should depend upon llie law in effect at 
the time the accident occurs. 

§343. Descent and Distribution,—In the construction o[ the 
statutes of descent and distribution, the general rules of construe- 
tion will be utilized by the oourts.^'^’^ As in tlie ease of all statutes, 
the sole legitimate olijeet of conslruetion is to ascerLain tlie legisla¬ 
tive intentiou.^'^- In order to discovei- tliat intention, wiiere it is 
in doubt or ambiguous, statutes in pan mnle.ria, ,snph a.s tliose which 
pertain to dower, curtesy and liomestead rights, and even the eom- 


234 Duquoin v Industrial Comm., 129 III. 5-13, 1C1 N.IO, tOS; Crew v 
Trainor, 91 N.J.L. 87, 103 Atl. 905. 

236 Devine's Case, 236 Mass. 588, 129 N.E 114; Williams v Thompson, 
203 N.C, 717, 166 S.E, 906, 

288 People V McGooi'ty, 270 III. 610, 110 N.E. 791; Ilish v Iowa Portland 
Cement Co., 186 Iowa 443, 170 NW. 532; Corpora T Kansas City P. S. Co., 
129 Kan. 690, 284 Pac. 818; Thomas v Penn.sylvania R, Co., 162 Md. 509, 160 
Atl. 793, 

237 See Eish v lowa-Portland Cement Go., 186 Iowa 443, 170 NW. 532; 
Ahmed’s Case, 278 Mass. 180, 179 N.E. 684, 79 A.L.R. 660; Taeicett v State 
Comp. Comr., 108 W.Va. 43S. 151 S.E. 307. 

2.18 Preveshn v Derby, etc., Co., 112 Conn. 129, 151 AU. 518, 70 A.L.R. 1246; 
American Chain Co. v Salters, 80 Ind. Ap. 410, 14(1 N.E. 435; Blatohley v 
Dairymen's League, 232 N.Y.S. 437, 225 Ap. Dlv, 167, 

saocollwell v Bedford Stone Co, 73 Ind. Ap, 344, 126 NB. 439, Hausen v 
PIinn-O'Rourlce Co,, 183 N.Y.S. 213, 192 Ap. Dlv. 878. 

248 Schmidt v Baking Co., 90 Conn. 217, 96 Atl 963. 

241 Jones V Dexter, 8 Fla. 276; In re Miller Estate, 117 Ore. 399, 244 Pac. 
526 (ejusdem generis); Wooley v Shell Retro. Co., 39 N.M. 256, 45 Pac (2) 
927 (plain language is not to be varied on enmtahle grounds); Hite v Hite 
(Mass.) 17 N.E. (2) 176 (a literal interpretation will not be given where it 
conflicts with other sections). 

242 Williams v Wessels, 94 Kan. 71, 145 Pac, 856; Riggs v Palmer, 115 
N.Y. 506, 22 N.E, 188, 5 L.R.A. 340; In re Gwynn, 239 Pa. 238, 86 Atl. 789. 
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moil law, may Le consulted.-« The latter may he luoked to fur 
assistance heeause most of tlie Amenran statutes on deseeiit iiinl 
distribution are inudeled after the corininiii law, althonyli iiiurh of it 
has lieen discarded as unfitted to our institutions.-^* 

A great many of the worrls or expressions upiierally found hi 
the statutes of descent have hern judicially interpreted. Eefereiiee 
to a number of such words or teriii,s will indicate how tlie courts 
have subjected them to construetioii. For iustaiice, the word “heir" 
iu its primary meaning has been held to refer to the {lersmi ap¬ 
pointed by law to succeed to the estate in case of intestacy.-*'' It 
has also been construed to designate distributees,-*'* and to mean 
next of kill.-*' In turn, the word “kin” and ' kinship" are gen¬ 
erally considered as denoting persons related liy l)lDod.-*“ “Heirs 
at laiv" when used with reference to personalty means personal 
representatives or next of kin,-**’ and “lawful repre>seutatives” in¬ 
cludes and means legal heirs where real property is involved.-'’'* 
Tlie w'ord ‘'children” has heeu held to include illegitimate chil¬ 
dren,**"* but not grandchildren.-"- 

In the construction of statutes of descent and distribution, the 
court is not justified in creating exceptions not clearly or neee.s- 
sarily expressed,although irreconcilable conflict of a later en- 
actnieiit with an existing one will work an implied repeal of the 


243 Ti’ulove V Trulove, 172 Ind. 441, S6 N.E. 1018. But see Dickinson's 
Appeal, 42 Conn. 491, that the common meaning rather than the common 
law' meaning should be given to the words used in the statute of descent 

244 Ector V Grant, 112 Ga. 557, 37 S.E. 984; Crane v Eeeder, 21 Mich. 24; 
Prescott T Carr, 29 N.H. 453. Is it not more accurate to say that each state 
has established its own laws on the subject? Bates v Brown (U.S.) 5 Wall. 
710, 18 L.Ed. 535; Smallman v Fow’ell, 18 Ore. 367, 23 Pac. 249; Finley v 
Brown, 122 Tenn. 316. Also see Wall v Pfanschmidt. 265 Ml. ISO, 106 N.E. 
785, that the civil law is the basis of most American statutes. 

24n Himmell v Himinell, 294 III. 557, 129 N.E. 64. 

2tc Welbeiding v Miller, 88 Ohio St. 609, 106 N.E. 665; Quinn v Hall, 37 
R.l. 56, 91 Atl, 71. 

247 Qumn V Hall, 37 R.l. 56, 91 Atl. 71. 

248 In re Stolen, 293 Pa. 433, 143 Atl. 121, 59 A.L.R. 1402. 

248 Cotton V Cotton, 166 Tenn, 420, 61 S.W. (2) 655. 

230 Conley v lamison, 205 Iowa 1326, 219 N.W. 485, Also see Larkins v 
Boutson, 115 Ohio St. 639, 155 N.E. 227. 

231 Hastings v Hathbone, 194 Iowa 177, 188 N.W. 960, 23 A.L.R. 392. 

252 Lowrey v LePlore, 48 Okla, 235, 149 Pac. 1112. 

233 Collins V Metropolitan L, Ins. Co., 232 III. 37, 83 N.E. 542. 
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Nor will tlie court give retrospective effect to lows per¬ 
taining to descent unless clearly required,^'”’ altliongh there is no 
objection to such operation where the statute is merely remedial,^®'' 
Moreover, if remedial, the statnle will lie entitled to a liberal oon- 
strnctioii.^®'^ 

§ 344. Married Women's Acts. —So far as their construction is 
concerned, acts of this character do not now occupy the important 
place they formerly did. Mo.st of the statutes pertainuig to the 
separate property of married women have been iu effect long 
enough to have their interpretations fairly well established. Suf¬ 
fice it to say, in this discussion, that the authorities are not miifonn 
as to the nature of the construction to V'hieh they have been sub¬ 
jected. Where the acts have been regarded as remedial or en¬ 
abling', they hare been liberally comstrued.^'’'* Where they have 
been held iu derogation of the common law, they have been strictly 
construed An analysis of the various decisions, however, reveals 
that tlie type of construction seems to depend upon what feature 
of the statute is involved—if the remedy, the act should be given 
a liberal construction—if an abrogating provision, it should be 
strictly construed Rut whether this be a correct conclusion or 
not, if a strict construction is to he applied by the court, the 
statute cannot be extended beyond the classes or property clearly 
specified.-®' Nor should statute.s relating to the separate property 

State V Guinotte (Mo.) 204 S.W. 806, In re Gwynn, 239 Pa. 238, 86 
Atl 789 

285 Rock Hill College v Jones, 47 Md. 1. In other worcls, the law iu 
force at the time of deceased’s death determines who ahall inherit the 
property. Mostilla v Ash, 234 Ala. 626, 176 So. 366; In re Ratti'ay’s Estate 
(Calif.) 82 Pac. (2) 625 

230 Meller y Davis, 106 Mich. 300, 64 N.W. 338; Fitzpatrick v Simonson 
86 Minn. 140, 90 N.W. 378. 

2'>t Fitzpatrick v Simonson, 86 Minn. 140, 90 N.W. 378; In re Marchant, 
121 Wis. 526, 99 NW. 320. That statutes of descent abrogate the common 
law, see Gopenhaver v Pendleton, 155 Va. 463, 155 S.E. 802, 77 A.LR 324. 

25S Moore y Davhy, 6 Dela. Ch 193, 18 Atl 768; Chicago, etc, R Co. v 
Dunn, 62 III. 260; Burr v Swann, 118 Mass. 588; Farmers Exchange Bank y 
Hageluken, 165 Mo. 443, 65 S.W. 728. 

23D Cook V Meyer, 73 Ala. 680; Junction R. Co. v Harris, 9 Ind. 184; 
Weller y Thompson, 85 III. 197; Fitzgerald v Quanu, 109 N.Y. -141, 17 NE. 
354; Mayo y Gleason Bank, l-IO Tenn. 423, 206 S.W. 125. 

'2G0Quilty V Bathe, 135 N.Y. 201, 32 N.B. 47, 17 LR.A 521. 

251 Gordon y Gordon, 183 Mo. 294, 82 S.W, 11. 
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of married women be given a retroactive operation, nnless clearly 
reqiiirecl by the language, and e.speeially where vested rights will 
he inipaired.^“- On the other hand, if the statute relates solely to 
procedure or in uo manner affects vested rights, retroactive effect 
is generally nnobjectioiiable.*”’ 


§ 345. Foreclosure.—In the absence of a .statutory provision 
to the contrary, the method of foreclosure provided for by statute, 
is not an exclusive method,-"^ hut on the contrary cumulative,*'’'' 
But retroactive effect will not he given to a statute whieh makes 
the statutory method exchnsive by destroying all previous inethod.s 
of foreclosure so a.s to apply to mortgages existing before the 
passage of the exclusive method, unless clearly recpiired by the 
statute’s language.-®® N'evertheles.s, if the new law merely regu¬ 
lates the procedure of existing methods of foreclosure, the new 
enactment may operate retroactively,-®' Similarly, a curative 
statute whieh corrects defective foreclosures is uuohjectionahle,-®® 
uuless the foreclosure was absolutely void.^®® And since the pro¬ 
cedure incident to the foreclo,sure of mortgages is not in derogation 
of the common law, the statutes which prescribe such procedure 


CBS Bynum v Johnston, 222 Fed. 659; Fowler v Fowler, 138 Ky. 326, 127 
S.W. ion, Mathis v Melton (Mo.) 238 S.W 806; Hetzel v Lincoln, 216 Pa. 
St. 60, 64 Atl, 866. 

’03 Williams v King, 23 Fed. Caa. No. 17,725; Bruce y Bruce, 95 Ala. 563, 
11 So. 197, 

20r Furbish v Sears, 9 Fed. Gas. No. 5.160, Be Lay v Latimer, 155 Ga. 463, 
117 S.E. 446; Mason v Barnard, 36 Mo. 384. 

205 Mutual Bldg & Loan Assoc v Cormn (Calif.) 38 Pac. (2) 793, 

200 Galuaha v Meserve, 58 Calif. Ap. 174, 208 Pac, 348; Fisher v Green, 
142 III. SO, 31 NE. 172; Webb v Lewis, 45 Minn. 285, 47 N.W. 803; Jenkins v 
Griffin, 175 N.C. 184, 95 S.E 166. 

207 Scott v Barnes County, 115 N.D. 259, 107 N.W 61. 

20S Johnson y Peterson, 90 Minn. 503, 97 N.W. 384 

200 Finlayson v Peterson, 5 N.D. 587, 67 N.W 953, 33 L.R.A. 532. 
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will be libei'ally eimKtviu'd, in favor of llic inorlrpaK'oi'."""" 

§346, Redemption. — Redeniption sUiIuIch are rouiedial in na¬ 
ture and lienee are to be lilierally eou.sti'uodf'^'’ in favor of the 
redeiiiptionsr,^^^ iiiul ho as to effret tlieir beiioricio.nt purpose, 
especially where no injury will follow .such n ('on.slructlon.^'''' All 
doubt will be resolved in favor of 1lu‘ rifflit l<i mlec'iu,”''' and no 
riplht eonneeted therewith will lie eon.sidered taken away ex(!ep1, 
liy strict compliance with the reciuircnientH uecessar'y tlierofor.^^" 
Even so, in accord with the {•'(‘uernl rule of law, retroactive opera¬ 
tion of redempLiou slatutos is not favored by ihe eoni'ts.“^“ Ilut 
redemption statutes liave been held to be in derof>'aLion of tlie coin- 
nion law and tberefore properly snbjeed to a slriid wniKtrnel iou,-’^ 


aoonWi'iRlU V Wimberly, 9t Ore, 1, 'ISt Pae. 710. Tint sec Willciunon v 
Federal Land Bank, 108 Ml$s. (itR, ISO So. 218; err, dis. 108 Mias, Mti, 151 
So, 710, And alnco Ihc Coveclosure slatiUo ia in doroKaliou ot tlui emuuioii 
law, it should be alricUy eonalruocl. Alaml v llayovl (N.J.) Kill All, SOL 
Also see Tice v Tloe, 208 Iowa 145, 224 N.W, 571, that forocloHUi'ii HliiUUos 
are to he conatrued In the light ot their jrarposo and the power conferred 
includes everything neoesaavy to such inirposo, Moroovor, niorntovlum 
statutes, should ha liberally conalruod hi the mortgagor's favor, us they arc 
designed as a shield for ids protection and not ms a dovieo for dissoising 
him. Siegel v Atterbury, 6 N.Y.S. (2) 372, 254 Ap. Dlv. 51'l. Yot a staluLo 
authorizing a coiiliuuanca In forecloauro procoediugB is porniissive and not 
mandatory. Mo-shor v Young (Ariz.) 76 Pac. (2) 10;t7. 

270 Whiteman v Taber, 205 Ala. 319, 87 So. 363; Dozarlli v LargeiU, 138 
III. 95, 21 N.E, 218; Rambeck v LaBreo. 156 IVIlnh, 310, 194 N.W. 643; North 
Dakota Horse, etc,, Co. v Sermngard, 17 N.D. 466, 117 N.W, 453; Dlpple v 
Moville, S2 Mont. 280, 267 Pac, 214. TllgliL to rodcoin bs an "assoL", In ro 
Nossinan, 22 Fed. Supp, 645, 

2TiTomaBko v Cotton (Minn.) 273 N.W. 628. Anil ospoolaUy 1o pvolwcl 
him from a doficloney jiidgmenl. Meurer v Klmol, 267 N.Y.S. 799, 150 Mi,sc. 
113, 

272 Crawford v Horton, 231 Ala. 439, 175 So. 3L0; Mutual Jlldg, & Loan 
Ass'n V Willing (WIs.) 267 N.W. 297. 

27.1 Garibelli v Caribolli, 266 III. Ap. 163. 

27'i Daneiihauer v Dawson, 66 Ark. 129 , 46 S.W. 131, 44 L.ILA. 193, 

275 Caro V Wollenberg, GS Ore, 420, 136 Pac. 866, 

270 Malone v Roy, 134 Calif. 344, GO Pac. 313; Patterson Land Co, v Mor- 
chants Nat. Bank, 56 N.D. 90, 212 N.W. 512; Aldridge Hotel Co. v Malmu'd, 
171 Okla. 422, 43 Pac (2) 738, 

277 Wolf V Sehiichting (N.J.) 161 AH, 840; Planaen Y Day, 99 Ore. 387, 
195 Pac. 344. But see Anderson v Hill, 191 Minn. 414, 25+ N.W. 685 (mort¬ 
gage moratorium). 
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particularly as to the persons included.-''* This view, however, is 
not generally accepted. 

§ 347. Uniform State Laws.—The Uniform Negotiahle liistru- 
uients Act,-'^® the Uniform Warehouse Receipts Act,'*®® and, in fact, 
all of the uniform acts, should be interpreted and construed so as 
to effect their general purpose to make uniform the law of the 
states which adopt them. As has been stated with reference to 
the Uniform iVarehouse Receipts Act, they should be interpreted 
111 the light of the legislative intent to make the act universal in 
its application In a general way, these acts amount to a codifi¬ 
cation of the law on the subject,-®- as established by the weight of 
authority.®®® 

Obviously, the general rules of statutory construction are 
usually applicable to uniform laws,®®'* For instance, the words used 
in the act should be given their ordinary and natural meaning;®®'’ 
all the sections should be construed together,®®® and the decisions 


2i8Hei'vey v Kvost, 116 Ind. 268, 19 N.E. 125. The same lias been held 
with reference to the time for redemption. Fort Wayne Builders’ Supply 
Co. V Pfelfler, 60 Ind. Ap. 615, 111 NE. 192. 

270 tlniou Trust Co. v McQinty, 212 Mass. 205, 98 N.E. 679; Continental 
Sav, Bank y Elliott, 166 Wash. 283, 6 Pac. (2) 638. 

280 City Nat. Bank of Decatur v Nelson, 218 Ala. 90, 117 So 681, 61 A.L.R. 
938. Mason v Exporters & Traders Compress Co. (Tex.) 91 S.W. (2) 75S. 

2Si Ibid. Also see § 23fi, supra. 

281 American Bank v McCombs, 105 Va. 473, 54 S.E. 14. 

283 Campbell v Cincinnati Fourth Nat. Bank, 137 Ky. 555, 126 S.W. 114. 
28aDowell Co-op. Bank v Sheridan, 284 Mass. 594, 188 NE 636, 91 AL.Il. 
1176; Peter v Finzer, 116 Neb. 380, 217 NW. 612 

280 Union Trust Go. y McGuinty, 212 Mass. 205, 98 N.E. 679. Also see 
cases under note 284, ibid. 

280 Campbell v Fourth National Bank, 137 Ky. 362, 125 S.W. 74. 
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oJ] other states I'csoi'tod to for a.ssistaiu'.e,^’^’' even tliouKli not uui- 
lorm^'^'’ Moreover, the law laerchiuit may l)e rfiferred to J'or as- 
sistaiioe in ascGrtainhif'' the mcaiiinft' of fionhtful woials,-"’* Ikit it 
is not ])ropcv for the eoiirt lo coiislviio one uiiifoi'm aef, in (nnmee- 
tion with another; they should be eonslvued separiitely.^'’® They 
arc not in pari miUerhi. Home deeisioivs seem to le^'ard the uni¬ 
form acts as declaratory of the conmuni law,-"* and others as in 
deroft'ation of the common law, so that they will ho strhfily eon- 
strnod against those who seek relief Iheremulcr.""- It is suggested, 
however, that the tyjm of conslrmftion should depend ui)oii the 
nature of the provision snscieptihle to eonstnietion. 

§ 348. Statute of Frauds.—The nul.horities are in eonfliet as 
to whether the statute of frauds should he given a strict or a lib¬ 
eral oonstruelion. Whore tlie stalulc is regarded as In derogation 
of 1Iio eomnioii law, it has been striolly eonsinied,-"" hut the ti’emi 


afl7 Union Trust Co. v McGuinty, 2,12 Mass. 205, 98 N.M 579; lleciorrt v 
Rochester Trust Co, (N.H.) 192 All, 177, Ufl A IMl, 1218; Voi'ftan y Smodal 
(Wis.) 234 N.W. 89G. A.s lins been said with rol'oi'onco to Iho Unitonu Sales 
Act, they should be coaslniocl in ae.eord Tvllh the e.ouslruction iilacecl on 
suoli acts in other aUtoa. Inlonialional Mlillug Co. t North Vlalln Flour 
Milts (Neb.) 239 NW. 22; Hulehinaon v lloimer, 28 Ohio Ap. 22, 1(52 N,I9. 
‘153; Stewart v Hanson, G2 Utah 281, 218 Pac. 959, 4-1 A,U.U. 340. Also seo 
llecoi'd V Hochostei' Trust Co (N.H.), supra, that tho Noffollabic Instru- 
uients Act la ieeialntion within iho itollcy of conn try-wide nnii'oi'inlly, wlileh 
requii'es that construction of such leKi.slatlon in other slaLos be Ireatod and 
receive authority a.s a part of their body of unwi'ilton law. And olivloiiHly, 
the decisions of the slate from which tho act Avaa adopted la ontitied to coii- 
.sideration. SLadler v I-Iciena First Nat. llaiilc, 22 Mont. 190, 5(i Pac, 111. 
Even the English sales act may be referred to Ward v Groat Atlanllc, clc,, 
Co„ 231 Mass. 90, 120 N.E. 22B, 5 A.L.R, 242, 

298 Holliday v Hoffman, 85 Kan. 71,11C Pac. 239. 

smWeLtlanger v Baxter, 137 Ky. 392, 125 S.W. 74. And if the uniform 
act is silent, the law merchant will apply. Bryant Stain Panic v Mitchell 
(S.D.) 275 N.W. 262. 

280Baiilcars Capitol Furu, Co, v Hall, 11 N.J. Mlso. 13, 1(53 All, 566. 

201 See Kirby v Gibson Iletrig, Co., 274 Mloh. 395, 204 N.W. 840 Also .see 
Interstate Baiilcing & Trust Co. v Brown, 235 Fed. 32. For aiipHcatlon of 
liberal conatrucLlon, see Kershaw v Booth, 177 III. Ap. 117, 

202 Dayton Scale Co. v General Market Go., 248 III. Ap, 279. 

203Selvage v Taibotl, 175 Hid. 648, 95 N.lil, 114; Upton Mill, etc., Co, v 
Baldwin Flour Mills, 147 Minn. 206, 179 N.W, 994. Also see Box v Siandord, 
21 Miss, 93, Ki'atzer v Day, 12 Fed. (2) 724, 
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seems to favor subjeetiug it to a liberal coiistruetioii.-®^ This latter 
view is imdoiibtedly proper where the statute of frauds is regarded 
as procedural.^®^ And the statute is generally regarded by the 
courts as a most beneficial one which should be liberally construed 
to effect that object.^'”' Consequently, a construction should lie 
avoided, if possible, which will operate to continue the evils aimed 
to be remedied by the statute of frauds.^“^ 

A number of words or phrases commonly used in the various 
statutes of frauds have been interpreted by the courts. They are 
generally indicative of the liberal attitude of the courts. Thus, the 
word "person” will include a corporation;the word ‘‘upon” 
has been construed to be "tberenpoii”and the expression “not to 
be performed” is regarded as permissive,®™ And in seeking to 
ascertain the meaning of the statute of frauds, where it has lieen 
adopted from the law of England, the English statute may be con- 
siderecl.®“ 

§ 349. Statutes of Limitations.—At one time there was a ten¬ 
dency upon the part of the courts to look with disfavor upon 
statutes of limitations and to subject them to a strict construction.®™ 

2 i)'i Breckinridge v Crocker, 78 Calif. 529, 21 Pac 179, Wilsou v Bevans, 
58 III. 232; Oakinan v Rogers, 120 Mass. 211; Haeberle v O'Day, 61 Mo. Ap, 
395; Farrell v Mantzer, 102 Wash. 629, 174 Pac 482. And note Ricliaidson 
Press Co V Albriglit, 224 N.Y. 497, 121 N.E. 362, and Mauls v Bucknell, 50 
Pa. 39. 

soil Kingsley v Conaius, 47 Me. 91. That it is a procedural statute, see 
Levi V Murrell, 63 Fed. (2} 670. 

mil Hartley v Saudl'ord, 66 N.J.L. 627, 50 All, 454, 55 LRA. 206; Nugent 
V Wolfs, 111 Pa. St. 471, 4 Atl. 15; also see Upton Mill, etc,, Co. v Baldwin, 
147 Minn. 205, 179 NW. 904. The statute’s purpose is to remove tempta¬ 
tion to perjury and to protect innocent parties from the consequences there¬ 
of. Leytham v McHenry, 209 Iowa 692, 228 NW. 639. 

enr Pratt v Millar, 109 Mo. 78, 18 S W. 965. Also see Stauffer v Hulwicli, 
176 Ind. 410, 96 N.B. 154, that the statute should he strictly construed in so 
far as it affords protection to fraud. And see Note m 9 A L,R, 537. 

cos See Note, 20 Ann. Gas. 741 

cno Walker v Russell, 186 Mass. 69, 71 NE 86. 

.100 Arkansas Midland R, Co v Whitley, 54 Ark. 199, 15 S.W. 465. 

301 WesLheimer v Peacock, 2 Iowa 528. 

300 Muagrave v McManus, 24 N.M. 227, 173 Pac. 196. Also see Ciockei v 
Ireland, 252 N.Y.S. 631, rev, 256 N.Y.S. 638. 
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Todiiy, liowcvei', sunli iStatntciH lu-e scutti'aJiy lihc'i'iilly coii.sti'uod,'"’* 
Blit ilie court will not K‘iv(! tliom ii strained (‘oiisirucLioii in order to 
avoid their intended i'rr(!ct,“*' nor create an exception where noiie 
exists,'’"" rejj'ardloss of the nature of the oxeeption,'''"" In i'act, the 
language should he given its ordinary meaning,the .statule com 
strued as a whole,’"'* and el'i'ect fully giiveu i,o every [nirt.'"’" And in 
a,scertaiuing the ineauing of the legislature, the coui't may properly 
resort to the inuictuation,'”® to the .section headings,"” to statutes 

acsMendlni v Mihier, 47 Idaho 439, 27G Puc. 313; Wurren v ClenuunKor, 
120 III. Ap. 43G; Patterson v Pedsloc-Gaubert Oo., 174 Ky. •17, 1!)1 S.W. 070; 
Stale V Yates, 231 Mo. 27G. 1.32 S.W, 072; ValoiUo v CtoKalano, 107 N.J.L. 
4GS, 154 AIL S17; 011:1:8 v Lester (Tex.) 41 S.W. f2) t(H; irnUod Scdiii'Uy 
Life Ina. Co, v Mnaaey, 159 Va. 8.32, 104 S.IO. 529, 107 S.H, 248, Hut a short 
statute of ]linllaUQi:a has been suhjeetod to a strtel eons true. LI on. SI. Louis, 
etc,, R, Co. V BatQ,HVitlo, etc., Tol. Co., 8(1 Ark. 300, 1,10 S.W. 1047. Such 
statu tea are also liberally ooustruod In the Koveruuient’s favor lu aellons 
against the goveiuunont, W. P, Brown A Sons v 282 U.S. 28,I, 75 

L.Bcl. 343, 51 S.Cl, 140. But Htiiintea of llmilallonH do not apply io (ho 
goyernnient, unless inaclo expressly applleablo, B.S. r Seaboard Air Lino Hy. 
Co,, 22 Fed. (2) 113, or oven to a city whore sli'lelly pnblie rlglils arc in¬ 
volved. Clokey v Wabash Tty. Co., 353 III. 349, 187 N.M. '175. As a rosull, 
so far as a inunlcipallLy Is coucormul, a. strict eo:is(riU'li()n ia lltvor of the 
oily is not retiulred where proprlolary rights aro involved, lObell v Balter, 
137 Ore. 427, 299 Pac, 313. And a statule saving an aeilon from the bar of 
llmilatioiis, being remedial, is also ontltlcd lo a liberal construcilimi llryant 
v Mulder, 1(13 Tenn. COO, 45 S.W. (2) 48, 

flinUnion Tool Co, v Pannci's, etc., Na(lmia) Hank, I!I2 Calif. 'Ifl, 218 
Pac, 424. 

■lOii Swlcard v Bailey, 3 Kan. 507; Hamiicr y Vasoo DoUa Lumhor Co„ iOO 
Miss. 349, 65 So, 45C; Collins v Peaao, 14(i Mo. 135, .17 S.W. 925; 'I'uxas te P. 
lly. Co V Ward Comity Irr, Dist, (Tex.) 257 S.W. 333; .lolinson v Mwi'ltl, 126 
Va. 1G2, 99 S.E, 785. 

.'tooButler V Craig, 27 Miss, (i28; ttlb.sou v .Tonsoii, 48 Utah 2'M, 158 Ihic, 
42C. And so, statutes of llmilatioiis wlilcli make oxc,options lu favor of 
persona under disability are strictly constriiod. Aadorson v Mutio, 99 Mont. 
421, 45 Pac. (2) 771. Moreover, the oiuuiierailon of spotilflc oxcoptloiis lin- 
iiliertly excludes all others. Kenyon v I'lloctrle R, Co., 51 R.l, 90, 151 ALL 5. 

.'tor Borchert v Bash, 97 Neb. 593, 15(1 N.W. 839; Wrou V Dixon, 10 Nev. 
170, 161 Pac, 722, 1C7 Pac. 324. 

MB Pattor.soii V Peasloe-Gaubert Co„ 174 Ky. '17, L91 S.W, 070, Also oeo 
Sproat V Plan, 189 Mich. 28, 156 N.W. 361, 

•Ml) Salomon v Pioneer Co-opoi'ntlyo Co., 21 Fla. 374; Ovuuui v Van Avs- 
dell, 12 N.M. 344, 78 Pac. 48, 67 L.RA 438. 

•BIO Mooney v Camden Iron Works, S3 N.J.L. 32. 83 All. 770, 

Btr Cytron v Si, Louis Transit Co., 205 Mo. 700, 104 S.W, 109, 
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in pari inateria,^^^ to the legislative history,aiul, where the 
statute has been adopted, to the eonstrnetioii of the state of adop- 
tion.^^'* It is also proper for the court to consider the effect or the 
suggested construction.-’^'’ "Where this is done, a coiistructioii which 
favors the legality of the statute ivill be preferred by the court 
over one which result.s in the statute’.s illegality;”® a eoustruotion 
which results in an absurd or unjust result will not he accepted, 
unless the language clearly reciuires its acceptance; and retro¬ 
active effect will not he given to statutes of Hniitations, unless such 
is clearly the legi.slative intention.”® 

In the event there is a conflict between two periods of limita¬ 
tion, the court will usually apply the one establishing the longest 
period.-”® Similarly, where a general statute of limitations applies 
to many instances but conflicts -with a statute which applies to a 
particular case, the specific statute controls,®-® even though the 
general statute ]irovicles for a longer period.®” And where the 
statute fails to embrace certain cases, it will be presumed that such 
cases are not subject to the period of limitation prescribed by the 


312 elite V Selignian, 38 Fed. (2) 179; Arend v Mylauder, 39 Ohio Ap. 277, 
177 N.E. 377. 

313 Platt V Carter, 187 Iowa 777, 174 N.W. 786; Brinckerliotf v Bostwick, 
99 N.Y. 185, 1 N.E. 663; Pietscli v Wegai-t, 178 Wis, 498, 190 N.W. 616. 

314 Lambertaon v Grant, 94 Me. 508, 48 Atl. 127; Borchert v Bash, 97 Neb. 
593, 150 N.W. 830; Olatmanns v Glenn, 78 Okla. 70, 188 Pac. 886 

315 Jennings v Lowery & Berry, 147 Miss. 673, 112 So. 692, Adams, etc., 
Co. V Keuoyei’, 17 N.D. 302, 116 N.W. 98. 

awBontlls v Puhllc Utilities Comm., 67 Colo. 563, 189 Pac. 775; People Y 
Simon, 176 III. 165, 62 N.E. 910; Harrison v Harman, 76 W.Va. 412, 85 S.E. 
646 

31- See § 177, supra. 

318 Payne v Ostrus, 50 Fed. (21 1039, 77 A.L.R. 531; Landers v Smith, 78 
Me. 212, 3 All. 463, Harrison v Harman, 76 W.Va. 412, 85 S.E. 646. 

310 McCormick v Eliot, 43 Fed. 469; George v George, 250 III. 251, 95 N.E. 
167; Norris v Tripp, 111 Iowa 115, 82 NW. 610; Bm-nes v Simpson, 9 Kan. 
658; Carpenter v Hadley, 118 Me. 437, 108 Atl. 679; State v General Aco., etc., 
Asaur. Corp. (Minn.) 158 N.W. 715; Tice v Fleming, 173 Mo. 49, 72 S.W. 689; 
Hall V Brennan, 140 N.Y. 409, 35 N.E. 663; Sample v London, etc,, Ins. Co, 46 
S.C. 491, 24 S.E 334, Hanford v King County, 112 Wash. 659, 192 Pac. 1013. 

320 Sutton V Hancock, IIS Ga. 436, 45 S.E. 504; Orzem v McNeill, 103 Kan. 
429, 175 Pac. 633, 3 AL.R, 1598; Clark v Kansas City, etc, R Co., 219 Mo. 
524, ns S.W. 40, 

321 Orzem v McNeill, 103 Kan. 429, 175 Pac, 633, SALE 159S; Virtue v 
Creamery Package Co., 123 Minn. 17, 142 N.W. 930 
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sialule.’'-” ThiK in ospouiiilly Ivuc wil.Ii n'l'oroiuA' tii iJic H'ovci’uiUGnl, 
for sialutPR of liiuiUiiions do iioL l)'md ilio Novoroifi'ii willioiii ex¬ 
press words of iiicJiiiSiou.'*"' 

We have already indi(‘,ii.U‘il lliivl, slfituU's oC limiliiLions do nol, 
operate retrospectively, unless eleaidy i'e.<iuii-e<l lo do so by virtue 
of tlieir IfuigTOfi'O.''*'* lii fad, it will ho pi'CNiiiiied llial, llioy are 
intended to o])ei'ato pro,spedivdy only.'''’’' Ninu'rlhele.ss, .suoli stat¬ 
utes will often have retvoadive e.flVd, hy vii'tiu' of express liiii^nai^t'e 
or by ucccssai'y iuipiie.iitioM.'''"" As a result, existnod |)eiidiiiK' 
eaiises of action may be elfeeted,^"^ the iciiglh of the pei'iod may be 
altered; or a period esLiibli.slied where luiiie prindously existed,™ 
Where retroactive effect is f'dreii, it is only eipiitnble that a ren- 
souablc period lie allowed before tlie effeetive dale <d' the sliilute 
so far as causes of actions auledaliiiK' its piossa^i'c are eoiieonu'd.'''"’ 
Indeed, the failure to i)i'uvide foi-sueli a, period lia.s been held iiidiea- 
tive of tlie lop'islative intent tlial the stalnli' slnnild not operate 
retrospectively,And where a e.anse of mdimi lias lienomi) biivml 

■122 ciarlc V Kaiifliis Oily, ole., H. Co., 21.0 Mo. n2'l, 'li.S ,S,W. ■10; Penier V 
Wdlcor, tl6 N.Y.S. 015, 03 Miso. 262. 

!12!!Dollar Savlnsa Dunk v Tt.S. (U.S.) HI Wiill, 227, 22 l>,l'!il, 80; Wlilttci- 
more y Paoplo, 227 III. 4153, SI N.IC. •127. Also sco Pdople v Dalilwln, 1S8 
N.Y.S, 542,137 Ap. Div, 280, (uul note 30,3, suiirii. 

fi2'l Soa § 2SB, supra, 

.125 Clark V Kansas City, etc., R, Co., 2t9 Mo. 021. IIS H,W, HI, 

.121) I-Ieiii'icks Y Davoiipoi't Loe.oniolivc Woitm, 20:l Iowa 1395, 211 N.W, 
585; Acker v Ackor, SI N.Y. 14.3. 

.127 Sohn V Watorsou (U.S.) 17 Wall. 030,21 UKii, 737; MeMnllrc v llrowii, 
28 Ind. 347. 

ass Crothora v Ktllaon llleclite Co., M.3 Fed. (idfi; ITealli v lla/.oHu, 10!) Ky, 
565,167 S.W. 905; Carson v Norfolk, ole,, U, Co„ 12S N.C, !I0, 3S .S.l',’, 2S7, 

acoQrldley v nariios, 103 IK. 211. 

a.ii) See § 2S5, aupra. 

an WinklGiiiaii v Dos Moinas, olc., Devno ntst., 171 Mo. Ap, ■19, 15,3 ,S.W, 
639. And see Cronlielm v Dovoraau, 22.5 Ala. l!l!l, I 12 So, 00(1, lluU, stalules 
of limUatioiis, boiiiR vorai)dial, im ninoiulmrnl lliereto may opi'i'iilit vrlro- 
.ictiYEly, provided sucili ts Die clear Icpislallvo iniciil, and ii I'eii.soniihle lime 
la allowed after en/iclmenl for LUo.sc attecled (o asserl tlielr rtnlilH. Also 
note People v Cohen, 240 N.Y. 419, 157 N.E. 015, that fllaUitos of limitation 
are not I'etroacllve, unloaa exi)re,s,s]y so dcehirod, cyen IlniiiR'h a veasnniiblc 
lime is allowed between the pnsafiKa and the oCfcotIvo dale, And a slalnlo 
shortening the period of linjiliUlon la not presumed lo be pi'OHiiecllvc, H' U 
allows a reasonable Interval aflov eiiaetmcm. bl, H. Parks Sholliir Co, v 
Jones, 265 Mrss. IOS, 163 N.lil, 8S3, 
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under an existing statute of limitations, it will not lie revived ex¬ 
cept where the language of the latter enactment clearly requires 
it 33- 

Numerous words and phrases appearing in statutes of limita¬ 
tions have been construed by the courts. Illustrative of the court’s 
attitude, the phrase "has arisen in another State" has been con¬ 
strued not to airply to a state through which the debtor may pass 
or reside before coming into the state where the action is instituted 
again,St him; 33® the word "arisen" and the word "aecnies” are 
generally regarded as synonymous; 33* the phrase "out of the 
state" will apply equally to a resident of the state who has been 
absent as well as to a person rvho has always resided out of the 
state, 335 and the word “hereafter," found in an amendment to a 
statute of limitations, has been regarded as strong evidence that it 
operates in futiiro}^'^ 

§ 350, Pensions.33’ —Pension statutes should he liberally eon- 


393 Hoiikins V Lincoln Trust Co., 233 N.Y. 213, 135 N.E. 267. Also note 
Ricliarcls v Carpentei', 261 Fed. 721: Bowman v Coekrill, 6 Kan. 190; Kins¬ 
man V Cambridge, 121 Mass. 558; Dennig v Meckfessel (Mo.) 261 S.W. 65, 
Henson v Slaughter Co, (Tex.) 206 S W. 375. .Some states seem to deny this 
power ot revival completely School Dist. v Blodgett, 155 III. 441, 40 N.E 
1025, 31 L.R A, 70; Dunbar v Boston, etc., R Co., 181 Mass. 383, 63 NE. 916; 
Elugai'tner v Illinois Steel Co., 103 Wis. 373, 79 NW, 433. 

as.') West V Theia, 15 Idaho 167, 96 Pac. 932 

.3.3r Bruner v Martin, 76 Kan. 862, 93 Pac, 165 "Actions for debt" does 
not mean common law actions for debt literally. Rose v Bank (Tex.) 59 
S W.. (2) SIO 

.')3."i Ruggle.s V Keeler (N.Y.) 3 Jolins. 263. 

3311 McMalion v Arnold, 94 N.Y.S. 775,107 Ap. Div, 132. 

.137 For origin o£ Federal Pension System, see Note; 7 A.L.R. 1344. And 
Cor validity oC cevtaiii pension acts, see Veterans Weltare Board v Riley, 189 
Calif. 159, 208 Pac. 67S, 22 A.LR, 1531 (to .soldiers and their families); 
People V Westcliesler County Nat. Bank, 231 N.Y, 465, 132 N.E 241, 15 
A L.R 1344; Busser v Snyder, 282 Pa. St. 440, 128 Atl. SO, 37 A.L.R. 1515 (act 
held valid iiotwitlistaiiding it was socialistic), Denver, etc., R, Co. v Grand 
County, 51 Utah 294, 170 Pac. 74, 3 A.L.R. 1224 (Mothers' Pension), Also 
see Baltimore v Puget, 164 Md. 335, 165 Atl, 618, 88 A L.R 1058, where a 
mothers' pension act was held to be a public and not a public local law. For 
construcLioii ol pension acts, generally, see Note, 88 A.L.R 1069, That the 
Old Age Assistance Act is not a pension act as its benefits are not based 
on age alone. Stale ex rel Ecla-oth v Borge (N.D.) 283 N.W. 521. 
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striied in favor of the intended beneficiaries.®^® As a result, the 
literal terms of the statute do not need to be followed since it is 
the spirit of the statute that controls its iiiterpi'etatioii.®®’* Accord¬ 
ingly, the word "children” will iuclude gTandcliildreii,®^“ aud 
iUegitmiate children where the parents marry and recognize the 
child as their own.®^^ But the rule that pension acts shall be given 
a liberal construction is not without exception. Penal provisions 
will be given a strict construction. 

It has been held that the establishment by statute of a pension 
is not to be construed retrospectively so as to confer benefits, 
nor retrospectively so as to uielude a deduction from the pension 
graiited.®^^ Aud in accord with the general rule, a person does not 
acquire a vested right to a pension, so that it may uot be lessened 
or whoU]^ taken away.®^“ Nevertheless, the right to a pension— 
whether it he puhlie or private—may xuuler certain circumstances 
become vested. It will where the right accrues liy virtue of a con¬ 
tract of employment entered into and continued l)y the beue- 
fioiary,®'’'’ Aud so fur as any payments due, the beneficiary cer- 


338 Walton V Cotton (U.S.) 19 How. 365, 16 L.Ed. 658; Logue v Penning, 
29 Ap. D.C. 519; O'Dea v Cook, 176 Calif. 659, 16D Pac. 366; Price v Society 
tor Say., 64 Conn. 362, 30 Atl. 139; State ex rel Holton v Tampa, 119 Fla. 
556,159 So 292, 98 ALR. 501; People v Oak Park Piremeii's Pension Fund, 
220 III. Ap. 242; Dahlin v Missouri Comm, for Blind (Mo.) 262 S.W, 420; 
Yates County National Bank v Caipenter, 119 N.Y. 550, 23 N.E 1108. 

339 Yates County National Bank v Carpenter, 119 N.Y, 650, 23 N.E. 1108, 

aio Walton y Cotton (U.S.) 19 How. 355, 15 L.Ed. 658. 

3iiU.S V Skam, 27 Fed. Cas. No. 16,308. 

a42Ballew V U.S., 160 U.S. 187, 16 S Ct. 263, 40 L.Ed, 388; U.S. v Nice- 
wonger, 20 Fed. 438. ‘'Penalty”, "forfeiture” and "liability” held synony¬ 
mous with "punisbment", see U.S v Reiselnger, 128 U.S. 398. 9 S.Gt. 99, 32 
L.Ed. 840, “Purposely” must be given its ordinary meaning—intentionally, 
designedly, expressly. Alabama Pension Comm, v Helms (Ala.) 170 So. 649, 
cert. den. 170 So 651. 

a«u S, V Alexander (U.S.) 12 Wall. 177, 20 L.Ed, 381, 

3iiReynolds v U.S., 292 U.S. 443, 78 LBd, 1353, 54 S.Ct. 800 (deduction 
Cor board at hospital already incurred prior to the enactment of a statute 
forbidding such deduction). 

9-15 U.S. V Teller, 107 U.S. 64, 2 S.Ct. 39, 27 L.Ed. 352, Buetel v Foreman, 
288 III. 106, 123 N.E, 270; In re Snyder, 93 Wash. 59, 160 Pac. 12 (mother’s 
pension). Also see Lynch v U.S. 292 U.S. 571, 78 L.Ed. 1134, 54 S.Ct, 840. 
Pensions are usually bounties which may be given, withheld or recalled at 
the discretion of the legislature. Abbott v Morganthau, 93 Fed, (2) 242. 

340 State ex rel Holton v Tamnn. 119 Fla. 556. 159 So. 292. 98 A.L.R. 501. 
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tamly has a vested right theretod-*- The right tu a peiisi.in slioiild 
also be regarded as vested where the intended beneficiary, either 
voluntarily or involuntarily, emitriliutes toward the pension.’^'^ 
This should he true whether the pension is a piililie or private one, 
or one totally supported liy the contributions of the intended lieue- 
ficiaries or maintained liy taxation The recipient of the ]iension 
under these circmustances is not simply the recipient of charity. 
One may not acquire a vested right to he supported liy charity Inil 
the right to a pension maintained in whole or in part by the hene- 
fioiarj'’s contributions re.st.s upon a finasi-cmitractiial comsidera- 
tion.^^® 

It would, therefore, seem that any statute which provides for 
the creation of a public pension system, whether it pertain to old 
age, disability, or iniemplojunent lienefits, if the intended bene¬ 
ficiary contributes towards its creation or maintenance, should he 
given a liberal construction in favor of the beneficiary. Statutes 
of this type have as their primary purpose the relief of the intended 
beneficiaries from suffering and want, and if such statutes are to 
operate effectively, they should he construed so ns to promote and 
spread their humane purpose Harsh and technical constructions 
should obviously be avoided. Only where the pension is purely a 
bounty eau a strict construction against the intended or apparent 
beneficiary, he justified, although even here the tendency is de¬ 
cidedly in favor of liberality.®^®®' 

§ 351. Poor Laws—Relief, Etc.—^At commou law only a moral 
duty existed to support the poor and needy,®®® but today it is not 


siiPenuie v Reis. 132 U.S. 464, 10 S.Ct 149, 33 LEd. 426: Gibbs v Min¬ 
neapolis, etc. Relief Ass'n, 125 Minn. 174, 145 N.W. 1075. 

818 See Stevens v Minneapolis P. Dept. Relief Ass’n, 124 Minn. 381, 145 
N.W- 35, wliere it was held that the benefieiary could not arbitrarily be 
deprived of any part of the pension, except that which he did not contribute. 

349 state ex rel Holton v Tampa, 119 Fla. 556, 159 So. 293, 98 A.L.R. 501. 
But note Ruth v Wellington (Pa.) 32 D. & G. 657. 

349 a See Price v State Social Security Comm, (Mo. Ap ) 121 S.W. (2) 298; 
Moore v State Social Security Comm. (Mo. Ap.) 122 S W. (2) 391; Conant v 
State (Wash.) 84 Pac. (2) 378. But note State ex rel Eckroth v Borge (N.D.) 
283 N.W. 521. 

359 Patrick v Baldwin, 109 Wis. 342, 85 N.W 274, 53 L.RA, 613. 
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only a public^'’’- Imt a statutory duty as well.“““ To a certain 
extent, our poor laws are modeled after the English lawd"^ And not 
being considered remedial, they are subject to a strict construction, 
as a result of which, their scope is not to be extended by coiistriic- 
tion,®®‘‘ Ill other words, the statutes which provide for the support 
of the poor should not lie extended liy implication; at least, no fur¬ 
ther than is absolutely necessary to effect the purpose of the legis- 
latioiid“^ As a result, no person will be entitled to pulilic assistance, 
unless lie comes clearly within the scope of the law.'^’’*' Neverthe¬ 
less, several cases subject statutes of this tyiie to a libera! coii- 
struetioii so as to effectuate the lienevoleut purpose of such legis- 
lationd'^'^ Undoubtedly, the humane and benevolent purpose can 
be much better carried out where the act is subject to a liberal 
eonsti'UGtioii. It would seem far belter that the spirit of the act 
should control its strict letter, particularly in eases of dire distress. 

But regardless of the nature of the eonstructiou given to relief 
statutes, they should not be construed to operate retroactively, 
unless such is the clear and certain intent of the legislature®'''* 

351 State V Osawkee Township, 14 Kan. 418. That the care of handi¬ 
capped and underprivileged persons is a responslhilUy of the state, see 
Conant v State (Wash.) 84 Pac. (2) 378. 

352 Patrick V Baldwin, 109 Wis. 342, 85 N.W. 274, 53 L.H.A. 613, Cerro 
Gordo County v Boone County, 152 Iowa 692, 133 N.W. 132; State ex rel 
Qllpluv Smith (Mo.) 96 S.W. (2) 40. 

353 Heidlebei-g v Lynn (Pa.) 5 Whart. 430. But see Common, v Hunt 
(Mass.) 4 Mete. Ill, that the poor laws of England did not become a part of 
the state law since they were not adapted to our conditions. 

951 Cerro Gordo County v Boone County, 152 Iowa 692, 133 N.W, 132; 
Patrick v Baldwin, 109 Wis. 342, 86 N.W 274, 63 L.H.A. 613, 

355 Morristown v Hardwick, 81 Vt. 31, 69 Atl 152. 

356 Wood y Boone County, 163 Iowa 92, 133 N.W, 377; Soper v Wheeler, 
239 Mass. 327, 132 N.E, 46; Miller v Tucker, 142 Miss. 146, 105 So, 774; 
Shelley v Mo. Comm, for Blind, 309 Mo. 612, 274 S.W. G88; Gilligan v Grattan, 
63 Neb. 242, 88 N.W. 477; Lander County v Humboldt CounLy, 21 Nev. 415, 
32 Pac. 849; Hoane v Hutchinson County, 40 S.D. 297, 167 N.W 168; Ogden 
City V Weber County, 26 Utah 129, 72 Pac. 433. 

357 Beach v Marion Tp., 2 Ohio Dec. (Reprint) 221; Ogden City v Weber 
County, 26 Utah 129, 72 Pac, 433. Also see Note, Ann. Cas, 1913 C 82. And 
note Frankel v Goldstein, 280 N.Y.S. 191, 155 Misc 531. But the penal pio- 
visions should be strictly con.strued. Rlsner v State ex rel Martin, 65 Ohio 
Ap. 161, 9 N.E. (2) 151 

958 Stone V Stone, 32 Conn. 142; Augusta v Watei'ville, 106 Me. 394, 76 
Atl. 707; Worcester v Barre, 138 Mass. 101; Clark’s Appeal, 186 Mich. 300, 
152 N.W 920. 
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■Relief legislation is primarily intendeil to take rare nf the inmie- 
diate needs of indigent persons rather than to eover incidents and 
matters which are past. Nor will statute.s which are intended to 
care for the poor be repealed by implication.*'''''' unless such is the 
clear intent of the legislature.^®® 

It i.s not always easy to determine whether relief statutes are 
mandatory or not. Naturally, in order to ascertain whether their 
provisions mmst be followed, the u.sual tests are applicable.''"" It 
would seem, however, that consideralile di.scretioii .shoidd he af¬ 
forded those whose duty it is to administer the legislation.""- But 
when a needy person comes clearly within the provisions of the 
law, he should receive the relief prescribed 

As may be gathered from the foregoing, the genera! rules of 
construction applicable to statutes generally will apply to relief 
laws.®"® As au example, statutes in pari mafeiia may he resorted in 
for assistance where the meaning of the relief .statute i.s in doulit.®"'* 
Technical words shall lie given their technical meaning and non- 
technical words their non-tecluiieal meaning.®"'’ Bor in.stauce. the 
word “poor” in its technical sense means a person actually receiv- 


3.19 People V St. Lawrence County, lf)3 N.Y. 511, 9 N.E. 311. 

acio Smith v People, 65 111. 375; Newcomer v Jefferson Tp, ISl Ind. 1, 
103 N.E. 813; Silbersack v Kraft, 195 Ky. 587, 240 S.W 392; Augusta \ 
Watervllle, 106 Me. 394, 76 Atl. 707; Atlantic County v Bugbee, 98 N.J.L, 
423, 119 Atl. 785; People v St. Lawrence County, 103 N.Y. 541, 9 N.E 311; 
Nissley v Lancaster County, 27 Pa. Super, 405; Barnet v Woodbury, 40 Vt. 
266, The social welfare act bearing a provision dealing with transient per- 
.sons likely to become a public charge and having no legal settlement in the 
county wliere found, operated to repeal by Implication an earlier statute 
autlmriziug the removal of such persons to the place where they belonged 
State V Lange, 148 Kan. 614, 83 Pac (2) 653. 

301 People V DeWitt County, 161 111- Ap. 529; Gleason v Sedgwick County, 
92 Kan. 632, 141 Pac. 584; Hazelip v Edmonson County (Ky.) 14 S.W, (2) 
398. And see State ex rel McDonald v Stevenson (Wash.) 29 Pac. (2) 400, 
where court would not change "shall” for “may". 

302 This would seem particularly true with reference to the duty of com¬ 
munities to provide for relief, in the absence of a clear reijuireiiient to the 
contrary. Startup v Harmon, 59 Utah 329, 203 Pac. 637, Also note Holland 
V Cedar Giove (Wis.) 282 N.W. HI. 

303 Also see Wood v Boone County. 153 Iowa 92. 133 N.W 377, Miller v 
Tucker, 142 Miss. 146, lOB So. 774, 

304 George v George, 3 Pa. Dist. & Co. 477. 

303 Risner v State ex rel Martin, 55 Ohio Ap 151, 9 N.E. (2) 151. 
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iug public aid, wliile “indigent” in its iion-techuical .sense refers 
to a person destitute and a proper subject foi- public aid.^'‘'“ 

The courts have also declared the meaning of other words or 
expressions. Auioug them, the word “poor” in a statute has been 
held to be used to describe those who are destitute and helpless, 
unable to support themselves, :uid without means of support;®®^ 
the word “pauper” has been construed not to mean a person who 
lived seventeen months in a town without receiving relief;®”® and 
the words “poor” and “indigent” liave been apparently regarded 
as synoiiymons.””” A “non-resident” within the meaning of a poor 
relief statute has been held to refer to a non-resident of the state,- 
a “ti'ansieut” to mean mei-ely a person away from lunno;®^^ and 
a person “belongs” in a town in which he ha,s aecinired a legal 
settlement.®^^ A statute which proidded for the support of depend¬ 
ent adults by relatives, was construed to include female dependents, 
although only the masculine pronouns, “hi.s” and “himself” were 
used;®''® and the u'ords “child” and “children” in a statute re¬ 
quiring certain kindred of poor persons to support them, were 
interpreted to refer only to legitimate children, although tlic words 


sooiblcl. Similarly, work on tlie W.P.A. coustitiUea "relief’ witliln the 
statute which creates welfare settlement by one year's residence in the 
town without receiving public relief, In re Mnlrusld, S N.Y.S. (2) 471, 

307 State V Osawkee Township, 14 Kati, 418; Busser v Snyder, 282 Pa. St, 
440, 128 Atl. 80, 37 A.L.R, 151B. 

3CS Eiijugtoii V Industrial Comm, (Wis.) 273 N,W. 530. Similarly, an 
aged man, having no property or rights in property of any value, Is 'needy', 
even though he has a child who can support him. Moore v Slate Social 
Security Comm. (Mo. Ap.) 122 S.W. (2) 391. Likewise, a person of the 
preacrihed age and residence, with no pecuniary income, was "in need” with¬ 
in the Old Age Assistance statute, although the applicant's son and 
daughter were linaiicially able and did provide food, clothing and shelter 
for him, Conant y State (Wash.) 8i Pac. (2) 378. And while the word 
'Income” in this Old Age Assistance law includes all sources of income, 
State ex rel Eckroth v Borge (N.D.) 233 NW. 521, the donation of fifty 
dollars monthly to the applicant’s wife, by her son-in-law, was no "income” 
or "resources”. Price v State Social Security Comm, (Mo. Ap,) 121 S.W. (2) 
298. 

34!) Risner v State ex rel Mar-tin, 55 Ohio Ap. 151, 9 N.E. (2) 151. 

370Richland County v Decker Township, 275 III. Ap 220. 

311 St. Albans Hospital v St. Albans (Vt.) 17S Atl, 302 

372 Washington v Warren, 123 Conn. 268, 193 Atl. 751, 

373 Pi-ankel v Goldstein, 280 N.Y.S. 191, 155 Miac. 531, 



Specific Statutes Coxstrt'ed 


725 


§ 353 

“by cousauguinity” were used in Ibe statute.^'^ The word “as¬ 
sistance” implies that the needy person may be able tn bear some 
of the expense of his support“again” means nnee more;®'® 
and “healthy” and “able-bodied” mean the possession of that 
health and physical ability ordinarily possessed by men of sound 
bodies.®’'^ 


§ 352. The Police Power, Generally,—Statute.s pertaining to 
the police power are generally to be liberally construed but with 
the least possible interferenee with the rights and liberties of the 
people individually,and nspeeially where the statute is penal in 
its nature.”® Aud statutes which grant the right to exercise a 
part of the police power of a state are to he construed .strictly and 
any reasonable doubt resolved against tlie grant.®®® Similarly, 
where tlie legislature specifically enumerates the powers which the 
political subdivision may exercise, there is an implied exclusion of 
all others.®®^ 

§ 363. Food and Drug- Acts.—Laws regulating the manufac¬ 
ture and sale of foods aud drugs should be liberally construed by 


374piymoutli V Hey (Mass.) 189 N.E. 100, 

375 Peabody v Holland, 107 Vt. 237, 178 Atl. 888, 98 A L.R. 856 
370 Handolpb v Montgomery (Vt.) 194 Atl. 481. 

377 Starksboro v Hinesburgb, 15 Vt. 200 

378 Cemmon. v Beck, 187 Mass. 15, 72 N.E. 357; In re Jacobs, 98 N.Y. 98; 
People Y Sommer, 106 N.Y.S. 190, 65 Misc. E. 55; Nance v Southern Pac. 
R. Co., 149 N.C, 366, 63 S.E. 116. Also see Gray Y Stewart, 70 Kan. 429, 78 
Pac. 852. 

379 State V Biggs, 133 N.C. 729, 46 S.E. 401, 64 L.R A. 139. But note 
U.S. ex rel SteYens v Richards, 33 Ap D.C. 410, Y'bere the penal features 
were regarded as remedial and a strict construction in favor of the de¬ 
fendant avoided. 

seoPeople V Chicago, 261 III. 16, 103 N.E. 609; Slaughter v O'Berry, 126 
N.C. 181, 35 S B. 341, 48 L.R A, 442. 

381 Cumnock v Little Rock, 154 Ark. 471, 243 S.W, 57, 25 A.L.R. 608. 
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the courts.'’®- In fact) they are looked upon liy the courts with 
consirleralde favor, and 'with the result that every effort will be 
exerted to secure for the puhlie the ))ciicfits intended by the legis¬ 
lature.®®® Nevertheless, a liberal cniistriietion docs not warrant the 
extension of the statute beyond its intended scope,nor the ex¬ 
clusion of cases clearly within sncli scope.®®'’’ Bnt the penal features 
or provisions of food and drug laws, like all penal statutes, must 
be strictly construed 

Regardless, however, of the rule to be applied, words irsed in 
the statute should receive their ordinary meaning,®®'' that con¬ 
struction which renders the enactment valid will be preferred over 


382 u.S, V Corbett, 215 U.S. 233, 30 S Ct. 81, 54 L.Bd. 173; State v Glosser, 
179 Ind. 230, 99 N.E. 1057; State v Sclilenlcer, 112 Iowa 642, 84 N.'W. 098, 51 
L,R,A. 347; Wilaon v Israel, 227 N.Y. 423, 125 N.E. 819, “It is a soinia rule 
tliat, where the intent of the legislature and the object and purpose of a 
law are obvious, and such manifest purpose and Intent are not inconsistent 
with or outside the terms of the law, it is not allowable to permit the intent 
and purpose to bo defeated merely because not defined and declared m the 
most complete and accurate language.” In re Arrigo, 08 Neb. 134, 152 N.'W. 
319. Accordingly, the provisions o£ the Sanitary Code, being obviously 
designed to protect the health of the public should be liberally construed 
to achieve that purpose, S, H. Cranston, Inc., v Dept, of Health, (i N.Y.S. 
(2) 275. Similarly, the Milk Control law, not being regardecl as a penal 
statute even though it contained penalties for its violation, but as remedial, 
should be subject to a liberal construction. Common, v Ortweiu (Pa.) 200 
Atl, 853 

38311,8 V Lewis, 235 U.S, 282, 35 S.Ct 44; Gruff v Slate, 171 Ind. 547, 85 
N.E 769 

384 Common, v Boston White Cross Milk Co,, 209 Mass. 30, 95 NE. 85; 
State V Swift, 84 Neb, 214, 120 N.W. 1127; Bell y Moen's Cement Co„ 52 
N.Y.S. 1084, 32 Ap Dlv, 362, Stull v Reber, 215 Pa. 156, 64 Atl, 419; State v 
Luther, 20 R.l. 472, 40 Atl. 9 

385 Ex parte Remeger (Calif.) 193 Pac. 81; Stull v Reber, 215 Pa. 156, 64 
Atl. 419. 

380 state v Neshind, 141 Iowa 461, 120 N.W. 107; People v Braested, 51 
N.Y.S. 824, 30 Ap, Div. 401; Hansick v State, 62 Ohio ,St. 283, 56 NE. 1024; 
Common, v Kebort, 212 Pa. 289, 61 Atl. 895; Delk v Liggett & Myers, 180 
S.C. 436, 186 S.E. 383. But provisions for the recovery of penalties have 
been given a reasonable construction People v Martin, 151 N.Y.S. 69, 88 
Misc, 519 

38t State V Wiglesworth, 93 Kan. 610, 144 Pac 831; Stale v Swift, 273 
Mo. 642, 200 S.W 1066. Also see People v Consumer's Sanitary, etc.. 
Stores, 247 III. Ap. 39, that the court must give words their plain meaning 
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one which will render it invalid, as? retroiirtive upenitiou i.s not to 
be favored; S89 and repeals by implication will not take place unless 
the intent to repeal clearly appears.^'*** ^\nd specific provisions will 
control the general provisions of the statute.ssi 

The following illustrations will reveal the attitude of the courts 
in the construction of statutes regulating food and drugs. For in¬ 
stance, the "milk” referred to in a regulatory statute is not limited 
to that which is used for human consuuiption.^!’- Similarly, "sugar 
cane” will include beet sugar"common table salt” will in¬ 
clude rock salt; and the word "whoever” will include a eorpo- 
ratiou.^“'' On the other hand, "glucose” is not a syrup in the 
common lueaniug of the terni,^*"* "eoueentrated milk” i.s not milk 
in its ordinary ineaiiing; and "Imtter” does not include oleo¬ 
margarine.^®® "AVell advertised” means well known"expose 
for sale” means having in stoek, even though not physically shown 
to the buyer and food is "imwholesome” when its eon.snmptioii 
will render a normal person in normal condition ill.-’'’^ And among 
the words given their ordinary and usual meaning will he found 
"consumer’"sausageand "may”.^®^ 

If any penal statute is entitled to a liberal interpretation, 
those relating to food and drugs must logically fall within that 
category The reason is obvious In the first place, it may be 
regarded as doubtful whether the primary purpose of such statutes 
IS to inflict punishment. Instead, they are mainly concerned with 

388 In re Hoffman, 155 Calif. 114, 99 Pac. 517; St. Louis v Krueinpeler, 335 
Mo. 710, 139 S.W. 446. 

880 People v Wendell, 217 N.Y. 260, 111 N.E 846. 

890 St. Louis v Kruempeler, 235 Mo. 710, 139 S W. 446. 

SSI PieiTG Vaius Maple Co. v Dairy Comrs, 154 Mich. 73, 117 N.W. 553. 

302 Milk Control Board v Phend (Ind.) 9 N.E. (2) 121. 

393 Curtice v Barnard, 209 Fed. 589, 

.301 Ibid 

395 Common, v Graustein, 209 Mass. 38, 95 NE. 97. 

308 McDermott v State, 143 Wis. 18, 126 NW. 888. 

307 Common, y Boston White Cross Milk Co., 209 Mass. 30, 95 N.E. 85. 

308 state V Hansick, 62 Ohio St 283, 56 NE. 1024. 

399 Borden’s Earni Products Co v Baldwin (U.S.) 55 S.Ct 187. 

Joo People V Jacob Braiifman & Son, 263 N.Y.S. 629. 

401 Mills Restaurant Co. Y Clark (Ohio) 185 NE. 470. 

402 Ex parte Meblman (Tex.) 75 SW. (2) 689. 

403 Armour y State Dairy Comrs., 159 Mich. 1, 123 N.W. 846. 

404 U.S. V Lexington Milk Co., 232 U.S. 399, 34 S.Ct. 337, 58 L.Ed, 653. 
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protecting society trom those who would seek uioiietary giim even 
at the impairment, if not destruction of human life. Tlie penal pro¬ 
visions are of secondary importance, so far as the nature of these 
statutes are concerned. Usually, those who are subject to the pro¬ 
visions of our pure food and drug acts, arc not ordinary persons, 
hut persons who know, or who are in a position to know or to obtain 
knowledge about the ingredients of the food or drug whicli they 
manufacture or sell. These statutes are addressed to persons who 
logically know or should know whether their product is fit for 
human use and consumption. If the language is definite enough to 
provide merely a fair warning, very little olijeetion can be raised 
toward subjecting the statute to a construction favoring the public 

Here is one instance where the welfare of the inililic should 
usually he regarded paramount to individual profit or even liberty 
to manufacture or sell. Persons engaged in mauiifactnring drugs 
and food stuff should properly be held to a rigid regard for the 
safety of the public. The dangers naturally attendant on the un¬ 
regulated niamifacture and sale of food and drugs constitute a 
threat to society that cannot be overlooked, While individual 
liberty should lie accorded, in most instances, the utmost in the way 
of public concern, there is, as we have often stated, a point where 
the former must give way to the public welfare. In the realm of food 
and drugs, the point must lie confined imieh closer than in many 
other fields of human activity Here, the pulilie welfare is the 
supreme law of the land. 

§354. Blue Sky Laws.—^Laws of this char.acter arc intended 
to protect the public agcainst fraud and imposition on account of 
its ignorance generally of financial matters.'*® As a result, such 
laws should be liberally construed to effect their intended pur¬ 
pose.*®*’ And the fact that the penalties provided by blue sky laws 
are drastic does not seem to justify excepting any case clearly 


JOB Hornaday v State (Okla.) 208 Pac 228; People v Montague, 380 Mich. 
610, 274 N.W. 347, Also see Hall v Gelgei-Jonea Co., 242 U.S. 639, 37 S.Ct. 
217, 61 L-Ed. 480. 

Joo People V Montague, 2S0 Mich. 610, 274 NW. 347. And see Kevst v 
Nelson, 171 Minn. 191, 213 NW. 904, B4 A.L.II. 496; New Amsterdam Gas. 
Co. V Hnde (Ore.) 34 Pac. (2) 930, relr. den, 35 Pac. (2) 980, 
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within the spirit and letter of the lawd®' Nor does a liberal eoii- 
struetiou warrant an extension of the statute's scope Iieyond lhat 
clearly required by its lansjuage 

One of the most valuable cases from the standpoint of a <le- 
tailed treatment of the construction of Blue Sky legislation is that 
of Wigingtou v Mid-Contiueut Royalty Company (130 Ran, TRb, 
288 Pac, 749). The court there quite properly bases its construc¬ 
tion on the predominating purpo.se of laws of this character—to 
suppress and to prevent fraud—and quote,s the following from 
Endlieh on the Interpretation of Statutes: 

“In construing statiite.s again.st frauds it has been said, 
that, where the statute acts against the offender and inflicts a 
penalty, it is to be strictly construed; but where it acts upon 
the offense by setting aside the fraudulent transaction, it is 
to be construed liberally,” 

It also quotes approvingly from State v Gopher Tire and Rubber 
Co. (146 Minn. 52, 177 N.W. 937): 

"The purpose of the statute is to protect the public against 
inipo.sition It is a new form of regulatory law, which in the 
course of a few years, has swept over thirty-three state,s. It 
has been said that its popular niiuie iudieate.s the evil at which 
it is aimed; that i.s, speculative schemes having no more basi.s 
than so many feet of blue sky, and that it is intended to put 
a stop to the sale of shares in visionary oil wells, nonexistent 
gold mines, aud other ‘get-rieh-quick’ .schemes calculated to 
despoil credulous individuals of their savings. It is a proper 
aud needful exercise of the police power of the state and should 
not be given a narrow construction; for it was the evident pur- 

w Guaranty Mortgage Co. v Wilcox, 62 Utah 184, 218 Pac 133, 30 A.LR. 
1325. But if peual provisions aie involved, should not the rule of strict 
construction applicable to statutes generally be applied? That blue sky 
laws are penal in character, see Kneeland T Emerton, 280 Mass. 371, 183 
N.E. 155, 87 A.LR, 1, There seems to be some confusion In the authori¬ 
ties That Blue Sky Laws are penal, and therefore to be strictly construed, 
see Miller v Stuart, 69 Utah 250, 253 Pac. 900, Marney v Home Royalty 
Assn,, 34 N.M. 632, 286 Pac. 975; that they are remedial in nature, being 
enacted to protect the investing public, and consequently must be libeially 
construed to carry out their purpose, see New Amsterdam Cas. Co. v Hyde, 
148 Ore. 229, 34 Pac. (2) 930. And see Wigington v Mid-Continent Royalty 
Go., 130 Kan. 785, 2S8 Pac. 749, that such legislation should be liberally con¬ 
strued when Operating against the offense sought to be prohibited 

toa Gutterson v Pearson, 153 Minn. 482, 189 N.W. 458, 24 A.L.R. 519, State 
V Heath, 199 N.C, 135. 153 S E. 855, 87 A,LR 31. Also see Note, 24 A.L.R. 
528, and Note, 27 A.L.R. 1170. 



730 The Construction of Statutes § 354 

pose of the legislature to living witliiii the statute the sale of 
all securities not speeil'ically cxeiapted,” 

And in reacliing a decision, the Kansas court states: 

"The action before us at the present tune is civil and not 
criminal in its nature. It is one in winch the operation of the 
statute applies to the offense and not to the offender, Since 
it is unnecessary to a decision of this case, we shall not at 
this time determine whether the statute slialJ be strictly or 
liberally construed in cases of criiniuiil prosecution I'or Tie- 
lation of the Jaw, bat will deteriuiiie the construction to be 
given the statute in all eases where it operates on the offense. 

"Eealizing the difficulty courts have in attemiiting to es- 
tahlish ail exact dcfiintioii of fraud, and the fact that the 
legislatures in enacting huvs for tlic pni'imse of preventing 
fraud are coiifronted with tins same difficulty, the rule of lili- 
eral construction of statutes designed to jireveut fraud is 1111 - 
quesLioualily a proper one where the .slatuLe acts upon tlie 
offense. The geiiei-al rule contended for by appellants’is 
subjeet to an exception where the statute is one do,signed to 
prevent fraud when the application of the, statute acts upon 
the offense and not tlie offender. It is our eoneliisioii that 111 
civil actions such as the case at bar, where the statute acts upon 
tlie offense committed, the lilue sky law is entitled to a lilieral 
eonstructiou in order to accomplisli tlie purjiose wliieh 1 lie 
legislature had hi mind when it enacted the law.” 

From the foregoing, perhaps, one may be able lo reconcile the 
apparent conflict in the authorities. At least, tlie proper rule is 
stated where the proceeding is not a criminal proceeding, And 
wliere it is a crnninal prosecution, the logical rule would lie lo 
subject the legislation to a strict coustruetioii in conformity with 
penal acts generally. 

Through the application of the aforesaid princiiiles of eoirstnie- 
tioii, the following have been held to be "securities" within the 
meaning of blue sky statutes; shares of the heirs’ 1111 crest in town 
patentees’ estate,mineral deeds giving the pureliaser 1 ,hc right 
to a proportionate .share in the oil produced,certificates granting 
the right of burial in cemeteries, with a provision fur a resale 
option, membership receipts is.sued for sluire.s in a ,syndicate 
which provided that the owner was entitled to a pro rata interest 
ill the profits ; and certificates of participation in a iiel income 

100 People V Sowall, 270 Mich. 261, 171 N.W. 751, 

*10 State V Pullen (R.l.) 192 Atl. 473. 

*11 In re Waldstein, 291 N.Y.S. 697, 160 Misc, 763 
*i2Groby V State (Ohio) 143 N.E. 126. 
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trust of mineral rights in certain laud.'*^^ Similarly, a “broker” 
has been held to include a person dealing in securities held by 
others/^^ and a person engaged in buying and selling building anti 
loan certificates.^^® The word "vendor” has been construed to 
include a person effecting the sale and the party who negotiated 
or attempted to negotiate the transfer of .securitie.s for property.'**'^ 
Securities are "offered for sale to the public”, even though the 
effort to sell is limited to that portion of the public particularly 
susceptible to such offers.^^^ And the printing and wide circula¬ 
tion of a prospectus inviting the public to subscribe for certain 
stock, the -writing and sending of numerous letters, and the per¬ 
sonal display and distribution of literature for the same purpose 
has been held to be "advertisingBut perhaps more com¬ 
mensurate with the less liberal construction to which the penal pro¬ 
visions are subjected, the word "hearing” has been held to pre¬ 
suppose a formal proceeding upon notice, with adversary parties, 
and with issues, on which evidence may be adduced by both parties, 
and in which all have a right to be heard.“® 


§ 356. Anti-trust Legislation.—The purpose of anti-trust leg¬ 
islation is to prevent any sort of a combination in restraint of trade 
or which creates a monopoly under which the supply and price of 
commodities may be controlled.^-” Such statutes are penal in their 
nature and therefore entitled to a strict comstruction.^-^ They are 


Ward V Home Royalty Ass’n, 142 Kan. 546, 50 Pac, (2) 992 (specula¬ 
tive securities). 

414 Wliite V Financial Guarantee Corp, (Calif.) 56 Pac. (2) 550. 

416 People T Woolsey (Calif.) 56 Pac. (2) 557. 

410 Assoc. Gas & Electric Co vP. S. Comm. (Wis.) 266 NW. 205. 

417 Mary Pickfoid Co. v Bayly Bros. (Calif.) 68 Pac. (2) 329. 


418 People V Montague, 2S0 Mich. 610, 274 N.W, 347. 

419 Bracken v Securities & Exch. Comm. (U.S.) 57 S.Ct. IS. 


420 Ford v Cliicago Milk Skipping Assoc, 155 111. 166, 39 N.E 651. 27 
LRA 298 Aetna Life Ins Co v Robertson, 126 Miss. 387, SS So. 8S3, Kel¬ 
logg V Sowerky, 190 N.Y. 370, 83 N.E. 47. For similar purpose of Federal 
Anti-Trust Act, see U.S, v American Tobacco Co., 221 U.S. 106, 31 S_Ct 632, 
55 L.Ed. 663: Prairie Parmer's Pub Co. v Indiana Farmer's Guide Pub. Co. 
(U.S.) 57 S.Ct 135. 

421 Witherell, etc, Co v United Shoe Mcli. Co., 267 Fed. 950: State v 
Frank, 114 Ark. 47, 169 SW. 333; Butterick Pub Co v Fisker, 

122 89 N.E. 189; State v Firemen's Fund Ins. Co., 152 Mo, 1, 5v S W 


L.RA. 363, 
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also regarded as declaratory ol the eoiiiinoii law so lar as they 
But a further reason for subjecting' them, to a strict con¬ 
struction may be found in the purpose of anti-trust legislation— 
to protect the public rather than to place limitations upon husiuess 
enterprise.'^^^ Nevertheless, if the former—the protection of the 
public—is regarded of greatest imporiauee, it would seem proper 
to construe the legislation liberally In favor of the public. Per¬ 
haps this accounts for the inclusion in some acts of an express 
provision rectuiriug that the legislalion he liber ally coustrued toward 
the suppression of trusts and combines At one time, the Federal 
Anti-Trust Law seems to have, been subjected to such a liberal con¬ 
struction,^^® although today tlie “rule of reason" is applied, by 
virtue of which no combination or contract is ])roliil)itcd ^\dueh is 
in reasonable restvaiut of iuLerstate conimercc.'^^'* And what is 
reasonable, in turn, seems to depend upon the enmlnuaiion’s effect 
upon the interest of the public, 

fu the interpretation of anti-trust legislation, even though it 
be subject to strict construction, tlic construction should not be so 
strained as to defeat the obvious intent of the liuvmakers.''^" Nor, 
on the other hand, should the consti'iictlon render the statute’s 


i22U,S, Telepliona Co. v Central Union Tel, Co., 202 Fed. (IB; In re 
Daviea, 168 N.Y. 89, 61 N.B. 118, 56 L.R.A. 855; Slate v Vii'fi'inia-Caroliiia 
Cnemical Co,, 71 S.C. 644, 51 S-TU. 456. And sec Slate v SUuulard Oil Co., 
218 Mo. 1, 116 S.W. 902, wliere an anti-monopoly atatnto was regarded as 
supplementary of the common law and remedial and entitled to a liberal 
construction. 

423 Cumberland Tel, etc, Co. v State. 100 Miss. 102, 54 So. 670; State r 
Virginia-Carolina Chemical Co., 71 S.C. 544, 51 S.E. 455. 

424 Yazoo, etc., R. Co. v Searlea, 86 Miss. 520, 37 So. 939, 68 LR.A 715; 
Kosciusko Oil Mill Co. v Wilson, 90 Miss. 551, 43 So. 435 Also see Pond 
Creek Coal Co, v Lester, 171 Ky. 811, 188 S W. 907, 

426 See U S. v Joint Traffic Assoc., 171 U.S. 505, 19 S Ct, 25, 43 L.Ed 259; 
U.S. V Swift, 122 Fed. 529. 

428 U.S. T American Tobacco Co., 221 U.S. 106, 31 S.Ct, 632, 65 L.Ed, 663; 
Standard Oil Co. v U.S., 221 U.S. 1, 31 S.Ct. 502, 55 L.Ed 619. 

427 Wm. Filene’s Sons Co. v Fashion Originators' Guild, 90 Fed. (2) 556. 
Also See Prairie Farmer Pub, Co. v Indiana Farmer’s Guide Pub. Co., 299 
U.S. 156, 57 S.Ct. 135. 

425 state V General Fire Extinguisher Co., 9 Ohio N.P N S. 438. 
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scope more inclusive than the ]an"iiaf;e fairly justifies.^*''' (jiiisc- 
queutly, in seeking to discover the legislative intent, the court 
should give the language of the statute its plain and natural mean¬ 
ing ; the court is entitled to construe the statute in the light of 
other statutes in pari and recomse to the eircumstaiirts 

which led to the enactment of the statute will lie heyoiul a duiilit 
proper,as will be resort to the hi.story of the statute’s cnact- 
ment.^^^ 

The word “commodity” has been held to include shares of 
stock,and to he of a broader import than the word ‘■merchan¬ 
dise”.^^® In the Clayton Act, the word “coiumeree” has been con¬ 
strued to mean inter,state commerce, due regard being given to the 
context of the act."'®'’ But the laundry bn.siness has lieeii held with¬ 
out the purview of a statute making it unlawful fur one engaged 
ill '■ coiiimerce” to fix prices or to make sales on the condition that 
the buyer shall use no other concern’s products.^®' Applying a 
more liberal view, the word “trade” was interpreted to include 
motion pictures.^®® Nor is a corporation included in the word 
“person” where the other provisbns indicate that the legislative 
intent was not to include them.*®*' The Federal Anti-Trust act, 

129 State V Lancashire P. Ins. Co., 66 Ark. 466, 51 S.W. 633. 45 L.R.A. 348. 
The act should not be construed so as to destroy or cripple business, unless 
there is no escape from such a construction. Yazoo, etc., R, Co. v Crawford, 
107 Miss. 355, 65 So. 162 General language will confine the law to those 
which it is reasonable to presume were meant by the legislature. State v 
Smiley, 65 Kan. 240, 69 Pae. 199, 67 A.LR. 903. Those businesses over 
which the legislature has no authority will be excluded from the act’s opera¬ 
tion. Chicago Wall Paper Mills v General Paper Co., 147 Fed. 491. 

430 Pond Creek Coal Co. v Lester, 171 Ky. 811, 188 S.W. 907. 

431 state V American Surety Co., 91 Neb. 22, 135 N.W. 365, 

432 Yazoo, etc., R. Co. v Searles, 85 Miss. 520, 37 So. 939, 68 L.R A, 715- 

433 Atlantic Cleaners & Dyers, Inc., v U.S., 286 U.S. 427, 76 L.Ed. 1204, 52 
S.Ct. 607. 

434 Pound V Lawrence (Tex.) 233 S.W. 359. 

435 Ibid. 

436 Lipson V Socony-’Yacuum Corp., 76 Fed. f2) 213. 

43 T state V McClellan, 155 La. 37, 98 So. 748. 

438 Campbell v Motion Piet, Mach. Oper. Union, 151 Minn. 220, 186 N.W. 
781, 27 A.L.R. 631, 

439 standard Oil Co v State, 117 Tenn. 618, 100 S W. 705. 
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however, expressly provides that the word “person or persona” 
shall be deemed to include corporations and associationsd^“ 

Of course, it is impossible to discuss with any degree of thor¬ 
oughness the many problems relating to the eoustruction of anti¬ 
trust legislation. In this field of legislation, our philDSOphie.s with 
reference to trusts is not very specific and, in fact, seem to be in 
a state of flux. In some ways, huge monopolies are looked upon 
with considerable favor, even hy the governments, and again in 
other respects they are viewed with stern disfavor. Considerable 
inconsistencies exist. 

Perhaps the only safe way to interpret anti-trnst legislation, 
is to first favor the individual and his rights over that of the huge 
combine. "While large eomhuies are frequently beneficial to the 
public at large, and often may be necessary, even combines of this 
sort should be rigidly regulated lest individual rights be com¬ 
pletely stamped out. Immense poiver is inevitably vested in trusts 
—power which may be used destructively, and against which the 
individual can do nothing or little to protect liimself. Until we 
decide to choose the philosophy favoring the monopoly over the 
individual on the ground that it is the best for the wel fare of the 
public at large, unless the monopoly is a natural one, interpreta¬ 
tion of all legislation should be favorable to individual rights. In 
fact, even where the monopoly is a natural one, in most instances, 
the individual should be favored. Perhaps only where the public 
welfare is paramount to individual rights, should this sort of inter¬ 
pretation be discarded by the courts. 

§ 356. Grants of Monopoly.—It is not an infrequent event, for 
the legislature to grant a monopoly to a corporation or private 
person. Such a grant, however, is to be strictly construed against 
the grantee and liberally in favor of the state.In fact, there is 
a presumption against the intention of the legislature to grant a 
monopoly or exclusive franchise, and all doubt will be resolved iu 
favor of the state.^*^ In other word.s, before an exclusive fran¬ 
co Northern Securities Co v U.S., 193 U.S. 19T, 24 S.Ct. 436, 48 L.Bd. 679, 
Standard Oil Co. v U.S., 221 U.S. 1, 31 S.Ct. 502, 55 L.Ed 619. 

'Ui Knoxville Water Co. v Knoxville, 200 U.S. 22, 26 S.Ct. 224, 50 L.Ed. 
353; North Springs Water Co. v Tacoma, 21 Wash. 517, 5S Pac. 773, 47 L.R A 
214. Also see § 230, supra. 

Charles niver Bridge Co. v Warren Bridge (U.S.) 11 Pet. 420, 9 LEd. 
773; Shreveport Traction Co. v Shreveport, 122 La. 1, 47 So. 40 
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(ihiae will be considerecl frranted, the intent nf the legislature to 
make such a grant must he clear, certain and uiiequivoeald^^ 

Similarly, where the rights of an individual and those of the 
holder of a public monopoly conflict, the true status of an individual 
justifies a strict construction of an ainhiguons .statute in favor of 
the individual, at lea.st where the monopoly or franchise is not one 
granted to an iudividnal or a corporation simply for the perform¬ 
ance of a pnhlic duty or function. If the legislative grant invests 
the holder of the grant or franchise with a monopoly over a matter, 
not connected, at lea.st, directly with the performance of a govern¬ 
mental function, essential to the life or well-being of the individual, 
the requirement of a strict coustructioii against the holder of the 
monopoly seems beyond question proper. This view would conse¬ 
quently apply to all public utilities. 


§ 357. Licenses.—Statutes which impose licenses are to he eon- 
.strued liberally in favor of the individual and strictly agaimst the 
.stale.^^^ In other words, their scope should not he extended hy 


MSRuggles V Illinois, 108 U.S. 526, 2 S.Ct. 832, 27 L.Ed. 812. 
m State V Dr. Pepper Bottling Co., 228 Ala. 507, 155 So. 93; Armstrong v 
Denver Saunders System, 84 Colo. 138, 268 Pac. 976; Texas v Amos, 77 Fla. 
327, 81 So 471; Green v Weller, 176 Ky. 129, 195 S.W. 422; State v Hatfield. 
73 Mo. Ap. 506; People v Ericson, 147 N.Y.S, 226; Watts v Common., 106 
Va. 85, 56 S E. 223, Sometimes, the rule is stated that statutes restraining 
the exercise of a trade, occupation or business must not he deemed to 
restrain private rights, in the absence of a clear legislative intent to the 
contrary State v Gillan, 126 Kan. 368, 268 Pac. 94. They should be con¬ 
strued liberally in favor of the citizen. Pee Dee Chair Co, v Camden, 165 
S.C. 86. 162 S.E. 771. But note Wingfield v South Carolina Tax Comm., 134 
S.C. 251, 131 S.E. 421, where the court in construing a statute which pre¬ 
scribed a license tax Irom dealers in cosmetics, held the rule of strict con¬ 
struction of tax laws should be subordinated to the rule of reasonable con¬ 
struction And see Attorney General v Union Plumbing Co. (Mass.) 16 N.E. 
(2) 89, that the word “person" in a statute prohibiting any person from 
engaging in the business of a master plumber without a license, included 
a corporation. There seems to he one exception to the rule of liberal con¬ 
struction; it is not applicable to a statute imposing a license fee on a for¬ 
eign corporation as a condition precedent of doing business in tbe state. 
Watts V Common,, 106 Va. 85. 56 S.E 223. But there is no valid reason for 
such a view The terminology of a statute is not controlling in determining 
whether it provides a tax or a license. Solbei’g v Davenport, 211 Iowa 612, 
232 N.W. 477- For treatment of taxes as to strict or liberal construction, 
see §§ 257-259. supra. 
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implication, unless clearly required by the language of the aetd'*-’ 
This rule is particularly applicable where a penal provision is in- 
volvedd'^® Nevertheless, even though the individual is favored over 
the state and careful consideration shown by the eourt for indi¬ 
vidual rights, the court cannot ignore or avoid the plain intent of 
the legislatnred^’' 

Of course, in order to ascertain the meaning of the statute, 
when it is in donht, the statute should be construed in its entirety,**® 
and in the light of its context, object and subject matter.**” More¬ 
over, every reasonable presumption will be raised in favor of the 
statute’s validity.Even the repeal of sncli a statute, or any of 
its provisions, by implication is not favored, although such a repeal 
will take place where the legislature enacts a .sulisequeiit enact- 


iiSHugUson Condensed Milk Co v Board ot Equalization (Calif.) 73 Pao. 
(2) 290, Somers v Coitunereial Finance Corp., 245 Mass. 286, 139 N.E. 837; 
State V Lutley, 55 Mont. 545. Illustrative of the text, an occupation tax Will 
be presumed to be the only tax on such occupation. Dallas Cons. Elec Co. 
V State, 102 Tex. 570, 120 S.W. 997. 

lUi Texas Go. v Amos, 77 Fla. 327, 81 So. 471, State v Russell, 181 Wia. 
76, 194 N.W. 43. And note especially, Wiglngton v Mid-Continent Royalty 
Co, 130 Kan. 7S5, 288 Pac. 749. 

447 Porter v State, 58 Ala. 66. The legislative intent must be determined 
from the language. State ex rel Athletic Club v Boxing Comm., 163 La. 418, 
112 So. 31. 

448 Muskogee v WiUtius (Okla.) 175 Pac. 497; Central Vermont Ry. v 
Campbell, 108 Vt. 510, 192 Atl. 197, 111 A.L.R. 175. 

440 White V Moore (Ariz.) 46 Pac. (2) 1077, Central Vermont Ry. v Camp¬ 
bell, 108 Vt. 510, 192 Atl. 197, 111 A.L.R. 175. Thus, whether a statute pro¬ 
viding that the labor commissioner “may” issue licenses for employment 
agents, is mandatory, depends upon its object and the evils .sought to be 
remedied. Lyons v Gram, 122 Ore. 684, 260 Pac. 220 Also see In re Rudhlan, 
272 N.Y.S. 269, 146 Misc, 308. "We think, therefore, that, having in mind 
the purpose ot the Corporate Securities Act, we are not compelled to con¬ 
strue the statute in compliance with the common-law rule of strict con¬ 
struction, but that we should rather indulge m a conatructioii of the act in 
accordance with the fair import of its terms.” People v Jaokson (Calif.) 
74 Pac (2) 1085, 1094 

4S0 Hooper v California, 155 U.S. 648, 15 S.Gt, 207, 39 L Ed. 297; Dexter v 
Western Union Tel. Co., 150 Ga. 294, 103 S.E. 430 Also see Ex parte Byles, 
93 Ark. 612, 126 S.W. 94, For partial invalidity, see Barrett v New York, 
232 U.S. 14, 34 S.Ct 203, 58 LEd. 483, Common, v Hanna, 195 Mass, 262, 81 
N.E. 149; Magneau y Fremont, 30 Neb. 843, 47 N.W 280. 
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ment intended to supplant the prior law.''’' or where the latter 
enactment is repugnant and irretoncilalilr ineonsistent with the 
previous legislation.' "- And a repeal, without a .saviiur clause, will 
destroy all rights and remedies under the repealed statute,and 
will operate to take away all the rights given by a liiwnse granted 
under the old law.^"'^ 

Statutes which grant the power to license are. however, ti> be 
.strictly construed against the grantee.^''''' Accardingly, the power 
should not he extended by implication unle.s.s the language of the 
grant clearly rerpiires such an extension."*"’'’*' All doubt will be re¬ 
solved ill favor of the general public or the state."*""' Nevertheless, 
the comstruction should not be so rigid as to defeat the clear intent 
of the legislature.^"® 

§358. Exemptions.—Exemption statutes are cdearly in dero¬ 
gation of eominon right and should therefore be strictly construed 
against the person, -whether natural or artificial,"*"® who claims to 
be exempt from the license."***® Obviously, before such an exemp¬ 
tion can be allowed, the right to it must be clearly given by the 
statute.^®^ In ease there is any doubt, it must lie resolved against 

nil Atlantic City v Larcomb, 81 N.J.L. 354, 79 Atl. 1068. 

ISC State V Matthews, 209 Ala. 193, 93 So. 890. Also see Orlando v Gill 
(Fla.) 174 So. 224, for repeal of exemptions by a later general license law. 

153 Rial V Yakima. 126 Wash. 694, 219 Pac. 1. Thus, a citizen will be also 
relieved from the liabilities attached to an unpaid license "Wheeler v 
Plumas County, 149 Calif. 782, 87 Pac, 802. 

*54 State V Nashville Sav. Bank (Tenn.) 16 Lea. Ill 

435 Terre Haute v Kersey, 159 Ind. 300, 64 N.E. 469; Bear v Cedar Rapids, 
147 Iowa 341, 126 N.-W. 304; Norfolk v Griffin, 120 Va. 524, 91 S.E. 640. 

450 Chicago V O’Brien, 268 III. 228, 109 N.E. 10; Akron v McElligott. 166 
Iowa 297, 147 N.W. 773; Greene v Fitchburg. 219 Mass. 121, 106 N.E, 573; 
Prench v Toledo, 81 Ohio St. 160, 90 N.E. 160. 

457 Chicago V Collins, 175 III. 445, 51 N.E. 907; also see Barnard "v Chicago, 
316 111. 519, 147 NE. 384, 38 AL.R. 1523. 

458 See Simrall v Covington, 90 Ky. 444, 14 S.'W. 369. 

459 Fisher’s Blend Station v Tax Comm. (Wash.) 45 Pac. (2) 942. 

400 Union Pass. R. Co. v Phila., 101 U.S. 528. 25 L.Ed. 912; Harper v Eng¬ 
land, 124 Fla. 296, 168 So. 1403; Common, v Hazel, 155 Ky. 30, 159 S.W. 673; 
State V Boards Directory Co, 148 La. 1(113, 88 So. 251; Springfield v Smith, 
138 Mo. 645, 40 S.W. 757, 37 L.n.A. 446; People v Morgan, 69 N.Y.S. 263, 59 
Ap Div. 302; Common, v Cover, 215 Pa. 556, 64 Atl. 686. 

401 St. Louis V Boalmen’a Ins. Co., 47 Mo. 150; Camas Stage Co. v Kozer, 
104 Ore. 600, 209 Pac. 95, 25 A.L.R. 27. Also see New Orleans v Robira, 42 
La. Ann. 1098, 8 So. 402, 11 L.R A. 141. 
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the existence of the alleged exemption.^"^ Nevertheless, the right 
of a person to an exemption should not he defeated through con¬ 
struction when such person is -vvithin the exempted class Nor is 
it absolutely necessary, in order for a person to be exempt from the 
statute, that he be expressly named.^“* 

§ 359. Sales Tax,—Naturally, those laws which impose a tax 
on sales, being tax laws, are subject to a strict construction^®'’ in 
accord with tax statutes generally.In other words, a sales tax 
statute must be strictly construed in considering its coverage, and 
no strained eonstructioii may be indulged in against the taxpayer 
simply because of the apparent purpose to raise needed revenue.'’®'' 
Similarly, that a certain construction would yield the state two 
taxes instead of one, and hence provide more revenue, cannot avail 
as a criterion of construction.'’® Like all statutes, a gross sales tax 
is to be construed as a whole in ascertaining the legislative intent 
and in the light of existing facts and conditions.^®® Nor will such 
statutes be given a retroactive operation, unless such an effect is 
clearly intended by the lawmakers.'*’® 


482 Portland v Kozer, 108 Ore. 375, 217 Pac 833. 

403 St. Louis T Bander, 248 Mo. 113, 154 S.W. 88. 

404 Knoxville, etc., R. Co v Harris, 99 Term. 684, 43 S.W. 115, 53 LR.A. 
921, Hardin v Radford, 112 Va. 547, 72 SE. 101, But note Miller v Kirk¬ 
patrick, 29 Pa. 226, that the enumeration of certain exempt occupations, 
excludes any not mentioned Also see Oil City v Oil City Trust Co., 151 Pa. 
St. 454, 25 Atl. 124, and Phoebus v Manhattan Social Club, 105 Va. 144, 52 
S.E. 839, that exemption from one form of license does not preclude the 
leyy of another type of license. But the ejusdem generis doctrine cannot 
be invoked to authorize a license tax, see Keane v Strodtman, 323 Mo. 
161, 18 S.W. (2) 896. 

4CSDoley y Tax Commission, 234 Ala. 150, 174 So. 233; Jordan Undertak¬ 
ing Co. V State (Ala.) 180 So 99. 

400 See supra, §§ 257-259. 

407 Doley v Tax Commission, 234 Ala. 150, 174 So. 233. 

iosAtlas Supply Co. t Maxwell, 212 N.C. 624, 194 S E. 117. 

409 Lone Star Cement Corp v Tax Commission, 234 Ala. 466, 175 So 399. 

470 And so an amendment exempting commercial fertilizer from the tax 
was refused retroactive effect. Kennedy v State Board of Assess. (Iowa) 
276 N.W. 205. 
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^lost, if not all sales tax statutes will cxjiresslv define the 
meaning of eertain M’ords or expressions. Of euurse, where the 
legi.slature fails tn define the word involved, it will hear its popular 
meaning,liut where the word is ilefined, the court, in enn- 
.struing the statute, will not he concerned with the wnrd’.s ordinary 
or u.sual meaning,In other words, the court will Generally he 
bound by the legi.slative definition 

Even though most sales tax statutes are relatively new. a num¬ 
ber of iiitere.sting eases have already ari.sen involving their eon- 
stnietion and application, A few examples will indicate the atti¬ 
tude of the courts. For instance, a elul) tran.sactioii in which food 
is served to a memher has been regarded a.s a sale within the term 
“transfer of possession”.*'^ But coiiMeutiul uun-trausferable in¬ 
formation sheet.s furni.shed suliserihers by a corporation .supplying 
confidential iiiformatiou, are not "tangible personal property”, a 
tramsfer of whieli constitutes a sale.*’'’ Nor does the fact that 
articles of material or food are eomsumed in the process of render¬ 
ing service in the pruduetioii of other food liy a re-staurauteuv’s 
employee.s, w’ho are given their food as an element of compemsation 
for their services, render .such comsumption a sale under the Sales 

§ 360. Habeas Corpus,—Halieas corpus statutes are entitled to 
a liberal construction,*'* in favor of the person imprisoned.*^® Per¬ 
haps the reason for this type of construction is found in the purpose 
of the writ of liahea.s corpus, since there is some difference as tn the 

■in Albuquerque Lumber Co. v Bureau of Revenue, 42 N.M. 5S, T5 Pac. 
(2) 334, iavolviug the word "sale". 

iT2Hurt V Cooper (Tex.) Ill S.W. (2) S96, 113 S.W. (2) 929 (“store”), 
The legislative intent is the determining factor. State ex rel. Kansas City 
Power & Light Co. v Smith (Mo.) Ill S.W. (2) 531. 

i"3 W. J. Sandberg Co. v Iowa State Board (Iowa) 278 N.W 643. Also, 
the act’s definition of a term mates unnecessary any consideration of its 
meaning at common law, Blauners v Philadelphia (Pa.) 198 Atl. 8S9. 

iti Blauners v Philadelphia (Pa.) 19S Atl. 8S9. 

i7o Dun & Bradstreet v New Tort, 5 N.Y.S. (2) 597. 168 Misc. 215. 

ite state Tax Comm v Burns (Ala.) 182 So 1. 

it" People V Lescomh, GO N.Y. 559. 

its People V Moss, 187 N.Y. 410. 80 N.E. 3S3. 
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real nature of the proceeding'.*''’’ But he tliai as it may;”'" such 
statutes should be construed hi the light of their purpose, which is 
to promote the writ’s effieicuey.'^®* They should also be construed 
with reference to the common law.’”- And the remedy provided 
by such statutes is not necessarily exclusive of the common law,'’*^ 

§ 361, Habitual Criminal Acts.—Statutes which provide for a 
severer punishment on conviction of a second or subsequent offense, 
being highly penal, must be. strictly construed.*”* They should not 
be extended by implioation,*®’' and the legislative intent must be 
ascertained from the words used ))y the lawraakers.*®” But -where 
the common hw rule of strict eonslruetion has been abrogated by n 
statute which requires all penal acts to lie construed according to 
the fair import of their terms, with a view to effect their objects ami 
promote justice, the hahitnal erinu'iial act must also be construed in 
the light of that statute.'"’’ And habitual criminal acts arc not 
ex post facto in that they increase the puni.shmcnt on ae(!Ouut of 
previous convictions.*®® 

479 That liabeas corpus Is a civil rather than a criminal proceeding, see 
Edmonson v Ramsey, 122 Miss. 450, 84 So. 465, 10 A.L.R. 3S0 Also see Ex 
parte Tom Tong, 108 U.S. 556, 2 S Ct. 871, 27 L.Ecl. 826; Martin v Dist Court, 
37 Colo. 110, 86 Pnc. 82; Henderson v James, 52 Ohio St, 242, 39 N.E. 806, 
27 L.RA. 290; State v Huegen, 110 Wis. 189, 85 NW. 1046, 62 L.R.A, 700 
That It is often criminal in nature, see note in 7 Am. Cas, 1021. 

480 It is indicated lu Simmons v Georgia Iron etc. Co„ 117 Ga. 305, 43 S.E. 
780, 61 L.R.A. 739, that there is really no necessity to make any distinction. 

481 Addis v Applegate, 171 Iowa 160, 154 NIV. 168, People v Moss, 187 
N.Y. 410, SO N.E. 383; Ex parte Weber, 275 Mo. 677, 205 S.W. 620; In re 
Thompson, 85 N.J. Eg. 221, 96 Atl. 102, Or a swift and summary justice. 
Buchanan v Buchanan (Va.) 197 S.B. 426, 116 AL.R 6S8, 

482 Ex parte Brugneaux (Wyo.) 63 Pac (2) 800. 

483 Servonitz v State, 133 Wis. 231, 113 N.W. 277, Also see Kirby v 
State, 62 Ala. 51; Porter v Porter, GO Fla. 407, 53 So. 546. 

404 U.S. V Lindquist, 285 Fed. 447, Cavassa v Off, 206 Calif. 307, 274 Pac, 
523; Smalley v People, 96 Colo. 361, 43 Pac. (2) 385; State v McCarty, 210 
Iowa 173, 230 N.W 735; Metzger v State (Ind.) 13 N.E. (2) 519; Ex parte 
Bailey (Okla.) 64 Pac. (2) 278; Common v Woodward, 110 Pa. Super 478, 
168 Atl. 343; State ex rel. McMullen v Simpson, 152 Wash. 3S9, 277 Pac. 99,8. 

480 Ex parte Seymour, 14 Pich. (Mass.) 40, State v Chnstup, 337 Mo. 
776, 85 S.W, (2) 1024; Wright v Common. 109 Va. 847, 65 S.W. 19. Also see 
cases under note 484, ihid. 

480 Common, v Sutton, 125 Pa. Super. 407, 189 Atl. 566. 

437 state T Maluslty, 59 N.D. 601, 230 N.W, 735, 71 AL.R, 190. 

488 Jones T State, 9 Okla. Cr. 646, 133 Pac. 249; Common, 'v Graves, 155 
Mass. 163, 29 N.E. 579, 16 L.R.A. 256. 
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(lljviou.sly, hiiii-e these statutes are penal, the same prnlileiiis 
ari.se that ari.se in the eon.struetiKii nf eriminal statutes ireuerally. 
Among the iirohlem.s, none are more diftieult than tliose whieh 
pertain to the meaiiiiig of the wor<ls used in the statute. Soiue- 
times, the cinses are extremely close. But lie that as it may, the 
word ■■piiuLshahle” has lieen held to mean lialile to punishment, 
and ‘‘eonviction” to have a popular as well as a teehnieal meaning. 
A.S popularly used it means only a findinu of iruilty liy a .iury, 
technieallj’, it ineams the aseertaininent of guilt and the judument 
thereon; thereby neee.ssitatiiig not only a verdict but also a judg¬ 
ment or sentenee.^'''* And where the act provided for increased 
imnishraeut on conviction of any person convicted of any offeu.se 
'‘punishable liy impri.sunniciit in the penitentiary”, the act's appli¬ 
cation wa.s held not limited to persoms who liad nctnally been im¬ 
prisoned in the penitentiary hut to include a jicr-sou sentenced to 
the workhouse, since the defendant could have been sentenced to 
the penitentiary for the offemse eommitted.^”^ 

§ 362. Pardon and Parole.—^Behind pardon and parole stat¬ 
utes lies the purpose to mitigate the penalties of the law,^^- or to 
achieve the reform of the prisoner.^®’ It is difficult to state whether 
they .should be subject to a strict or liberal construction. Neverthe- 
le.ss, a law regulating the pardoning power has been construed as 
mandatory.^®'* And a statute whieh alters or changes the condi¬ 
tions of parole passed after the crime was committed has been held 
valid.*"® Moreover, a .statute which attempted to restore eum- 
peteuey to the testimony of convicts, a.s to those theretofore eoii- 
vieted, was held ineffective.'*®® These cases would seem therefore 
to indicate a leaning toward a .strict construction. 

And in the eomstruetiou of pardon and parole statutes, other 
law.s ill pan materia may he considered,'*®' and a probation and a 

■isfi State V Paisley 36 Mont. 23T, 92 Pac. 566. 

*90 Judge V Powers, 156 Iowa 251, 136 N.W. 315; Common, v Minnici, 
250 Pa. St. 363, 95 Atl. 565; Smith v Common., 131 Va. 189, 113 SE. 707, 
24 A.L.R. 12S6. 

nil State v Marshall (Mo.) 31 S.W. (2) 29. 

IS-! U.S. ex lel. Demarois v Farrell, 87 Fed. (2) 957. 

*93 In re Mounce, 307 Mo. 10, 269 S.W. 385. 

*94 Horton v Gillespie, 170 Ark. 107, 279 S.W 1020. 

405 People ex rel. Parker r Brophy. 280 N.Y.S. Ill, 211 Ap. Div, 880 

49fi Underwood v State, 111 Tex. Cr, 124, 12 S.W. (2) 206, 63 A.L.R. 978. 

49T Common v Burr, 5 Pa. Dist. & Co. 172. 
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parole law being identical and heaving analogous provisions, should 
be given the same construction.^”® But the word "persons” in a 
parole statute does not include a corporation.*”” 

§ 363. Usury.—Naturally, in the absence of any statutory pro¬ 
vision pertaining thereto, there is no restriction upon the rate of 
interest which may he charged for the use of money.””” By virtue 
of this fact, usury statutes may properly be considered as in dero¬ 
gation of the commoji law,””-* and even as a limitation upon the free¬ 
dom of contriiet.””^ Such statutes, however, are justified upon the 
grounds of public policy,””” and have as their obvious purpose the 
prevention of cxces.sive rates of interest,””* As was said in an 
early ease,””” usury laws place the borrower into the same classifi¬ 
cation of all persons under a legal disability to contract, and such 
a view seems well taken when the fact is remembered that usually 
a usurious loan results from the dire necessity of the borrower,””® 

There is some confusion in the cases with reference to the true 
nature of usury statutes. Some seem to regard them as penal,””* 
and some to consider them reincclial.””” Others appear to take what 
may be the most logical view and regard such laws as both remedial 
and penal.””” 


ex rel, Demarois v Farrell, 87 Fed. (2) 957, 

ioo State T West Plains Telephone Co., 232 Mo. 679, 135 S.W. 20, 

sooMechanics’, etc. Mut Savings Bank v Allen, 28 Conn. 97; Alston r 
American Mortgage Co., 116 Ohio St 643, 157 N.E. 374. 

501 Ibid. 

502 Ibid. 

503 Moll v Lafferty, 302 Pa. 354, 153 Atl, 557. 

.104 Van Noy v Goldberg, 98 Calif. Ap. 604, 277 Pac. 538. 

505 McArthur v Sclienck, 31 Wis. 673. 

500 Carozza v Fed. Finance & Credit Co.. 149 Md. 223, 131 Atl 332, 43 
A.L.R. 1 

sotHemple v Raymond, 144 Fed. 796; Partcli v Krogman, 202 Iowa 524, 
210 N.W, S12; McTavish v Green, 220 Mich. 60G, 190 N.W. 736; Auburn 
Nat. Bank v Lewis, 75 N.Y. 516. They are penal where they prescribe for 
the forfeiture of interest. Coble v Shoffner, 76 N.C. 42. 

508 Law, Clark & Co. v Mitchell, 200 Ala. 565, 76 So. 923. But usury 
statutes should not be retroactive Lankford v Holton (Ga.) 200 S E 243. 

500 Tobin v Neuman (Mo.) 271 S.W. 842. Also see Farmers, etc. Bank v 
Dearing, 91 U.S. 29, 23 L.Ed. 196, and Ordway v Cent, Nat. Bank, 47 Md. 217. 
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Nevertheless, usury statutes, if they are reiranleil iis jieiia], 
should be strictly construed,•‘‘’® at least where there is an attempt 
to enforce any of the penal provisionsr’’^ whether such provisions 
impose punishjiient nr forfeitures/’- If the statutes are eonsidered 
remedial, they would seem entitled to a liberal eoustnietmu in favor 
of their object or purpose,''’^ especially where no penal provision is 
involved. Even other rea.sons exist in favor of a liberal rimstnn- 
tion of usury .statutes. (bic may wonder whether siiidi laws arc 
so closely coimected with the public welfare, a.s to simply demaml 
a liberal con.struetiou for that reason alone. Perhaps the penal 
features coinstitute merely a secondary ]inrpo.se. the primary pur¬ 
pose bein^ to protect the necessitous liori'ower afiainst an e.xhor- 
tion.®’^ 

But be that as it maj'. the primary purpose is to a.scerlaiii the 
legislative intent —^just as that is the purpose of all construction. 
Consequently, the court may resort to the usual rules of coiistruc- 
tiou. For iustauce, the court should give due regard to the mis¬ 
chief sought to be remedied,’'’® and the benefits sought to he at¬ 
tained.®’’ The statute should be construed in its entirety,'’’'' and 
even .statutes iii pari materia given due consideration.®’” And 


siopartch v Krogman, 202 Iowa 524, 210 N.W. 612; McTavish v Green, 
220 Mich. 606, 190 N.W. 736; Byrd v Lmk-Newcomb, 118 Miss. 179, 79 ."^o. 
100. If they are regarded in derogation of the common law, should they 
not for that reason be strictly construed? Alston v American Mortgage Co., 
U6 Ohio St. 643, 157 N.E. 374. 

511 Automobile Sec. Corp. v Eandazza, 17 La. Ap. 489, 135 So. 45. 

•■iiaByrd v Link-Newcomb, 118 Miss. 179, 79 So. 100, 

513 Keim v Vette, 167 Mo, 389, 67 5W. 223; Missouri Discount Corp. v 
Mitchell, 216 Mo. Ap lOo, 261 S.W. 743. Also see Baker v Bi-yant, 24 Calif. 
Ap. 87, 140 Pac. 310 "It is apparent upon an examination of the books that 
opinions as to the morality and policy of usury laws have frequently led 
to their being construed and refined away. The crafty means contrived hy 
the wit and greed of man to evade the law have too often been successful, 
only because the private opinions and sympathies of courts and juries have 
interfered with its just and general enforcement." In re Pittock, 19 Fed, 
Cas. No, 11,189. 

5i< Stark V Bauer Cooperate Co.. 3 Fed. (2) 214. 

515 Hemple v Raymond, 144 Fed. 796; Ex parte Berger, 193 Mo. 16, 90 
S.W. 759. 

516 Lafayette v Lewis, 7 Ohio 80. 

51T McArthur v Scheneb, 31 Wis. 673. 

■US Vermont Loan & Trust Co v Whlthed, 2 N.D. 82, 19 NVW. 318. 

519 Ex parte Washer, 200 Calif. 59S. 254 Pac. 951. 
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where a general law ajicl a special law coullict beyond reconcilia¬ 
tion, in accord with the usual rule, the former must gire way to the 
latter.Yet a general usury law will apply to loans of every 
kind,“^ just as it will include both natural and artificial persons 
within its scope and operation. 

§ 364. Small Loan Acts.—^Aets of this character are generally 
exceptions from the general nsnry laws, so that the lender may 
legally charge a rate, of interest higher than the normal rate.®^® In 
fact, where a statute provided for llie creation of corporations 
authorized to make small loans at a rate of interest in excess of 
that allowed by the general law, the two pieces of legislation must 
be construed together, and only where the two cannot staiid to¬ 
gether, will the general law he modified.®-* Moreover, it would 
appear that the small loan law should he construed lilierally in 
favor of the borrowei' and .strictly as to the interests of the lender.®^® 
At least, statutes of this type are to he given that meaning which 
will best express the intention of the legislature.'’'^® Such a con¬ 
struction will usually require a construction hroad enough to pre¬ 
vent any possible evasion of the requirements of the law.®®^ Inas¬ 
much as the small loan acts are exceptions to the general interest 
laws, and in a manner are in derogation of common right, might 
well be urged as groiuids for subjecting sneh laws to a strict con¬ 
struction against tlie lender. 

§365. Initiative and Referendum.®®®—Statutes pertaining to 
these two legislative procp,sse.s, since they come into existence by 


B20 Ritenour v Harrison, 57 Mo. 502. 

52iRitenour v Harrison, 57 Mo. 502. 

5^2 Hitenour v Harrison, 67 Mo. 502; Farmers Eaulc v Burehard, 33 Vt, 
346. 

523 Lowry V Collateral Loan Assoc., 172 N.Y. 633, 65 N.E 1116, 172 N.Y. 
394, 65 N.E. 206. 

324 Ibid. Also note Beneficial Loan Soc. v Haight, 215 Cal if. 506, 11 Pac. 
(2) 857, where a statute wliich authorized a personal property broker mak¬ 
ing loans to charge an mcreased rate of interest, w'as invalidated in so far 
as it conflicted with a general usury law adopted as an initiative measure. 
525 m re Comm., 28 Pa. List. 236. 

520 Gibbs-Hai'grave Shoe Co. v Peek, 212 Ala. 633, 103 So 672. 

527 Ibid 

32SPqi- other treatment of the Initiative and Eefarendum, see §§ 47-67, 
supra. 
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A'irtue (jf ciinhtitutidii.'il pruvisidiis. must lie (•imstnipd in tlie liirlit nf 
tlie eoastitiition,''^-'' JMiireover, since such statutes arc passed in 
order to carry the cuiistitiitioiial provisions into etfect, they must 
])p lilierally construed so as to promote the purpose id their enact¬ 
ment.'®'’ And the requirements preserilied liy statutes reliiti)j!r to 
the initiative and the referendum, will usually he considered a.s 
iimndatory so far as the dutie.s of officials are concerned, 

Of course, where the law suliject to construction is one which 
has been initiated hy the people and duly adopted by them at an 
election held for that purpose, the ]trohlem of the legislative intent, 
as such, drops from the picture. In place of the legi.slative intent, 
the collective intent of the people heeomes the object of the court's 
■Search when it is called upon to construe a law thus adopted hy the 
vote of the people. 

Obviously, the problem is similar in practically all of it.s aspects 
whether the statute is passed by the people directly or by their 
representatives in the legislature. If there is any great difference, 
it will be found in the increased perplexity of the problem where an 
initiated measure is involved, particularly where the court resorts 
to considerations lieyond the language of the .statute itself in its 
effort to discover the uieaiiiiig thereof. Yet, it is difficult to see 
why the court might not resort to the same sources for a.ssistance, 
that is, to the sources which correspond with those constituting 
proper reservoirs of the legislative intent where statutes passed hy 
the legislature are eoncerned. The language will still be the pri¬ 
mary source from which to a.seertain the statute’s meaning. And 
in seeking to ascertain that meaning, the u.sual rules of construction 
will be applicable. In fact, the extent to which the courts will go 
in their efforts to ascertain the meaning of an initiated measure, is 
indicated in People v Fore, 84 Pac. (21 326, where the arguments 
in favor of such measure hy those advocating it and officially cir¬ 
culated to the voters at the election, were held legitimate aids to 
its interpretation. 


=29 Campbell T City of Eugene, 116 Ore. 264, 240 Pac. 41S. 

530 State V Mack, 134 Ore. 6", 292 Pac. 306. Also see State v Perrault, 
34 N.M. 438, 283 Pac. 902. 

531 State V Carter, 257 Mo. 62, 165 S.W. 773, Xorris v Cross, 25 Okla. 
287, 105 Pac. 1000, 
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§ 366. Declaratory Judgments.'’*^—The statutes establishing 
the relatively recent judicial proceedings whereby the courts will 
pronounce declaratory judgnieuts upon cases ol a specified charac¬ 
ter, are remedial in their nature and pertain to procedure.®*'* In 
other words, the declaratory judguieiil act does not create any new 
substantive rights or legal relationships but only adds to the reme¬ 
dies previously existing, an additional one for relief in the form of 
a judgment declaring in eases of actual controversy the rights and 
dirties of the parties thereto.®*’’ 

The purpose of the declaratory judgment act is primarily to 
relieve litigants of the eoinmon law rule that no declaration of 
rights may be judicially adjudged, unless a right has been violated 
for the violation of which relief may be granted.®** Or, as was 
stated with reference to the Uniform Declaratory Judgment law, 
one essential purpose is to enable the proper parties to obtain a 
determination of their rights and duties in proper cases before liti¬ 
gation might possibly arise, with respect to specific transactions.®*’’ 

Inasmuch as declarsitory judgmeut statutes are remedial, they 
are entitled to a lilieral construction;®*^ they should be liberally 
construed to afford a speedy and inexpensive method of adjudicat¬ 
ing legal disputes without invoking the coercive remedies of the 
old procedure, and to settle legal rights and remove uncertainty and 


532 For a general discussion of the construction of declaratory judgment 
acts, see Notes in 12 A.L.R. 84, and 19 A.L.R. 1132. 

333 Walher v Walker, 132 Ohio St. 137, S NE. (2) 405. 

OS'! Aetna Gas. & Surety Co. v Q-narles, 92 Fed. (2) 321. 

536 Davis V American Foundry Equipment Co, 94 Fed. (21 441. 
“asDeCliarette v St Matthews Bank, 214 Ky. 400, 283 S.W. 410, 50 

A.L.H, 34 As to the purpose of such acts, also see In re Cryan, 301 Pa. 
386, 152 Atl. 675, 71 A.L.R. 1417, and the note m 68 A L.R 112, 115, 87 A.L.R. 
1211 . 

537 McNichols V Denver, 101 Colo. 316, 74 Pac (2) 99, also see National 
Trans Co v Toquet, 123 Conn. 468, 196 Atl. 344; Rodgers v Webster, 266 Ky. 
679, 99 S.W. (2) 781. 

533 Walker v Walker, 132 Ohio St 137, 5 N.B. (2) 405. Also see Sullivan 
V Ideal Bldg. & Loan Assoc, 313 Pa. 407, 170 Atl. 263, 98 A.L.R. 1. And the 
court will also place a liberal I'ather than a narrow interpretation upon the 
Federal Declaratory Judgment Statute Derman v Cersten, 22 Fed. Supp. 
877. The statute should be construed liberally in favor of effectuating Its 
purpose, but strictly against encroachment on the jurisdiction of the state 
courts and against prolongation and increase of litigation, Maryland Cas. 
Co. V Consumers Finance Co, 23 Fed. Sudd. 433. 
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insecliritv from lewil rpl!itiiin>liiih u'ltlimit inviiitiiiu' tlie viiilutinii of 
rights or the distiirhanee nf relutidimhip^.'^'' 

The remedy jireserihed liy such statutes is aii exeliMve one 
after it has been invoked.’'^*' And it is a diMU'etimiary urnreediuL' 
so far as the eourts are efmeevned.'’** 

Sucdi statutes have frequently lieen siihjeeti'd to the interpreta¬ 
tive process, and a few dlustrations will indii-ate Imw they have 
been treated hy the eourt.s. For instance, a munieipahty was held 
to be a ‘‘person” in a statute which authorized any iier.son whose 
rights were affected by a nuuiieipal ordinance to resmi to the 
declaratory judtrment.''^- isiinihirly, the word will also include the 
state;'^^ And the word "actual” in the term "actual emitrotersy” 
is a w'ord of empha.sis rather than of definition/'" Moreover, an 
"actual controversy” exists where the differences In tween the 
parties concerned as to their legal rights have reached the .stage of 
antagonistic claims which are being actively pressed on one side 
and opposed on the other.'""' And, in this connection, the right of 
an insurer iiuder an accident policy to be immune from the claims 
made by a beneficiary, falls within the scope of a "right” covered 
by the declaratory judgment statute,®*'’ 


j30 Aetna Cas. & Surecy Co. v Quailes, 92 Fed. i2) 321. 

•■'40 Stephenson v Equitable L. Assur. Soc, 92 Fed, (2) 406. 

•Oil Waslnngton-Detrolt Theatre Co. v Moore. 249 Mich. 673, 229 N\V. 
618; Heller v Shapiro, 20S Wis. 310. 242 N.W. 174. Alto see U.S. Fidelity t 
Guar. Co v Pierson, 21 Fed. Supp. 678. 

sea Bay v Gelvick, 58 Ohio Ap. 51,15 N.E (2) 7S5. 

343 state ex rel. Snirha y General American L, Ins. Co. (Neb.) 272 N.W 
555 

3tJ Aetna L. Ins..Co. v Haworth, 57 G.Ct. 461, leh. den. 57 S.Ct. 667. 

343 Sullivan v Ideal Bldg & Loan Assoc., 313 Pa. 407, 170 All. 263, PS 
A.L.R. 1, 

540 Columbian Nat. L. Ins Co. v Foulhe, 89 Fed. (2) 261. 
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§ 367 StATI T(JKV Rt'Lt^ KUR rilNSTKi niUN (IK S'lA'Ii TL- 
§ 406. Residence 

S 407, Iisual Place of Re.sidence, etc. 

§ 40S. Pnder Disability. 

5 409. Roman Numerals and Araliit Figures. 

§ 410. May. 

§ 411. And, Or. 

§ 412. Heretofore and Hereafter. 

§413- Week. 

§ 414. Calendar Day. 

§ 415 Computation of Time. 

5 416. Montlis Before or After a Certaiu Day—Computation of. 

§ 41T. Statutes in Derogation of Common Law. 

§ 41S. Penal Statutes. 

§ 419. General and Special Provisions. 

§ 420. Punishment. 

§ 421. Retroactive Operation, Generally. 

§ 422. Retroactive Operation—Offenses, Indictments, Penalties, etc, 

5 423. Retroactive Operation—Contracts and Procedure. 

§ 424. Intent of the Legislature. 

5 426. Reason and Spirit of the Law. 

§ 426. Context. 

§ 427. Statutes In Pari Materia 
!; 428 Natural Rights. 

§ 429. Section Headings and Headlines. 

§ 430. Grammatical Errors. 

§ 431 Strict Construction of Statutes Enjoining or Directing Acts. 

§ 367. In General.—An examination of the statutes of the vari 
ons states reveals that it is a common legislative practice to enact 
rules for the construction of statutes. Sometimes such rules will 
be made applicable to all statutes; sometimes they will he applica- 
l)le to specific statutes or codes. But in either ease, they seem to 
have two predominating purposes; fll to declare what the law is, 
and (2) to correct a construction that seems erroneous to the legis¬ 
lature. 

As is thus apparent, the.se rules are important factors in the 
construction of statutes, and they are entitled to consideration 
whenever a statute to which they are applicable, is .subjected to the 
process of interpretation l)y the court.^ In fact, in many instances, 
they may control the eonstniction,- Neverthele.ss. if avoidable, 

iBull v Lovelaud (Mass.) 19 Pick 9; Salters v Tobias (N.Y.) 3 Paige 
Ch. 338. 

2Arnett v State, 168 Ind. 180. SO N.E. 153; State ex rel. Trustees v 
Trustees etc. Orphans Home, 37 Ohio St. 275. 
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they should not be allowed to operate retrospectively 11 tliere])y 
they will impair or destroy vested rigdits/’ although retroactive 
operation is not neceasarilj'’ seriously objectionalilc il no constitu¬ 
tional rights are violated,'* On the other hand, prospectwe opera¬ 
tion seems generally to be unobjectionalde,® ns is true with all legis¬ 
lation. 

Yet, the power, as we have already stated,*' resting in the legis¬ 
lature to prescribe legal definitions or to auiiouiice rules of con- 
stmctioii, cannot invade the field of the judiciaryd This obviously 
would violate the tri-parte theory of government and actually per¬ 
mit the legislature to exercise the judicial power of interpretation, 
Herein lies the danger of allowing statutory rules of eoiistruetum 
to operate retroactively. And besides, the same danger exists where 
such rules are allowed to operate prospectively, if they are regarded 
as absolutely binding upon the court. As a result, the proper 
sphere of statutory rules of coustruetion would seem simply to he 
that of an indication of the legislative intent or as merely constitut¬ 
ing a source from which the court maj’’ find some assistance in 
aseertaiiiiug the legislative intent. 

It may be, however, that a statutory rule of construction irdll 
create a problem of coustruetion more difficult than the one which 
calls for resort to the statutory rule. The statutory declaration 
may itself require coustruetion.® This factor alone would seem to 
justify the judicial attitude that .statutory' rules of construction 
should riot be absolutely' binding upon the court Imt should serve 
simply as a source from which to draw assistance in determining 
the legislative intent in a given case. 


3 Stebbins v Pueblo County, i Fed. 2S2; Koslikonoiig v Burton, lO-i 
U.S. 668, 26 L.Ecl S86; State v Board of Comrs,, S3 Kan. 199, 110 Pac. 92; 
Haley v Philadelphia, 68 Pa. St. 45. 

iStockclale v Atlantic Ins. Cos. (U.S.) 20 'Wfall 232, 22 L.Ed. 429, State 
ex rel Trustees v Trustees of etc Orphans' Home, 37 Ohio St. 275. Also 
see McCleary v Babcock, 169 Ind. 228, 82 N.E. 153. For further discussion, 
see § 278, supra. 

sstockdale v Atlantic Ins. Cos. (U.S.) 20 Wall 232, 22 E Ed. 429; U.S. 
V Clafiin, 97 U.S, 546, 24 L.Ed. 1082; Titusville Iron Works v Keystone Oil 
Co, 122 Pa. St. 627, 15 Atl 917, 1 L.R.A 361. 

3 See §§ 208-223, supra. 

1 See § 13, supra, also § 92, note 57, supra. 

s In thivS connection note the interesting case of Regina v Justices 
(Eng.), 7 Ad, & E. 480. 
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ilureiiver. thp existciifc <if a ciiiitrary lut'aiiiiifr fnnii th.il ex¬ 
pressed liy the (leelaratary .statute will make the latter ituippliedhle.'' 
Tlii.s troulil .seem true, l)ei-.‘iiise in many iiistauee.s the .statute sought 
to lie eoutrolled Iiy the declaratory statute will Iti' tlie latest exju'es- 
.sioii of tlie leud.slativp intent. It would seem so. in other iustaiiees. 
lieeau.se the declaratory statute may lie a I'eneral law. while the 
■statute ,suli.iect to coustruetion i.s more specific. And in addition to 
these po.s.sihlp reasons, the language o£ the statute under eoiisidera- 
tion liy the eonrt would seem to he the jiriuiary .source from wliich 
to ascertain that .statute’.s lueauiiig Hut, the court in its effort to 
ascertain whether a contrary meaning exists, may properly siihject 
tlie declaratory statute to a strict construction and refuse to give it 
a .seope in exee.s.s of that (dearly re(iiiired hy its language.'" 

§368. Substantial Uniformity of General Statutory Eules of 
Construction.—As will be hereafter revealed," a comparison of the 
proviaioiLS of the general interpretation .statute,s of tlie several states 
reveahs two or three iuteresting facts, hi the first jilace, we find a 
remarkahie trend toward uniformity. While the language may not 
alway.s he the same, its import will be substantially identical. In¬ 
deed, ill a large iiuiiiber of .state.s, the language will actually lie the 
same. Other states, however, may have statutes which are more 
detailed or enniprehensive in that more terms are defined or more 
rules of coustruetion are announced. But regardless of their scope, 
one will be impressed with the similarity of the most important pro¬ 
visions. 

A second faet of coiisiderahle iiitemt is revealed hy those pro¬ 
visions which declare the law. In many iustaiice.s, such provisions 
simply .state the rule of law annoiuiced hy the cnnrt.s in their deci¬ 
sions, with the result that the general priuciides pertaining to the 
coiistnietion of statutes everywhere are in effect codified- In 
other words, tlie statutes will simply state the nile.s of law already 
declai-ecl and applied hy the courts. Where this is the ca.se, obvi¬ 
ously, the statute has very little, it any, effect upon the judicial 
attitude, 

3 Ton Weise v Comm. Int. Revenue. 69 Fed. |2| 439; Kyan v State (Ind.) 
92 N.E. 340, 

10 Alabama Waiehouse Co. v Lewis, 56 Ala. 514; also see supra, §§199 
and 211. 

u See § 369, infra, 
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A third fact revealed by a comparison of the various statutory 
rules of construction relates to the efforts of the legislature to cor¬ 
rect constructions which it has deemed erroneous and to substitute 
new rules of construction for existing ones, In this connection, 
there have been several important alterations or substitutions indi¬ 
cative of an attempt upon the part of the legislatures to improve 
existing law as it pertains to the construction of statutes Even 
though the new rules of eonstructioii are not absolutely binding 
upon the courts, yet simply by evidencing a legislative intent to 
change or to modify existing rules, the desired changes are gener¬ 
ally produced, at least substantially 

All of the foregoing facts are revealed by the provisions of the 
general con.struetion statutes of Massachusetts, hereafter set forth 
in A'erhatim, as typical or largely representative of .statutes pertahi- 
iug to the construction of statutes. Other states with similar, or 
substantially similar provisions are noted in the footnotes with ap¬ 
propriate citations. Additional sections will lie found setting forth 
statutory rules common to many .states but not found in the laws 
of Massachusetts. 

§ 369, Statutory Rules for Construction of Statutes in Massa¬ 
chusetts With References to Other States With Identical or Similar 
Statutes.—Ill order to illustrate the substantial uniformity of the 
various statutory rules of construction, as well as to indicate the 
exact language of such rules in a slate which has enacted statutory 
rules largely representative of such rules generally, the various 
statutory provisions of the state of Massachusetts, as we have 
already stated, except those peculiar to .such state, are set forth in 
verbatim in the following sections.^® 

§ 370. The Legislative Intent and Context of the Statute.—“In 

construing statutes the following rules shall be observed, unless 
their observance would involve a construction inconsi.stent with the 
manifest intent of the lawmaking body or repugnant to the context 
of the same statuted^ 


W §§ 370-392, infra. 

13 Mass. Gen. Laws, 1932, Ch. 4, §6 For similar provisions, see: Rev. 
Coile Dela. 1935, Cli 1, § 1; Ga. Code, 1933, § 102-103; III. Rev Stat. (Smith- 
Hurd), 1935, Cli. 131, § 1; Anno. Stat. Ind. (Burns), 1926, § 247; Cods of Iowa, 
1935, § S3. Kan. Gen. Stat. 1935, § 77-201; CaiTOll's Ky. Stat 1930, § 446; La. 



§ :i72 Stati’tiirv fur ('hxstri'ctiiin of Stati'tls T.'i:; 

§371. Eevival.—“First. The rejipal of :i statute shall unt ro- 
yive any previous statute e-veept in ease of the repeal of a statute, 
after it has become la'\v, by the vote of the people, upon it.s .submis¬ 
sion by referendum petition.’’ 

§372. Retroactive Effect.—"Second. The repeal of a statute 
shall not affect any punishment, penalty, or forfeiture incurred be¬ 
fore the repeal takes effect, or any suit, prosecution or proceeding 
pending at the time of the repeal for an offense committed, or for 
Ctv. Code Anno. (Dart), 1932, Art. 22; Rev. Stat. Me. 1930. Cti. 1, § 6: Comp. 
L. Mich. 1929, §76; Mason's Minn. Stat 1927, 1 10932; R S. Mo. 1928. § 655; 
Rev. Code Mont., 1935, § 96; Putj. L. N.H., 1926, Ch. 2, §1, N.M. .Stat. .Anno, 
1929, 5139-102; N.C. Code Anno, 1931, §3919; R.l. Gen. Laws 1923. 5 4i)l; 
Code ot Laws, S.C., 1932, § 2080; Rev. Civ. Stat. Tex., 1925, Ait. lij, Rev. 
Stat, Utah, 1933, §88-2-12; Pub. L. Vt., 1933, §1; Code of Va.. 1930, §5; 
Code of W.Va., 1932 (Anno.), §33; Wis. Stat., 1937, §370.01; Wyo. Rev. 
Stat., 1931, § 112-101. This section states the rule for cou.struction of 
statutes as laid down by the legislature itself. London Guarantee etc. Co, v 
Cofleen, 95 Colo. 375, 42 Pac. (2) 998. 

14 Mass. Gen. Laws, 1932, Ch. 4, | 6. For similar provisions, see- U.S. 
C.A., 128, Ch, 2, Title 1; Ala. Code, 1927, Ch. 1, 115; Rev, Code Ari*., 1928, 
Ch 73, § 3042; Dig, Stat. Ark. (Pope), 1937, § 13282; Colo. Stat Anno,, 1935, 
Ch. 159, §S, Gen. Stat Conn., 1930, § 6568; Comp. Gen. Laws, Fla,, 1927, 


Art, 2, §90; Ida. Code Anno., 932, §70-115; III. Rev. Stat. (Smlth-Hurd), 
1935, Ch. 131, §3; Anno,, Ind. Stat (Burns) 1926, § 255; Code of Iowa, 1935, 
§63, Kan. Gen. Stat., 1935, § 77-201; Carroll's Ky. Stat, 1931, § 464; Comp. 
Laws Mich., 1929, §77; Mason's Minn. Stat, 1927, § 10930; Pub. L., N.H., 
1926, Ch. 2, §37; N.M. Stat. Anno., 1929, § 139-104; Consol. L. N.Y. |Ca- 
biU's), 1930, § 23:90; N.C. Comp. L. 1913. §7315; Code of Ohio (Baldwin). 
1930, §25; Okla. Stat, 1931, §7; R.l. Gen. L. 1923, §418; Rev. Stat. Utah, 
1933, § 88-2-5: Pub. L. Vt., 1933, §33; Code of Va., 1930, |5; Code of W.Va., 
1932, Anno., §32; Wis. Stat., 1937, § 370.01; Wyo. Rev. Stat, 1931, §112-103. 
And see People v Hendrick, 93 Colo. 512, 27 Pac. (2) 493; Columbia Ry. Gas 
Co. V Carter, 127 S.C. 473, 121 S.E. 377. The rule was otherwise at common 
law. White River Lumber Co. v Drainage Dist. (Ark.) 216 S.W. 1043, and 
Baum V Thomo, 150 Ind. 378, 50 N.E. 357. But repea) of initiated law does 
not revive prior laws, Armstrong v Mitten, 95 Colo. 425, 37 Pac. (2) 757. 
And mere reference to title is not sufficient to revive. Florer v State. 133 
Ind. 453, 32 N.E. 829. This section enacts merely a rule of construction, 
Jacksonville etc. R. Co. v U.S., 118 U.S. 626, 30 L.Ed. 273, 7 S.Ct. 48, and 
applies to statutes and not the common law. State v Mines, 38 W.Va. 125, 
IS S.E. 470 It also applies to repeals by implication. Milne v Huber, IT Fed. 
Cas. No. 9617. 
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the recovery of a penalty, or forfeiture incurred, under the statute 
repealed.” 

§373. Non-Technical and Technical Words.—"Third, Words 
and phrases shall be construed according to the eouunon and ap¬ 
proved usage of the language; but technical words and phrases and 
.such others as may have acquired a peculiar and appropriate mean¬ 
ing in Jaw shall lie construed and under,stood according to .such 
meaning. ’ ’ 


IB Mass. Gen Laws, 1932, Cli 4, § 6 Slates With similar provisions’ 
U.S. CA„ §29, Ch, 2, Title 1; Ala. Code, 1923, Ch. 1, §10; Rev, Code Ariz,, 
1928, Ch. 73, § 3046; Colo. Stat. Ann. 1935, Ch. 159, §4, Gen. Slat. Conn., 
1930, § 6568; Ida. Code Anno. 1932, § 70-106; 111. Rev. Stat. (Smitli-Hurcl), 
1935, Cli. 131, § 4; Ind. Stat. Anno. (Burns) 1926, §2B5; Kan. Gen. Stat. 1935, 

§ 77-201; CarroH's Ky. Stat. 1930, § 465; Rev. Stat. Me. 1930, Ch. 1, §1, 
Comp. Stat. Neb. 1929, §§ 81 and 7101; Pub. L. N.H., 1926, Ch, 2, §§35 and 
36; Consol. L, N.Y. (Cahill) 1930, § 23:93, 94, N.D. Comp L. 1913, §7316; 
Code of Ohio (Baldwin) 1930, §26; R.l. Gen, L. 1923, § 416; Comp, L. S.D. 
(1929), § 10658, Code of Term. 1932, § 12; Code of Va. 1930, § 5; Code of W.Va, 
1932 (Anno.), §31; WIs, Stat. 1987, § 370.01; Wyo. Rev. Stat. 1931, §112-104. 
And see Lamar v TJ.S., 260 U.S. 711, 67 L.Ed. 476, 43 S.Ct. 251, Cloud v 
State, 36 Ark. 151; Peo, ex rel. v David (III.) 168 N.E. 264. This section 
ahi’ogataa the rule that rights under statutes repealed by subsequent law 
without saving clause are lost. Cavanaugh v Patterson, 41 Colo. 158, 91 
Pac. 1117. And since law's of one legislature do not bind another, this 
section must be taken as merely a rule of construction, having no applica¬ 
tion where the legislative intent appears clearly to the contrary. Dyer v 
Ellington, 126 N.C. 941, 36 S.E 177 This statute becomes a part of every 
repealing act that does not specifically state that it is to have a retrospec¬ 
tive effect. State v Brown, 146 Kan. 525, 73 Pac. (2) 19. 

IB Mass. Gen. Laws, 1932, Ch. 4, § 6. For similar statutes, see; Rev. 
Code Anz., 1928, Ch. 73, § 3940; Pol. Cod. Calif, (Deering), 1931, §16; Colo. 
Stat. Ann, 1935, Ch. 159; § 2; Gen. Stat. Conn., 1930, § 6568; Dela. Rev, Code, 
1935, Ch. 1, §1; Ga. Code, 1933, § 102-102; Ida. Code Ann., 1932, §70-113; Ind. 
Stat. Anno. iBurns), 1926, § 247; Code of Iowa, 1935, § 63, Kan. Gen. Stat., 
1935, § 77-201; Carroll's Ky. Stat. 1930, § 460, Dart, La. Civ. Code. Ann, 
1932, §§14 and 15; Rev, Stat. Me. 1930, Ch. 1, §6 (including provision that 
“and" and "or” are controvertible); Comp. L Mich. 1929, §76; Mason’s 
Minn. Stat., 1927, § 10932; Miss. Code Ann., 1930, §1394; R. S. Mo. 1929, 
§ 655. Pub, L. N.H., 1926, Ch, 2, §2; Rev. Stat. N.J., 1937, §1:1-1; N.M, 
Stat. Ann, 1929, § 139-103; N.D. Comp. L. 1913, § 7278; Stat. Okla., 1931, 
§ 24; Rev. Civ. Stat. Tex., 1925, Art. 10; Rev. Stat. Utah, 1933, § SS-2-11; 
Wis. Stat., 1937, § 370.01; Wyo. Rev. Stat, 1931, §112-101, And see Owen v 
Going, 13 Colo. 390, 22 Pac. 768. This section is declaratory ot the common 
law on the subject. Bailey v Common (Ky.) 11 Bush. 688. 
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§ S74. Gender, and Number.—“Fourth. impurtiiin' tlie 

.singular miiy extend and lie apidied t<i several per.snri>. or tliiiu.'.s. 
ivords iiniiortiiig the plural miinlier may inehnle the .siiunilar. and 
■\vord.s importing the iiiasenlinp "ruder ni.ay inr-lude the feiniiiinr 
and neuter.”^' 


§ 375. Joint Authority.—“Fifth. VTord.s piirportinc to dve 
joint authority to, or direet any act by, three nr more pulilie offieer.s 
or other persions, shall he eninstrued as ndving stieli authority to, 


IT Mass. Gen. Law,?, 1932, Ch I, | G. For states with similar provision*;, 
see; U.S. C.A., § 571, Ch. la. Title IS, and §1, Ch 1, Title 1: Code of Ala. 
1923, Ch. 1, §1; Rev. Code Ariz. 1928, Ch, 73, §3010; Digest Stat. Ark. 
(Pope) 1937, § 13238; Pol. Code Calif. (Deering) 1931. §17; Colo. Stat. Ann. 
1935, Cli. 159, §2; Gen. Stat. Conn. 1930, J 6568; Rev. Code Dela. 1935, Ch. 1, 
§1; Ga. Code 1933, 1 102-102; Ida. Code Ann. 1932, §70-114; III. Rev. Stat. 
(Smith-Hurd) 1935, Ch 131, §1; Itid. Stat, Anno, fBurns) 1926, §§ 247 and 
901; Code of Iowa, 1935, §63; Kan. Gen. Stat. 1935, §77-201; Carroll’s Ky. 
Stat. 1930, § 457; Rev. Stat. Me. 1930, Ch. 1, § 6; Anno. Code Md. 1924, Art 1, 
§§7 and S; Comp. L. Mich. 1929, §76; Mason’s Minn. Stat. 1927, § 10932; 
Miss. Code Ann. 1930, §§ 1395 and 1396; R.S. Mo. 1929, §651; Comp, Stat. 
Neb. 1929, |§ 81 and 6903; Puh. L. N.H. 1926, Ch. 2, § 3; Rev. Stat. N.J. 1837, 
§1; 1-2; N.M. Stat. Ann. 1929, § 139-102; N.C. Code Ann. 1931, § 3949; 
N.D. Comp, L. 1931, §§ 7307, 7308; Code of Ohio (Baldwin) 1930, §10213; 
Stat. Okla. 1931, §§30 and 33; R.l. Gen. L 1923, §§ 402 and 403; Code of 
Laws. S.C. 1932, § 2081; Code of Tenn, 1932, §14; Rev. Civ Stat. Tex. 1925, 
Art 10; Rev. Stat. Utah 1933, §88-2-12; Pub L Vt. 1933, §25; Code of Va. 
1930, §5; Code of W.Va. Ann. 1932, §33, Wis. Stat. 1937, § 370.01; Comp. 
Stat. Wash. iPiemington) 1932, §118- And see Boone County v Keck, 31 
Ark. 387, State v Holder. 49 Idaho 514, 290 Pac. 2ST (plural and .singular); 
Greanleaf v Woods (Ky.) 96 S.W. 458 (singular may include plural); In re 
Elkel, 383 Fed, 2S5. The purpose of this section was to avoid the use of 
such expressions as "such person or persons", "he. she or they’’, "himself 
or themselves”, found in some poorly drawn statutes. Von Glahn v Harris, 
73 N.C. 323. This statute should be applied only in order to carry out the 
legislative intent First National Bank v State of Mo., 263 U.S. 640, 44 S.Ct. 
213, 68 L.Ed. 486. Consequently, a statute may be clearly applicable to 
males only. In re Maddox, 93 Md. 727 (admission to bar). "Juror" held 
to embrace both women and men. People v Bartz, 212 Mich. 580, ISO N.W 
423. Will of a woman construed to be the "will of a person leaving his 
widow ” In re Roton, 95 S.C. 118, 78 S.E. 711. 
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01 directing such act by, a majority of siicli otEieers or persons.” 

§376. Definitions, Generally.—construing statutes the 
following words shall have the meaiiiiig herein given, unless a con¬ 
trary intention clearly appears.” 

§377, Fiscal Year.—“Ninth. ‘Fiscal year,’ when used with 
reference to the eominonwealth or any of its offices, departments, 
boards, cominissions or institutions shall mean the year beginning 
December 1st and ending witli the following November 30th, both 
inclusive. ’ ’ 

§ 378, Grantor.—“Eleventh. ‘Drantor’ may inelude every 
person from or by whom a freehold estate or intere.st passes in or 
by any deed; and ‘grantee’ may include every person to whom such 
estate or interest so passes.” 


IS Mass. Gen. Laws, 1932, Ch. i, § G. Also aes; Cocle of Ala. 1923, Ch. 1, 
§3; Rev. Code Arlz, 1928, Ch. 73, § 3040; Pol. Code Calif. (Deering) 1931, 

§ 15; Gen, Stat. Conn. 1930, § 6568; Ga. Code 1933, § 102-102, Ida. Code Ann 

1932, § 70-112; III. Rev, Stat. (Smith-Hurd) 1035, Ch. 131, § 1; Code of Iowa, 

1935, §63; Kan, Gen, Stat 1935, § 77-201; Carroll's Ky. Slat. 1930, § 448; 

Rev. Stat. Me. 1930, Ch. 1, §6; Comp L. Mich. 1929, §76; Mason's Minn. 
Stat Ann, 1927, § 10932; R.S. Mo. 1929, § 655; Pub. L, N.H., 1926, Ch, 2. 
§15; N.M. Stat. Ann., 1929, § 139-102; Code of N.C. 1931 (Ann.) § 3949; 
N.D. Comp. L 1913, §7314; Stat Okla. 1931, §32; R.l. Gen. L. 1923, § 404, 
Code of Tenn., 1932, § 22, Rev. Civ. Stat. Tex, 1925, Art. 10; Rev. Stat, Utah, 

1933, § 88-2-10; Pub. L. Vt., 1933, § 16; Code of Va., 1930, § 5; Wis. Stat, 1933, 

§ 370.01; Wyo. Rev, Stat. 1931, §112-101; Code of W.Va. 1932 (Anno,) §33. 
And see Metsker v Whitsell, 181 Ind. 126, 103 N.E. 1078, and Blevins v Mor- 

ledge & Allen, 5 Okla. 141, 47 Pac 1068. This section refers onlj' to the 

construction of 'Statutes and to public officers and other persons deriving 
authority from a statutory source. Fraley r Nickels, 121 Va. 377, 93 S.E. 
636, This statute applies unless a contrary intention appears hy express 
words or hy clear implication. Carpenter v Hale, 159 Ky. 465, 167 S W. 426. 

lO Mass. Gen, L. 1932, Ch. 4, §7. Also see; Ind. Stat. Ann. (Burns) 
1926, § 900; Mason's Minn. Stat. 1927, § 10933; Rev. Stat. N.J., 1937, §§1:1-1 
and 1,1-2. 

20 Mass. Gen. L., 1932, Ch. 4, § 7. Also see- Code of W.Va., 1932 (Anno.) 
§27. 

21 Mass. Gen L., 1932, Ch 4. § 7. Also see. Rev Code Ariz., 1928, Ch. 
72, § 3040; Dela. Rev. Code, 1935, Ch, 1, §1; Carroll’s Ky. Stat. 1930, §461; 
Rev. Stat. Me., 1930, Ch, 1, §6; Comp. L. Mich., 1929, §76; Pub L N.H., 
1926, Ch. 2, §16, Pub. L. Vt. 1933, §12; Wis. Stat. 1937, § 370.01. 
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§379. Highway, Public Way, etc.—“Twelfth. 'Hidiway,' 
‘towiiway.’ ‘public way’ or ‘way’ shall iiicliuln a bridirc vvhii-h is a 
part thereof.” 

§380. Insane Person—Lunatic, etc.—“Fifteenth. 'Insane 
person’ and ‘lunatic’ shall include every idiitt. non compos, limafic 
and insane and distracted person.' ‘ 

§381. “Issue.”—“Sixteenth. ‘Issue’ as applied to the dc.scent 
of estates, .shall include all the lawful lineal descendants of the 
ancestor ’ ’ 

§382. Land, Real Estate, etc.—“Seventeenth. ‘Land.’ ‘laiid.s,’ 
and 'real estate’ shall include Ijinds. teneinent.s and hereditameut.s, 
and all rights thereto and interest therein, and ‘recorded’ as a|)plied 


22 Mass. Gen. L., 1932, Ch. 4, § 7. Also see: III. Rev. Stat. (Smith-Hard) 
1935, Gh 131, §1; Code of Iowa, 1935, §63, Kan. Gen. Stat. 1935, § 77-201; 
Rev. Stat. Me., 1930, Ch. 1, §6; Mason’s Minn. Stat., 1927, § 10933; Pnh. L. 
N.H. 1926, Ch 2, §26; Code of Tenn., 1932, §23; Rev. Stat. Utah, 1933, 
§ 88-2-12; Pub, L. Vt. 1933, § 13; Wis. Stat. 1937, § 370.01. 

23 Mass. Gen. Laws, 1932, Ch. 4, § 7. For states with similar provisions, 
see: U.S. C.A„ §1, Ch. 1, Title 1; Rev. Code Ariz., 1928, Ch. 73, § 3040; 
Digest Stat. Ark. (Pope) 1937, § 13272; Colo. Stat. Ann. 1935, Ch. 159, §2, 
Dela. Rev. Code. 1935, Ch. 1, §1; Ga. Code, 1935, § 102-103; III. Rev. Stat. 
(Smith-Hard) 1935, Ch. 31, §1; Ind. Stat. Anno. (Burns) 1926, § 900; Code 
of Iowa, 1935, §63, Kan. Gen. Stat. 1935, § 77-201; Carroll’s Ky. Stat. 1930, 
§ 450; Rev. Stat. Me., 1930, Cll. 1, §6; Comp. L. Mich., 1929, §76; Mason's 
Minn. Stat., 1927, § 10933; Miss. Code Ann., 1930 , § 1390; Consol. L, N.Y., 
1930 (Cahill) § 23:28; R.l. Gen. L, 1923, § 406; Code of Tenn., 1932, §14; 
Rev. Stat. Utah, 1933, § 88-2-12; Pub. L. Vt., 1933, § 14; Code of Va., 1930, § 5; 
Code of W.Va., 1932 (Anno.), §33, Wis. Stat,, 1937, § 370.01. 

2-1 Code of Ala., 1923, Ch. 1, §1; Rev. Code Ariz., 1928, Ch. 73, § 3040; 
Colo. Stat Ann., 1935, Ch. 159, §2; Dela. Rev. Code, 1935, Ch. 1, §1 ("kin 
and kindred"); Code of Iowa, 1935, §63; Gen. Stat. Kan., 193», § 1 7-201; 
Rev. Stat. Me., 1930, Ch. 1, §6; Comp. L. Mich., 1929, §76; Mason’s Minn. 
Stat,, 1927, § 10933; Pub L N.H. 1926, Ch. 2, §20; Pub. L. Vt., 1933, §15; 
Wis. Stat.. 1937, § 370.01. 
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to plans, deeds or other instruments affecting land, shall, as affect¬ 
ing registered land, mean filed and registered,” 

§383, Month and Year.—"Nineteenth. 'Month’ .shall mean 
calendar mouth, except when used in a statute providing for pun¬ 
ishment, ‘one month’ or a multiple, thereof shall mean a period of 
thirty days or the corresponding nmltiple thereof; and ‘year’ .shall 
mean calendar year.”"® 


25 Mass. Gen, Law's, 1932, Cli. 1, § 7. For other states with shiilhu' iiro- 
visions, see- Ala. Code, 1923, Ch, 1, §2; Rev. Cods Ariz., 1928, Ch. 72, § 3040; 
Digest Stat. Ark. (Pope) 1937, § 13261; Pol. Code Calif, (Deemg), 1931, 

§ 17 (2); Colo, Stat. Ann., 1935, Ch. 159, § 2. Dela. Rev. Code, 1935, Cli. 1, § 1; 
Ida. Code Ann, 1932, § 70-114; Ind. Stat. Anno (Burns) 1926, § 900; Code of 
Iowa, 1935, §63; Kan. Gen. Stat., 1935, § 77-201; Carroll’s Ky. Stat, 1930, 

§ 458; Rev, Stat Me., 1930, Ch. 1, §6; Comp. L. Mich., 1929, §76, Mason’s 
Minn. Stat, 1927, § 10933; Miss. Code Ann., 1980, § 1875, R.S, Mo., 1929, 

§ 655; Pub. L. N.H., 1926, Ch. 2, §21; Rev. Stat N.J., 1937, §Tl-2; Consol, 
Laws N.Y. (Cahill) 1930, § 23:40, N.D. Comp, L., 1913, § 7309; Stat. Okla., 
1931, § 26; R.l. Gen. L., 1923, § 409; Code ot Laivs, S.C., 1932, § 897; Code of 
Tenn., 1932, § 15; Rev. Stat Utah, 1933, § ,38-2-12; Pub. L„ 1933, Vt., § 32; 
Code of Va., 1930, §5; Code of W.Va. Ann., 1932, §33; WIs. Stat, 1937, 

§ 370 01, And see Walpos v State Board, 62 Colo. 554, 163 Pao, 848. 

25 Mass. Gen. Laws, 1932, Ch, 4, §7. For Birailar provisions, see, Ala. 
Code, 1923, Ch. 1, § 9; Rev Code Ariz., 1928, Ch. 72, § 3040; Dig. Stat. Ark. 
(Pope) 1937, § 13274; Pol. Code Calif. (Deerlug) 1931, §17 (4); Colo. Stat. 
Ann, 1935, Ch. 159, § 2, Gen. Stat Conn., 1930, § 6568; Dela. Rev. Code, 1935, 
Ch. 1, §1; Code of Ga., 1933, § 102-103; Ida. Code Ann,, 1932, §70-114; III. 
Rev. Stat, (Smith-Hurd) 1935, Ch 131, §1, Code of Iowa, 1935, § 63; Oarroh's 
Ky. Stat., 1930, § 452, Rev. Stat Me., 1930, Ch. 1, § 6; Corap. L, Mich., 1929, 
§76; Mason’s Minn. Slat, 1927, § 10933, Miss. Code Ann,, 1930, §§ 1377 and 
1393. RS, Mo., 1929, § 655, Pub. L. N.H., 1926, Ch, 2. §8; Rev, Stat N,J., 
1937, § 1.1-2; Consol Laws N.Y. (Cahill) 1930, §23:31; N.C. Code Ann., 1931, 
§ 3949; N.D. Comp. L, 1913, § 7305; Stat Okla., 1931, § 39; R.l. Gen L., 1923, 
§ 411; Code of Tenn., 1932, §16; Rev. Stat Utah, 1933, § 88-2-12, Pub. L. Vt 
1933, §22; Code of Va,, 1930, §5; Code of W.Va., 1932 (Anno) §27; Wis. 
Stat., 1937, § 370.01, Comp. Stat. Wash., 1922 (Eamingtou), § 149, Wyo. Rev. 
Stat, 1931, § 112-101. And see Daly v Concordia F. Ins. Go., 16 Colo. Ap. 349, 
65 Pac 416; Harpold v Doyle, 16 Idaho 671, 102 Pac 158, Rice v Blair, 58 
Ky. 680, 166 S.W. ISO (embraces leap yeai'); Garfield v Hubhell, G Kan. Ap, 
785, 59 Pac, 600 (year A.D.), The 29tli of February is counted as one day 
in computing time of service of process. I-Ielphenstiiie v Vincennes Bank, 
65 Ind. 582. This section adopts the civil law’s method of coinputation 
Satterwliite v Burrell, 51 N.C. 92. 
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§ 3H.'i 


(.tH 


§384. Oath.—“Twenty-first, ‘(lath' .^hail nifluilt- ifffirma- 
tiuii ill case.s where Ity law an afiirniation may la- Milistitatcl /nr 
an oath.” 


§385. Person,—“Twenty-third. ■Per.snn' nr 'whoever’ .shall 
include corporations. as.stieiatioiis ami iiartner.ships,'' 

ev Mass. Gen, Laws, 1932. Cli. 4, Also .see; U.S. C A., 11. Ch 1, 
Title 1; Ala. Code, 1923, Ch 1, 5 1; Dig. Slat. Ark. (Pope), 1937, ^ 13273; Pol. 
Code Calif. (Deeringj 1931, i; 17, Gen. Stat. Conn., 1930, §G5fiS; Dela. Ilev. 
Code, 1935, Ch. 1, U; Ga. Code. 1933, Ui)2-103: III. Rev. .Stat. (Smith- 
Hurdl, 1935, Ch 131, §1; Ind. Stat. -Ann. iBurns) 1926, 8 900; Code of 
Iowa, 1935, § b*3; Kan. Oen. Stat,, 193a, 8’17-201, Cairolls Ky, Slat. 1939, 

8 151; Rev. Stat Me., 193(i, Ch 1, § 6; Md. Ann. Code, 1924, Art. 1, S 9; Comp 
L. Mich., 1929, §76; Mason's Minn. Stat, 1927, § 10933; Miss, Code Ann, 
1930, § 1379; Pub. L. N.H., 192B. Ch. 2, §24; Rev. N.J, Stat., 1937, §1T.2, 
N.M. Stat. Ann., 1929, § 139-102; Consol. Laws N.Y. (Cahill), 1930, § 23:36; 
N.C. Code Ann, 1931, §3919; N.D. Comp. L. 1913, § 7309, Code of Ohio 
(Baldwin) 1930. §10213; Stat. Okla., 1931, §26; R.I., Gen. L., 1923, §410; 
Code of Tenn., 1932, § 14; Rev. Stat. Utah (1933) i 8S-2-12; Pub, L. Vt,, 1933, 

§ 26; Code of Va., 1930, § 5; Code of W.Va., 1932 (Anno.) § 30; Wis. Stat., 
1937, § 370.01; corporal oath and solemn oath, held synonymous. Common. 
V Jarboe, S9 Ky. 143, 12 S.W. 138. 

3S Mass. Gen, Laws, 1932, Ch. 4, § 7; For similar statutory provisions, 
see: U.S. C.A., §1, Ch. 1. Title 1; Code Ala., 1923, Ch. 1, §1; Digest Stat. 
Ark. (Pope) 1937, § 13258; Pol. Code Calif. (Deering) 1931, §17; Colo, Stat, 
Ann ,, 1935, Ch. 159, § 2. Gen. Stat. Conn., 1930, | 6568; Dela. Rev. Code, 1935, 
Ch. 1, §1, Ga. Code, 1933, § 102-103; III. Rev. SUt. (Smith-Hurd) 1935, 
Ch. 131, §1, Ind. Stat. Anno. (Burns) 1926, § 900; Code of Iowa, 1935, §63; 
Kan. Gen, Stat., 1935, § 77-201; Carroll's Ky. Stat., 1930, § 457; Rev, Stat. 
Me., 1930, Ch. 1, § 6; Md. Ann Code, 1924, Art. 1, 5 15; Comp. L. Mich., 1929, 
§ 76; Mason's Minn. Stat., 1927. § 10933; Miss. Code Ann., 1930, § 1381; Comp. 
Stat. Neb., 1929, § 81-6903; Pub. L. N.H., 1926, Ch. 2, §9; Rev. Stat. N.J., 
1937, §1.1-2; N.M. Stat. Anno-, 1929, § 139-102; Consol. Laws N.Y., 1930 
(Cahill) § 23:37; N.C. Code Ann., 1931, § 3949; N.D. Comp. L., 1913, § 7294; 
Code of Ohio (Baldwin) 1930, §10213, Stat. Okla., 1931, §35; R.l. Gen. L., 
1923, § 405; Code of Tenn., 1932, §14; Rev. Stat., Utah, 1933, § 88-2-12; Pub 
L. Vt., 1933, § 28; Code of W.Va., 1932 (Ann.) §33; Wis. Stat., 1937, § 370.01; 
Comp. Stat. Wash., 1922 (Eemmlngton) § 146. And see State v Loekie, 43 
Ida. 580. 253 Pae GIS. “Person" includes artificial as well as natural person. 
Norris V State, 25 Ohio St. 31T. This section does not apply to municipal 
corporations. Phillips v Baltimore, 110 Md. 431. It may, however, include 
them. City of Jackson v State (Miss.) 126 So. 2. Thus, a county may be 
sued ivhere "person” included “bodies corporate", Donaldson v San Miguel, 
1 N.M. 263. The word “person” will also include "persons". State v Dunn, 
134 N.C. 663, 46 S.E, 949. Where a corporation was held subject to Income 
tax as a "person”, see Hattiesbui'y Gro Co. v Robertson, 126 Miss. 34, 88 So. 
4, 25 A.LR, 748. 
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§38fi 


§ 386. Preceding and Following.—“Twenty-fifth. ‘Preceding’ 
or ‘following’, used witli reference to any section of the statutes, 
shall mean the section last preceding or next following, unless some 
other section is expressly designated in such reference,’’^” 


§387. Spendthrift,—“Thirtieth. ‘Spendthrift’ shall mean a 
person who is liable to be put under guardianship on account of 
excessive drinking, gaming, idleness or dehanehery. ” 


§ 388. State and United States.—“Thirty-first. ‘State,’when 
applied to the different parts of the United States, shall extend to 
and include the District of Columbia and the several territories; and 
the words ‘United State.s’ .shall include said district and territo¬ 
ries,’’ 


M Mass. Gen. Laws, 1932, Cli, 4, 5 7- Also see, Ala. Code, 1923, Cli, 1, 
§ 5, Rev, Code Arir., 1928, CIi. 73, § 3040, Gen, Stat. Conn., 1930, § 6B68; Qa, 
Code, 1933, § 102-103 (also defining "aforesaid”); Ind. Stat. Ann. (Burns) 
192G, § 247; Carroll's Ky. Stat., 1930, § 462; Rev Stat. Me., 1930, Cli 1, §6, 
Comp, L, Mich., 1929, § 76; Mason's Minn. Stat, 1927, § 10933; R.S. Mo., 1929, 
§ 650; Pub. L. N.H., 1926, Ch. 2, §13; Code of N.C, (1931) Ann,, § 3949; Pub 
L. Vt. 1933, §31, Code of Va., 1930, §6; Code of W.Va., 1932 (Ann.) §33; 
Wis. Stat., 1933, § 370.01; Wyo. Rev Stat., 1931, §112-101. 

30 Mass. Ceil. Laws, 1932, Cli. 1, §7. Also see Mason's Minn. Stat,, 1927, 
§ 109-33; Pub. L, N.H., 1926, Ch. 2, § 19. 

or Mass. Gen, Laws, 1932, Ch. 4, §7. For similar provisions, see. Code 
Ala., 1923, Ch. 1, §§ 6 and 7; Rev. Code Ariz., 1928, Cli. 73, § 3040; Dig. Stat 
Ark. (Pope) 1937, § 13271; Colo. Stat. Ann. 1935, Ch. 159, §2, Dela. Rev. 
Code, 1935, Ch. 1, §1; Ida. Code Ann. 1932, §70-114; III. Rev. Stat. (Smith- 
Hurd) 1935, Cli. 131, §1; Ind. Stat. Ann (Burns) 1926, § 247; Code of Iowa, 
1935, §63; Kan. Gen Stat. 1935, § 77-201; Carroll's Ky. Stat,, 1930, § 446, 
Rev. Stat. Me., 1930, Ch. 1, § 5, Comp. L. Mich., 1929, §76, Mason's Minn. 
Stat., 1927, § 10933, Miss. Code Ann., 1930, §§ 1386, 1389; R.S. Mo., 1929, 
§ 655; Pub. L N.H., 1926, Ch. 2, §4, Rev. Stat. N.J., 1937, §1,1-2; Consol. 
Laws, N.Y. (Cahill) 1930. § 23.46; N.C. Code, 1931 (Anno.) § 3949, R.l. Gen. 
L. 1923, § 407; Code of Tenn., 1932, §18; Rev. Stat, Utah, 1933, §88-2-12; 
Pub, L, Vt., 1933, §37, Code of Va., 1930, §5, Coda of W.Va., 1932 (Ann.) 
§ 33; Wis. Stat., 1937, § 370 01. And see State v Briggs, 116 Ind. 55, 18 N.B, 
395 (Dlst. Columbia). 
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§ 392 


Ttil 


§389. Town.—“Thirty-fourth. ‘Town’wliPn applied to towH.s 
or officers or eiiiplnyee.s thereof, shall iiieliule city.’' 


§ 390. ‘Written, In Writing', etc.—"Thirty-eight. 'Written’ 
and ‘ill writing’ shall include printing, engraving, lithographing, 
and any other mode of representing word.s and letters: Init if the 
written .signature of a person is required liy law, it shall he by his 
own handwriting, or if he is unable to write, his mark.’’^’ 

§391. Population.—“Forty-one. ‘Population’ when used in 
connection with the number of inhaliitants of a county, city, town, 
or di.strict, shall mean the population as determined by the last pre¬ 
ceding state or national census. 


§ 392. Computation of Time—Sunday—Holiday.—" Except as 
otherwise provided, when the day or the last day for the perform¬ 
ance of any act, including the making of any payment or tender of 
payment, authorized or required by statute or by contract, fall.s on 

32 Mass. Gen. Laws, 1932, Ch -1, §7. Also see: Colo. Stat, Ann., 1935, 
Ch. 159, §2, Kan. Gen. Stat., 1935, 1 77-201; Code of Iowa, 1935, §63; Rev. 
Stat. Me., 1930, Ch. 1, § 6; Mason's Minn. Stat., 1927, 5 10933; RS, Mo., 1929, 
§ 655; Pub, L. N.H. 1926, Ch. 2, §5; Rev. Stat. N.J., 1937, §1:1-2; R.l, Gen, L,. 
1923, § 408; Rev, Stat. Utah, 1933, §88-2-12; Code of Va,, 1930, §5; P.L. Vt., 
1933, § 41, Code of W.Va., 1932 (Ann.) §33; Wis. Stat., 1937, § 370 01. And 
see Owens v George, 13 Colo. 290, 22 Pac. 768, that this section refers only 
to incorporated towns and hence not to townships. 

33 Mass. Gen. Laws, 1932, Ch. 4, § 7. For similar statutes, see: U.S. CA... 
§ 571, Ch. 15, Title 18; Code Ala., 1923, Ch. 1, §1; Dig. Stat. Ark. (Pope) 
1937, § 13258; Colo. Stat. Ann., 1935, Ch. 159, § 2 ; Dela. Rev. Code, 1935, Ch. 1, 
§1; Ga. Code, 1933, § 102-103; Ida. Code Ann., 1932, §70-114; 111. Rev, 
Stat. (Smith-Hurd) 1935, Ch. 131, §1; Ind. Stat. Ann. (Burns) 1926, §247; 
Code of Iowa, 1935, § 63; Kan. Gen Stat., 1935, § 77-201; Rev. Stat. Me., 
1930, Ch 1, § 6; Comp. L. Mich., 1929, §76; Mason’s Minn. Stat, 1927, § 10933; 
Miss. Code Ann, 1930, § 1392; R.S. Mo., 1929, § 655; Pub L. N.H., 1926, Ch.2, 
§23; Rev. Stat N.J., 1937, §1:1-2.4; N.M., Stat Ann., 1929, § 139-102; N.C. 
Code Ann., 1931, § 3949; N.D. Comp. L., 1913, §7311; Stat. Okla., 1931, §44; 
Code of Tenn., 1932, § 14; Rev. Stat. Utah, 1933, § 8S-2-12; Pub. L. Vt., 1933, 
§44; Code of Va., 1930, §5; Code of W.Va., 1932, §33; Wis. Stat., 1937, 
§ 370 01; Wyo. Rev. Stat., §112-101. See Carraway v State (Ark.) 219 S.W. 
736, Ausmus v Peo., 47 Colo. 167, 107 Pac. 204 (irrespective of statute, sign¬ 
ing by mark is a written signature). 

34 Mass. Gen. L., 1932, Ch. 4, §7. Also see: R.S. Mo., 1929, § 655; Code 
of Iowa, 1935, §63; Mason’s Minn. Stat., 1927, § 10933; Rev Stat. N.J., 1937, 
§ 1:1-2; Rev. Stat. Utah, 1933, § SS-2-12; Wis. Stat. 1937, § 370 01. 
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§393 


Sunday or a legal holiday, the act, may, unless it is specifically 
authorized or required to be performed on Sunday, or on a legal 
holiday, he performed on the next succeeding’ business day,” 

§ 393. Miscellaneous Statutory Eules of Construction—But Not 
Found in Massachusetts.—An examination of the various statutory 
rules of construction, reveals that thi .statutes of Mas.sac]iu.setts do 
not include certain .statutory rules -which are found in a consider¬ 
able number of other states. Like the .statutory provisioiis quoted 
from the laws of Massachusetts, these also, in iiiauj’’ iastanees, closely 
resemlde each other, as will be indicated hi tlie following sections.^” 

§ 394, The Common Law of England Adopted, —‘‘The com¬ 
mon law of England, so far as it is not iucoiisisteiit with the consti¬ 
tution, laws and institutions of this state, shall togetlier, with such 
institutions and laws, be the rule of deci.sio3i.s, and shall continue m 
force, except as from time to time it may be altered or repealed by 
the legislature,” 

§ 395, Negro and Person of Color.— “The term ‘negro’, within 
the meaning of this code, iiiclude.s mulatto. The term ‘mulatto ’ or 
‘person of color’ within the nieaiiing of this code, i.s a per,sun of 
mixed blood, descended on the part of the father or mother from 
negro ancestors, to the fifth generation,®'^ 

SB Mass, Gen, L., 1932, Gli, 4, §9, Tor similar provisions, see; Dig. Stat. 
Ark. (Pope) 1937, § 13281; Pol. Code Calif. (Deering) 1931, §§ 12,13, Ga. Code, 
1933, § 102-102; Ida. Code Ann. 1932, §70-110, Ind. Stat Anno. (Bums) 
1926, § 903; Carroll’s Ky. Stat, 1930. § 454, Miss. Code Anno, 1930, § 1397, 
N.M. Stat. Ann, 1929, § 139-102; N.D. Comp. L., 1913, § 7300; Rev. Stat. Utah, 
1933, § SS-2-S. Also see § 376, infra. 

30 Infra, §§ 355-392. 

37 Code of Ala., 1923, Cli. 1, § 14. For similai provisions, see: Rev. Code 
Ariz., 1928, Ch 73, § 3043; Colo, Stat. Ann., 1935, Ch. 159, § 1, Ida. Code Ann, 
1932, §70-114; R.S. Mo. 1929, § 645; Purdon'a Pa. Stat, 1936, §152; Rev. 
Civ. Stat. Tex,, 1925, Art. 1; Rev, Stat Utah, 1933, §88-2-1, Code of Va., 
1930, §2; Code of W.Va. (Ann.) 1932, §22; Comp. Stat Wash. (Remington) 
1922, §143, See Rains v Rains, 97 Colo. 19, 46 Pac. (2) 740. This section 
seems copied from Rev. Stat of the TJ.S., Brown v Cliallis, 23 Colo. 145, 46 
Pac, 679; Northern Pac. R. Co. v Hirzel, 29 Idaho 438, 161 Pac. 854 (riparian 
rights). Later decisions may he considered m determining what the com¬ 
mon law was at that time, Johnson v TJ P, Coal Co., 28 Utah 46, 76 Pac. 
1089 

38 Code of Ala., 1923, Ch 1, §2. Also see Code of Tenn., 1932, §25. 
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§ 396. Children and Grandchildren.—'' ‘ Cliildreii ’ and ' i IranJ- 
childreii’, ns used in tliesn statutes ireiiernlly refer to ieyiliniate 
descendants, unless there is soiiiPtliin" whiidi show.', a contrary in¬ 
tent on the part of the leKishitni'e.”^" 

§ 397. Children.—"The term ‘children’ include,s children by 
birth and adoption. ” 

§ 398. Men.—‘‘The term ‘men’ ineludes hny.s ” 

§ 399. Convict.—"The word ‘convict’ .shall mean a per.son con¬ 
fined in the penitentiary of this or any other state, or of the riiited 
State.s.”^^ 


§ 400. Offense,—“The woral ‘offense' iuclude.s every act or 
omission for which a fine, forfeiture or puui.shment is imposed hy 

§401, Head of a Family.—‘‘The phrase ‘head of a family’ 
shall include any person who has charge of children, relatives, or 
other.s living with .such penson.” 


§402. Chattels,—“The term ‘chattels’ includes goods and 
chattels ’’ 

§403. Property.—"The word ‘property’ includes both real 
and personal property.’’ 


30 Ga. Code, 1937, § 102-103. 

40 Stat. Okla., 1931, §27. 

41 Consol. Laws N.Y. (Catnll) 1930, § 23:29. 

42 Code of W.Va. (Anno.) 1932, § 33. 

43 Code of VV.Va. (Anno.) 1932, § 33. 

44 Kan. Gen, Stat., 1935, § 77-201. 

45 Consol. Laws N.Y. (Cahill) 1930, §23:15. 

46 Pol. Code Calif. (Deering) 1931, § 17. Also see: Dig, Ark. Stat. (Pope) 
1937, § 13263; Ida. Code Ann., 1932. §70-114; Ind. Stat Ann. (Burns) 1926, 
§ 900; Code of Iowa, 1935, § 63; Kan. Gen. Stat., 1935, § 77-201; E.S. Mo. 1929, 
§ 655: Rev Stat. N.J., 1937, §1:1-2, Consol. Laws, N.Y. (Cahill) 1930, 
§ 23:38, N.C. Code. 1931 (Anno.) § 3949; N.D. Comp, L, 1913, § 7309; Okla. 
Stat., 1931, § 26; Code of Laws, S.C, 1932, §899; Code of Tenn,, 1932, §15; 
Rev.” Stat.'Utah, 1933, §88-2-12; Code of W.Va., 1932 (Anno.), §33; Wis. 
Stat,, 1937, § 370,01. 
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§ 404. Personal Property.—“Tlie words 'personal property' 
includes money, goods, chattels, things in.action, and evidences of 
debt.'' 

§405. Money and Dollars.—“The words ‘money’ or 'dollars’ 
slinll he construed to mean lawful money of the United States, 


§ 406. Residence.—“The term ‘residence’ shall be construed to 
mean the place adopted by a person as his place of habitation, and 
to which, whenever he is absent, he has the intention of returning. 
When a person eats at one place and sleeps at another, the place 
where such person sleeps shall be deemed his residence,’’ 


§ 407. Usual Place of Residence, etc.—“The terms 'usual place 
of residence’ and ‘usual place of abode’ when a23plied to the service 
of process or notice, shall be construed to mean the place usually 
occupied by a person. If such person have no family, or do not 
have his family with him, his office, or place of business, or if he 
has no place of business, the room or place where he usually sleeps 
shall he construed to be such place of residence or abode.’’ 

§ 408. Under Disability.—“The phrase 'under legal disability’ 
includes persons within the age of minority or of unsound mind, or 
imprisoned.” 


47Pol. CoclG Calif. (DeeiTng) 1931, §17. For similar statutes, see' Dig. 
Stat, Ark, (Pope) 1937, § 13262; Ida. Code Ann,, 1932, §70-111; Ind. Stat. 
Anno. (Burns) 1926, § 900; Code of Iowa, 1935, §63; Kan. Gen. Stat., 1935, 
§ 77-201; Carroll’s Ky. Stat., 1930, § 458; Rev. Stat. N.J., 1937, § 1:1-2; Consol. 
L. N.Y. (Cahill) 1930, § 23:39; Code N.C. Anno., 1931, § 3949; N.D. Comp, L„ 
1913, § 7309; R.S. Mo., 1929, § 655, Okla. Stat, 1931, § 26; Code of Laws, S.C., 
1932, 898; Code of Tenn., 1932, §16; Rev. Stat. Utah, 1933, § 88-2-12; Pub, L, 
Vt., 1933, §29; Code of W.Va., 1932 (Anno.) §33; Wis, Stat 1937, § 370 01, 
Deed to land held personal property. State v Hughes, 80 Miss. 609, 31 So. 
963. 

48 Dela. Rev. Code, 1935, Ch. 1, § 1. 

49 Kan. Gen. Stat,, 1935, § 77-201. Also see R.S., Mo., 1929, § 665. 

BO Kan. Geu. Stat, 1935, §77-201. 

01 Kan. Gen. Stat, 1936, § 77-201. Also sea R.S. Mo., 1929, § 665. 
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Statutory Rules for CoN’STRUc-ni'tx uf St I'li-iLh 


§ 409. Roman Numerals and Arabic Figures.—‘'The Rumau 
numerals and Arabic figure.s are lo be taken as a part of the Enirlisb 
language.” ““ 

§410. May.—“‘May’ ordinarily denotes permission and not 
command. IVliere the word as used in a statute concerns the public 
interest or affects the rights of third persons, it will be construed 
to mean ‘must’.” 

§411. And, Or.—“ ‘And’ may be rpiid a.s ‘or’, and 'or' rcail 
as ‘and’, if the sen.se requires it.” 

§ 412. Heretofore and Hereafter.—^■‘'Whenever the term ‘here¬ 
tofore’ occurs in any statute, it shall be construed to mean any time 
previous to the day when such statute .shall take effect; and when¬ 
ever the term ‘hereafter’ occurs, it shall be construed to mean the 
time after the statute containing such term shall take effect.” 

§413. Week.—“The word ‘week’ shall be eonstnied to mean 
seven days.” 

§414. Calendar Day.—“A calendar day includes the time 
from midnight to midnight. Sunday or any day of tlie week spe¬ 
cifically mentioned means a c,alendar day.” 


§415. Computation of Time.—“The time in which any act 
provided by law is to be done is computed by excluding the first 


B3 Kan. Gen. Stat, 1935, § 77-201. Also see Code o£ Iowa, 1935, §63; 
Code of Tenn., 1932, § 17. 

53 Ga. Code, 1933, § 102-103. 

51 Code of Ohio (Baldwin) 1931, § 10213. 

55R,S. Mo., 1929, § 649. Also see Consol. Laws N.Y. (Calilll) 1930, 
§23.10. 

sawis. Stat., 1937, § 370.01. 

50a Consol. Laws, N.Y., 1930 (CahlU), §23:19. 



The CoHSTBUCTiON OF Statutes 


766 


§416 


day, and ineludiug the last, unless the last is a holiday, and then 
it is excluded. ’ ’ 


§416. Months Before or After a Certain Day—Computation 
of. —' ‘A number of months after or before a oertaiu day shall he 
computed by counting such number of calendar months from such 
day, exclusive of the calendar month in which such day occur.?, and 
shall include the day of the last month so counted having the same 
numerical order in days of the month as the day from which the 
eomputation is made, unless there be not so many days in the last 
month so counted, in which case the period computated shall expire 
with the last day of the mouth so counted.” 

§ 417. Statutes in Derogation of Common Law.— "The rule of 
the common law that statutes in derogation of the common law are 
to be strictly cojastrued, has no application to this code. Its provi¬ 
sions and all proceedings under it shall be liberally construed with 
a view to promote its objects and assist the parties in obtaining 
justice.” 

07 Ida. Code Ann, 1932, § 70-109. For similar provisions, see: Rev, Code 
Ariz., 1928, § 3039; III. Rev. Stat. (Smith-Hui’d) 1935, Ch. 131, §1; Carroll’s 
Ky. Stat., 1930, § 453; Mason’s Minn. Stat., 1927, § 10933; R.S. Mo., 1929, 
§ 655; Pub, L, N.H., 1926, Cli. 2, § 34; Consol. Laws N.Y. (CaMll) 1930, §23- 
20; Code of Ohio (Baldwin) 1930, § 1021G; R.l. Gen, L, 1923, § 412; Comp. L. 
S.D., 1929, § 10665; Code ot Tenn., 1932, §11; Rev. Stat Utah, 1933, § 88-2-7; 
Pub. L. Vt., 1933, § 39; Code of Va., 1930, § 6; Code W.Va. (Anno.) 1932, § 26; 
Wis. Stat, 1937, § 370.01; Comp. Stat, Wash. (Remington) 1923, §150. 
Also see § 392, supra. Aud note Hogg v Chiistenson, 29 N.D. 8, 149 N.W. 
562; Puller v Pernn, 51 Utah 105, 168 Pac. 1179. An inlermedlale Sunday is 
not excluded. Svea Ins. Co, v McFarlan, 7 Ariz. 131, 60 Pac, 936; C. M, & 
St. P. Ry. Co. V Nield, 16 S.D. 370, 92 N.W. 1069. In computing lime for 
serving summons, day on wbicU service was made is excluded. Soderman 
V Peterson, 36 Idaho 414, 211 Pac. 448. Notice of appeal filed on 91st day 
beld good where the last day tell on Sunday. Myers v Harvey, 39 Idaho 724, 
229 Pac. 1112 For meaning of "by" as fixing time for performance of an 
act, see 12 A.L.R. 1168 and 21 A.L.R. 1543. 

68 Consol, Laws, N.Y. (Cahill) 1930, § 23:30, 

63 Code of Iowa, 1936, §64. Also see: Stat Ark. (Pope) Digest, 1937, 
§ 13277; Ida. Code Ann,, 1932, § 70-102; N.D. Comp, L., 1913, §7312, Code of 
Ohio (Baldwin) 1930, §10214; Stat. Okla., 1931, §§ 2 and 3; Comp. L. S.D., 
1929, § 10656; Rev. Civ. Stat Tex., 1925, Art. 10; Rev. Stat. Utah, 1933, 
§ 88-2-2. See State y Grace, 98 Ark. 505, This section changes the common 
law rule, McQueen v Moscow, 28 Ida. 146, 162 Pac, 799, aud is mandatory. 
Hammond v Wall, 51 Utah 464, 171 Pac. 148, 
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§ 423 JiTATUTORY EulES FOR CoNSTRUCTinN' fiF STATUTES 

§418. Penal Statutes.—‘■ The rule of the enuiiiiiiii law that 
penal statutes are to be .strictly cniistnied. h;is no application to this 
code. All its provisions aud all penal .statutes arc tu Ite cniistrueil 
according to the fair import of their terms, with a view to effect 
the objects and promote Justice.’’™ 

§419. General and Special Provisions.—‘' In the (•oiistniction 
of a statute the intention of the legislature—-is tn be pursued if 
possible; and Avhen a general aud a particular provision are incon¬ 
sistent, the latter is paramount to the former. So a particular in¬ 
tent shall control one that is inconsistent with it.”®* 

§420. Punishment.—“In all i)enal .statutes of the state where 
by the terms of such .statute a definite punishment of imprisonment 
in the penitentiary is prescribed, the time of such imprisonment 
shall be construed to be the maximum of imprisonment, unless .such 
.statutes expressly provide that such time is the minimum.” ‘’'- 

§421. Retroactive Operation—Generally.—“No .statute i.s re¬ 
troactive unless expre.ssly so declared therein,”®® 

§422, Retroactive Operation—Offenses, Indictments, Penal¬ 
ties, etc.—“All offenses committed and all penalties or forfeitures 
incurred prior to said repeal, may he prosecuted and punished in the 
same manner and with the same effect as if said repeal had not been 
made.” 


§ 423. Retroactive Operation—Contracts and Procedure.— 
“Laws prescribe only for the future; they cannot impair the obliga¬ 
tion of contracts, nor, usually have a retrospective operation. Laws 
looking only to the remedy or mode of trial may apply to contracts, 
right and offenses entered into or accrued or coniiuitted prior to 
their passage; hut in every case a reasonable time subsequent to 


60 Comp L. S.D., 1929, § 3577. 

61 Ore. Code Ann., 1930, I 9-215. 

62N.M. Stat. Ann., 1929, § 139-103. 

63 Rev. Code Ariz., 1928, Ch 73, § 3038. Also see Comp. L. S.D., 1929, 
§ 10666. 

61 Ida. Code Ann., 1932, §70-118. Also see Rev. Code Mont., 1935, §97; 
Nev. Comp. Laws, 1929 (Hillyer) §112-65; Rev. Stat. N.J., 1937, §1:1-15. 
And note § 372, supra. 
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the passage of the statute should be allowed for the citizen to 
enforce his contract, or protect his right. No hill of attainder or 
ex post facto law shall be passed.” 

§424. Intent of the Legislature,—"In all interpretations, the 
court shall look diligently for the intention of the legislatiue, keep¬ 
ing in view at all times the old law, the evil and the remedy.” 

§425. Reason and Spirit of the Law.—"The universal and 
most effective way of discovering the true meaning of a law, when 
its expressions are dubious, is by considering the reason and spirit 
of it, or the cause which induced the legislature to enact it.” 

§ 426. Context.—"Where the words of a law are dubious, their 
meaning may be sought by examining the context with which the 
ambiguous words, phrases and sentences may he compared, in order 
to ascertain their true meaning.” 

§ 427. Statutes in Pari Materia.—‘ ‘ Laws in pari materia, or 
upon the same subject matter, must be construed with a reference 
to each other; what is clear in one statute may be called in aid to 
explain what is doubtful in another. ’ ’ 

§ 428. Natural Rights,—"Where a statute is equally suscepti¬ 
ble of two interpretations, one in favor of natural right, and the 
other against it, the former controls.” ™ 

§ 429. Section Headings and Headlines —'' The sectional head¬ 
ings or headlines of the several sections of this code printed in black¬ 
faced type are intended as mere catchwords to indicate the contents 
of the section, and shall not be deemed or taken to be titles of such 
sections, or as any part of the statute, and, unless expressly so pro- 


os Ga, Code, 1933, § 102-104. 

OB Ga. Code, 1933, § 102-102. 

OT Dart La. Civ, Code Ann., 1932, § 18. 

08 Dart La. Civ. Code Ann., 1932, § IG. 

00 Dart La. Civ, Code Ann., 1932, §17. 

TO Ore. Code Ann,, 1930, § 9-222. And see Spencer v Portland, 114 Ore. 
3S1, 235 Pac. 279, 
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Tided, they shall not he so deemed when any of sueli sections, in- 
eluding the headlines, are amended or re-enaeted.” 

§430. Grammatical Errors.—“rirammatieal errors shall nut 
vitiate a law, and a transposition of words, and clauses, mny he 
resorted to w'hen the sentence or clause is without meaninu as it 
stands. In no case .shall the punctuation of a law control or affect 
the intention of the legislature in the enactment thereof.’*''^ 

§ 431. Strict Construction of Statutes Enjoining or Directing 
Acts.—“Ill all ca.scs where a remedy is provided, or duty enjoined, 
or anjdhing directed to be done hy any act or acts of a.ssemhly of 
thi.s Commonwealth, the direetiniis of the saiil act-., shall hi- strictly 
pursued, and no penalty shall he inflicted, or anything done agree¬ 
ably to the provisions of the common law, in such cases, further 
than shall be necessary for earrjdng such act or acts into effect.” 


Ti Code ot W.Va., 1932 (Ann.), § 33. Also see Jordan t So. Boston, 138 
Va. 838, 122 S.E. 265. 

T2 Rev, Civ. Stat. Tex., 1925, Art. 11. 

TspurdoQ's Pa. Stat,, 1936, §§ 156 and 3712. 
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Acts amended ty implication as, 
123 

Amendments as, 

Change in original act's phrase¬ 
ology by, 301 

Constitutional provisions with ref¬ 
erence to, 120, 121, 122, 123. 
Construed with original act, 304 
Curative acts compared with, 78 
Defined, 78, 123 
Describing amended act, 120 
Enactment of, generally, 117 
General principles of construction 
applicable to, 302 
Identifying amended act, 119 
Invalid, 124 

Judicial construction of original 
statute as part of, 304 
New remedy created by, 295 
Principles of construction particu¬ 
larly applying to, 304 
Provisos as, 91 
Repeals as, 12S, 305, 315 
Repeals by, 305 

Retrospective effect of, 295, 306 
Series of, 137 

Setting forth in lull teims of, 121, 
122 

Setting forth terms of, 121 
Statutes in pan materia resorted 
to in construction of, 302 
Subject matter and title of, 101 
Sufficiency of statement of terms 
of, 122 

Supplemental legislation as, J23 
“This act”, 304 

Time for talcing eifect. 111, 306 
Title of, 118 

“To read as follows", 304, 305 
Unconstitutional, 12Jt 
Vested rights and, 295 
Wrongful death statute and, 295 
Amended Statute, 

Identification of, 119 


Amended Statute—Continued 
Sufficiency of identification 
in amending act, 119 
Invalid, 124 

Description of, in amending act, 
120 

Amendment of Statutes, 

After suspension by referendum 
petition, 117 

As part of statute's history, 21G 
By title piohibited, 121, 123 
Construction of amendments, 302, 
303, 304 

Defined, 115, 123 
Description of amended act, 120 
Effect of, 117 

Effect of invalid amendment, 124 
Incorrect statement of section 
number in, llil 

Limitation of power to malce, 116 
Power to amend laws, 116 
Reiteration of amendment, 124 
Repeal compared with, 116 
Replacement theory of, 115, 111, 
306 

Sections and, 122 

Setting forth amendatory statute, 
in general, 121 

Statutes exempted from, by consti¬ 
tution, 177 

Statutes required to be set forth in 
full when amended, 123 
Statutes subject tO' amendment, 117 
Sufficiency of statement of amenda¬ 
tory act, 122 

Title of amendments, 118, 119 
Unconstitutional statutes, 117 
Analogy, 

Reasoning by, in iiiterpretaLioii, 
157, 176 

“And" and "or". 

See Words and Phrases 
Anti-Revival StatuLes, 

See Revival 
Anti-Trust Legislation, 

Construction of, 356 
Non-profit co-operative associations, 
231 
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i,ppeals and Writs of Error, 
ConstiTiction of, generally, 336 
Change of law while judgment is* 
pending on appeal, 294 
Curative act and, 283 
Effect of, on judgments, 294 
Statutes affecting, retroactive eflect 
of, 294 

i.ppllcation of Statutes, 

As a sub-process in the Interpreta¬ 
tive process, 170, 173 
Ascertainment of legislative intent, 
compared with, 173 
Illustrated, 173 

Spurious interpretation and, 173 
Vppiopriation Bills, 

Construed in light of context, 204 
Exempt from referendum, 49 
Partial invalidity of, 146 
Arbitration and Award, 

Construction of, 337 
Articles, 

As part of statute, 94 
In revisions and codes, 324 
Associated Words, 

See Noscitur a Socus 
Assumption of Risk, 274 
Attacliiiieut, 

Coiistriiction of, 330 
Attorney General, 

Opinion of, as aid in interpretation, 
2W, 221, 222, 226, 235 
Attorney’s Fee, 

In tax law, construed, 211 
Authentication of Statutes, 

After veto, 45 

Character of reauiremeuts for, 45 
How prescribed, 45 
Purpose of, 45 
Who shall sign, 45 
Also see Enrollment of Statutes, 

Autlieuticalcd Copy of Foreign 
Statute, 

Ah best evidence of staliiLe, 152 
As evidence, 152 
Effect of, 152 

Cioverninenlal seal nncl, 152 


Authenticated Copy of 

Foreign Statute—Continued 
How made, 152 
Of statute of sister state, 152 
Who may make, 152 
Automatic Couplers, 

Statute relating to, construed, 242. 

— B — 

Bank Night, 

Within gambling statute, 240 
Bankruptcy, 

Construction of, geuerally, 331 
State bankruptcy law suspended 
by Federal, 323 

Bar, 

Attorney general, construction of 
law by, 222 

Construction of statute by, effect 
of on interpretation, 222 
Contemporaneous construction by, 
222 

Courts, consti'uction by, 222 
Weight of construction by, 222 
Bi-Lingual Laws, 

See Foreign Laws. 

Blue-Sky Laws, 

Construction of, generally, 354 
Board of Health, 

Power to designate diseases as in¬ 
fectious, 76 
Body of Act, 

See Purview 
Bonds, 

Statutes regulating form of, and 
mode of construction, as man¬ 
datory, 270 
Bribery, 

Statutes of, construed with others 
in pari materia, 231 

— C — 

Casus Omissus, 

Accident or inadvertence causing, 
169 

Avoidance by construction, 155 
Civil statutes and, 169 
Criminal statutes and, 169 
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Casus Omissus—Continued 
Encroachment on legislative power 
by supplying, 169 
In statute, not to be supplied, 1G9 
Legislative intent and, 169 
Eeason for rule, 169 
Remedial statutes and, iCS 
Rule applied, 169 

Supplying by resort to intrinsic 
and extrinsic aids, 169 
When court may supply, 169. 
Certainty, 

See Indefinite Terms. 

Change of Construction by Courts, 
Criminal cases and, 184 
Erroneous prior construction, 184 
Objections to, 184 
Precedents, value of, 1V6 
Stare Decisis, 184 
Vested rights and, 184 
Wheu justified, 184 
Chapter, Article and Section Head¬ 
ings, 

As aids in construction, 207 
As parts of the law, 207 
Degree of weight to he attached to, 
in Interpretation, 207 
Of amendatory acts, as aids to con¬ 
struction, 320 

Of codes and revisions, as aids in 
construction of, 207, 324 
Purpose of, 207 

Wlien allowed as aids in construc¬ 
tion, 207 
Chauffeur, 

License act, 330 
Child Labor Amendment, 3 
Codes and Codification, 

Alteration of language in statute 
hy, 132, 324 

Allocation of constituent statutes 
in, 130 

Code as re-enacted statute, 233 
Changing statute’s language by, 
effect of, 324 

Conflicting with original act, 324 
Constitutional provisions, 125 
Construction of, generally, 324, 325 
Construed as a whole, 325 


Codes and Codification—Continued 
Defined, 125, 324 
Effect of, generally, 125, 129 
Effect of, on original statute, 324 
Enactment of, 127 
Enacting clause of, 127 
Generally, 125 

History of, as aid to coiistructlou 
of, 324 

Implied repeals and, 326 
Individual subjects aud, 125 
Invalid or defective statute enacted 
in, 129 

Judicial interpretation adopted by, 
32-1 

Legislative power and, 126 
Liberal coustruction of, 324 
Numerical order of sections, 325 
Object of, 125 
Omissions from, 326 
Power to make, 126 
Repeals by, 307, 316, 326 
Retroactive effect of, 327 
Special and general piovlalons of, 
325 

Subject matter and title of, 97, 128 
Title of, 128 

UnoonsLitutional statute enacted in, 
129 

Commercial Terms, 

See Technical Terms, 

Cominittee Reporls, 

As aids in interpretation, 215 
As part of .statute's history, 216 
As revealing motives aud opinions 
of legislature, 213 
Legislative debates as aids com¬ 
pared with, 215 

Not evidence of statute’s meauing, 
215 

Of codification committee, SS.j 
Common Law, 

Defined, 228, 250 

Interpretation, as alLcctcd by, 228 
Judicial power and, 228 
Place of, ill construction, 228, 250 
Purpose of construction in light of, 
228 

Repeal of statute restores the, 316 
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Common Law—Continued 
Reservoir of people’s conceptions 
of right and wrong, 228, 250 
Statutes in derogation of, strictly 
constnied, 228, 250 
Statutes construed in light of, 228 
Common Terms, 

See Words and Phrases. 
Compilation, 

Deflned, 125 
Effect of. 125 
Enactment of, 129 
Construction of, 324 
Generally, 125 

Not operative as a repeal, 315 
Power to make, 126 
Purpose of, 125 
Computation of Time, 

Deglnning of time lor, 113, 415 

Calendar day, 414 

"Day" defined, 113 

Exclusion of first day in, 113, 415 

Fiscal year, 377 

Fractious of a, day in, 113 

Holiday, 392 

Inclusion of first day In, 113 
Including or excluding last day in, 
113, 415 

Indivislhillty of a day In, 113 
Illustrations of, 113 
Judicial notice and, 113 
Lunar month, 113 
Month and year, 383 
Mouths hofore or after a certain 
day, 41G 

Month defined, 113 
Retrospective operation and, 113, 
114 

Sunday, 113, 392 
Year defined, 113 
Week, 413 

Coiicuri'ent Legislative Powers, // 
Confliotliig Provisions, 

ConflloLlirg' general and special pro¬ 
visions, 167 

Construction avoiding', to be pre- 
f erred, 163 

Coui'L’B duty with reference to, 166 
Irreconcilable conflict in, 166 


Conflicting Proyisions—Continued 
Later provision controlling earlier 
166 

Position of, in act, 166 
Presumption in reference to, 166 
Provisions simultaneously enacted 
166 

Reconciliation of, by construction, 
166 

Statute construed in entirety to 
avoid, 166 
Construction, 

Applying statute as, 173 
Casus Omissus, 169 
Court and jiiry in, 181, 182, 183 
Deflned, 157 

Effect of, on the law, 1S4 
Effect of statute in relation to, 177 
Equitable, 179 
Ethical construction, 239 
Ethical considerations in. 176, 177, 
179, 184 

Evidence of meaning of words in, 
183 

General and special provisions, 167 
Implications, 168 

Interpretation and, compared, 157 
Legislative intent and, 159, 160, 
163,164 

Legislative purpose and, 161 
Legislative meaning and, 162 
Precedents in, 176, 184 
Principles of construction, value 
of, 176 

Purpose of, 158, 161 
Process of, 170, 171, 172, 173,175 
Spirit and reason of the law in, 
178 

Stare decisis and, 184 
Statute construed as a whole, 165 
Unamhigiious statutes, 174 
Who may exercise power of, 180 
Contemporanea expositio est optima 
et fortissima nr lege, 278 
Contemporaneous Circumstances, 
Consti-uction of radio law by, 211 
Construction of tax penalties hy, 
211 

Defined, 210, 
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Contempoi'aneoAia Circum¬ 
stances—Contmiied 
Effect and weight of, in construc¬ 
tion, 210 

Limited to those known by legis¬ 
lature, 210 
What are, 210 
Why considered. 210 
Contemporaneous Construction, 

As an aid m construction, 218 
Not to be treated liglitly, 218 
Defined, 218 

Duration of, effect on value of, 218 
Language warranting detiarture 
trom, 218 

Resorted to only where statute is 
ambiguous, 218 
Weight accorded to, 218 
Contempt, 

In action for wife subsistence, 201 
Context, 

Alimony and subsistence construed 
by, 204 

As an aid to interpretation illus¬ 
trated, 204 

Ambiguities removed by, 204 
Errors and mistakes corrected by, 
Wk 

Defined, SOI; 

Eederal counterfeiting act and, 204 
National Labor Relations Act and, 
204 

Parts of statute reconciled by, 207 
Proviso, construed by, 297 
Statutes construed in light of, 204, 
370 

Statute providing for construction 
in light of, 370 
Contingency, 

Effectiveness of law dependent on, 
19 

Vote of people as, 20 
Contributory Negligence, 274, 21)2 
Corporations, 

Delegation of legislative power to, 
25 

Dissolution oi, 188 
Commencement of business, 203 
Construction against existence of, 
21,5 


Corporations—Continued 
Exercise of powers by, 210 
Performing public work, gl/,7 
Tax on foreign prerequisite to do¬ 
ing business, 280 
Taxed as a "person", SS5 
Cosmetology, 

Regulation of, SI 
Costs, 

Law controlling, 3.03 
Pre-jiayment of, SSS 
Counterfeiting, 

Statute against, ooiistrued, 207/, 217, 
240 

Court and Jury, 

Evidence of meaning of words ad¬ 
dressed to which, 183, 226 
In regard to proof of foreign laws, 
356, tSI 

In regard to power' to construe 
statutes, 181, 226 
Rules for ascertnlning questions 
for jury, 182 

Criminal Offenses and Punishment, 
Alteration of type or method of 
iiillicllng punlshminit, 281 
Death penalty, 281 
Ex post facto statutes, 281 
Power to create, 18 
Retroactive offecl of, to be avoided, 
281 

Retroactive effect, when accepted, 
281 

Also sec Punishment 
Crlnimal Bond, 

Statute relating tc, purpose of as 
aid to construction, IGl 
Criminal Statute.^, 

Abrogation of strict coiistrucllon 
of, 241 

Conflicting sections in, 210 
Construed liberally, 241, 242 
Construed according to fair imjioi't 
of terms, 211 

Federal counterfeit mg statute, 240 
Felonies, 242 

Habitual criminal acts, 242 
Legislative Intent to control, 240 
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Criminal Statutes—Continued 
Malum ill se, 212 

Not to tie renderetl ineffective or 
absurd, 240 

Not extended by implication or 
equitable considerations, 240 
Oirenaes included In, 240 
Penalties included in, 240 
Persons included m, 240 
Savlne clauses and, 301 
Spirit and Icttor ol, 240 
SubsUtulloii oC cliaiiinctlve tor con¬ 
junctive words In, 188 
Strictly construed, 240 
.SlrlcL construction of, criticized, 
242 

Statutory provlBioiia a'oreriilug'con- 
strucl.lon of, 241 

Strict and liberal oonatrucLlou dfr 
pondout on nature of, 242 
'WUat are, 73 
Cumulative llemodloa, 201 


— D — 

Death and Survival Acts, 

Aa penal, 13 

Construction of, 341 
In pari materia, 2SJ 
Retrospective operation of, 280 
Debates, 

As evidence of statute's meauing, 
213, 214 

As pait of statute's history, 21G 
Committee reports compared with, 
aa aids in interpretation, 215 
Declaratory Judgment, 

Statutes relating to, construction 
of, 366 

Hypothetical cases and, 1S8 
Declaratory Statutes, 

Classified, 74 

Saving clauses as, 93, 300 

Uniform state laws as, 1) 

De Facto Legislature, 

Possibility of, 28 
Defenses, 


Curative Statutaa, 

Anicuclatory acts oomiiared with, 
78 

Ah I'oli'ouctlvu, 282 
As valid retrospective laws, 283 
Coiilli'niiug rlKlits by, 283 
DoIliiGdi 78 
JilffecL of. 283 

NlTect of, oil judicial iirocecdliigs, 
284 

lOffoct on, on .iudgincuts, 284 
How construed, 283 
LCRislallvo power to enact, 283, 284 
Local laws oreaLcd by, validity of, 
84 

Llmltiitluus oil retroactive opera¬ 
tion of, 283 

PnuUng judicial iirooecdings ex- 
oiupl from, 284 
Proviso to, !?83 
Purpose of, 73 
Itouiovlnp; doubt by, 283 

Cufttoni, 

IiiIluoiioG oil law by, IB? 

Also BOO Non-uaaec 


See Exceptions; also Justification 
for Non-Compliance, 


Delegation of Legislative Power, 
Constitutional prohibition of, 15, 
27 

Legality of delegation, test of. 
Ascertainment of facts, 16,19 
Crimes, power to create, 18 
Pilling in details, 15 
Rules and regulations, promulga¬ 
tion of, 17, 18, 25 
Setting up of standards, 15, IT, 
18 

To executive officers, 15, IS, 17,18 
To administrative boards, 15, 16, 
17, 18 

To the judiciary, 23 

To the people, 20, 21, 22 

To piivate persons or corpora¬ 


tions, 25 

To political subdivisions, 24 
To the states, 24 
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Delegalioa of Legislative 
Power—Continued 
Power to suspend law as, 19, 23 
Power to proclaim effectiveness of 
law as, 19, 23 
Trends in tlie, 27 

Derogation of Common Law, Stat¬ 
utes in. 

How construed, 218, 249, 250 
Illustrated, 249 
Liberal construction of, 248 
Remedial statutes as, 253 
Sensibly construed, 3j8 
Service of process, 3-'/S 
Statutes abolisliing strict construc¬ 
tion of, 248 

Strict construction of, criticized, 
248 

Strict construction of, justified, 260 
Derogation of Common RigliL, Stat¬ 
utes in, 

Defined, 246 

Eminent domain and, 246 
Freedom of contract and, 246 
Trade and profession rogailatioii 
and, 246 

How construed, 246, 247 
Illustrated, 247 
Natural riglits and, 247 
Necessity for, 247 
Personal liberty and, 246 
Private property and, 247 
Reasons for strict ooiiatriictioii of, 
247 

Derogation of Sovereignty, Statutes 

in, 

Exemptions from taxation as, 244 
How construed, 244 
Legislative grauta as, 245 
Suits against tlie stale as, 244 
Descent and Distribution, 
Construction of statutes rolatliig 
to, 343 
Tax ou, 259 
Tlie widow and, 212 
Also see Devise and Descent. 
Desuetude, 

Rpp NfiTi.nQov 


Deteiminatlon of Regularity of En¬ 
actment, 

Enrolled bill as conclusive of regu¬ 
larity, 139 

Evidence, miscellaneous, of legal¬ 
ity of enactment, 143 
Eraud and, 143 
Grounds justifying, 138 
Hypothetical cases lor, 138 
Generally, 138 
Initiated law and, 138 
Journal entry rule us basis for, 140 
Journal entry, siiffloiency of, 141 
Journal entry, concliislveness of, 
142 

Motives of legislfitiire’s members 
in, 143 

Presumption of regularity, 138, 139 
Who may make, 138 
Violation of constlLiitioii as gvoiiiul 
for, 138 

Devise and Descent, 

Iiiipllcalions regarding aiibscnbiug 
witiiosaes, 11)8 

.Statute of, as affeolod by murder 
of boneflclary, 170 
Also see Descent ami Distribu¬ 
tion. 

Directory RtatiUca, 

Acts spoolfyiiig tlino foi' purform- 
aiico of oJIlclal (liiLles as, 269 
Dolliiwl, 72, 261 

Directory words creating, 261, 262 
Effect of broach of, 261, 266 
How coiisLrued, 261 
Logislatlvo iiUeiit as dolormina- 
livo of, 261 

JAbcral construction In relation to, 
201 

Mandatory ataliite.s comiiared with, 
26J 

Mandatory words a.s directory, 262 
"May", 262 

Pleading and practice ads as, 268 
Purpose of statutes a.s dolorminiiig, 
201 , 262 

Higlita do Jure for action, as effect¬ 
ing, 262, 266 

SUitulcs pcrUiinmg to olllclal ac- 
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Direot-oi'y Statutea—Continued 
Statutes relating to judicial action 
as, 267 

Disjunctive and Conjunctive Words 
“And.’' 188 
Careless use of, 188 
Construction of, 188 
"Eitlier", 188 
Iii criminal statutes, 1S8 
"Or”, m 

Suhatitntion of disjunctive for con¬ 
junctive, 188 
Divorce, 

Granting as exercise of legislative 
or judicial power, 13 
Retroactive grounds for, 278 
Statutes relating to, constrnotion 
of, 333 

Subsistence decree and, 204 
Dog Races, 

As gambling, 1.91 
Duty, 

Statutes enjoining, liow construed, 
431 

— B — 

KCCecL of Statute, 

Absurd, unreasonable, unjust ef¬ 
fects avoided, 177 
As ail aid to construction, 177 
G-ootl or desirable effect presumed, 
177 

Illuslralod, 177 

Legislative intent depending on, 
177 

To be considered in construction 
of statutes, 177 
Ejusdem Generis, 

Abortion, crime of, and, 191 
Application of principle of, 191 
Context of statute rebutting ap¬ 
plication of, 191 
Crltioizecl, 192 
Defined, 191 
Illustrated, 191 
Indolinlte terms and, 198 
JiistUlcation for, 192 
Limitation of statute’s operation 
by, 191 


Ejusdem Generis—Continued 
Lord Tenderden's rule, 

Penal statutes and, 191 
Specific words enumerating widely 
different subjects, 191 
When used, 191 
Election, 

Acts regulating, as directory, 270 
Ballot, when counted, 262, 270 
Initiative and referendum, 65, 66 
Elimination of Words and Phrases, 
Legislative intent as to, 200 
Power of courts In regard to, 200 
Statute construed as whole before, 
200 

To make statute sensible, ettectivc, 
etc,, 200 

Unnecessary clause eliminated, 200 
Words inserted through inadver¬ 
tence, 200 

Words without meaning, 200 
Emei-gency Laws, 

Abuse of, 108 

’’Continuing extraordinary emer¬ 
gency”, 108 

Constitutional requh ements con¬ 
cerning, 108 

Effect of emergency clause in stat¬ 
ute, 108 

Effect of referendum petition on, 
108 

Emergency defined, 108 
Judicial review of detei-mznation 
of emergency, 108 
Invalid emergency clause, 108 
Police power and, 108 
Eminent Domain, 

Construction of statutes of, 340 
Enacting Clause, 

As an essential part of a statute, 
89 

As an aid in interpretation, 89 
As mandatory requirement, 89 
Codes and, 89 

Constitutional provisions and, 89 

Defined, 89 

Bach section and, 89 

Enrolled act and, 89 

Form of, 89 
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Enacting Clause—Continued 
Initiated laws and, 89 
Joint resolutions and, 89 
Purpose of, 89 
Enactment of Statutes, 

Amendment of bill, time for, 37 
Appropriation bills, 37 
Committees, 

Reference to, 39 
Constitutional provisions, 39 
Legislative rules, 39 
Joint resolutions, 39 
Introduction of bills, time for, 37 
Mode of, 3S 
Origin, bouse of, 35 
Printing of bills. 

Constitutional requirements, -10 
Generally, 10 
Time for, 40 
Reading of bills. 

Amendments, applicability to, 40 
Constitutional provisions, 41 
Emergency dispensing wltb, 41, 
42 

In each house, 41 
Legislative rules, 41 
Purpose of, 41 
Mandatory, 41 
Number of readings, 41 
.Separate days of, 41 
Substituted bills, 41 
Sundays and, 41 
Revenue bills, 35 
Special or local laws, 38 
Substituted bills, time for, 37, 41 
Voting, 

Constitutional requirements, 43 
Entry of vote, 43 
Emergency laws, 43 
Journal entry, 43 
Local and private, 43 
Mode of, 43 
Number of votes, 43 
Enrolled Bill, 

Basis for, 139 
Conclusiveness of, 139 
Couits and the rule, 139 
Judicial notice, 148 
Objection to, 139 


Enrolled Bill—Continued 
Matters subject to, 139 
Modified rule, 139 
Presumption favoring, 139, 140 
Secretary of state and, 140 
Tri-parte theory and, 139 
Also see Journal Entry Rule 
Enrollment of Statutes, 

Correction of errors, 45 
Defined, 45 
Effect of, 46 
Enacting clause and, 89 
Generally, 45 
Language, 45 
Entrapment, 274 
Equitable Construction, 

Avoidance of undesirable result 
by, 179 

Benefits of, achieyed by other prin¬ 
ciples, 179 

Creating exceptions by, 271, 276 
Defined, 179 

Encroacbing on legislative power 
by, 179 

Estoppel to asseit statutory man¬ 
dates and, 272 
Expanding statute by, 179 
Excusing non-compliance with stat¬ 
ute by, 274 
Illustrated, 179 
Justified, 179, 184 
Justification for non-compliance 
with statute by, 273 
Laches and prior equities in rela¬ 
tion to, 276 

Matters where resort is proper, 179 
Mens rea and specific intent in rela¬ 
tion to, 275 

Restricting statute by, 179 
Strict and liberal construction In 
relation to, 179 

Waiver of statutory provisions and, 
272 

Wrongful conduct and, 276 
Equity. Courts of. 

Power with reference to construc¬ 
tion, 179 

Ethical Interpretation, 

Defined, 157 
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Ethical Interpretation—Continued 
Legislative Intent and, 157 
Necessity for, 157 
Spurious interpretation and, 157 
Ethics, 

As factor in law, 157 
As factor in construction of stat¬ 
utes, 179 
Evidence, 

Aid to construction, admissibility 
of, 225, 226 

Dictionaries, legal, political and 
scientific writings, 225 
Legislative records as, 225 
Of extrinsic aids to interpretation, 
225 

Of usage and customs, 225 
Parol evidence rule, effect of altera¬ 
tion of, SflO 

Parol, to explain statute, 226, 226 
Retrospective effect of statutes of, 
290 

Testimony of legislators as an aid 
to construction, 225, 226 
Evil and Remedy, 

Amendatory act construed with re¬ 
gard to, 302 

As an aid In asoortiiining statute's 
meaning, 161 
Ex Post Facto Laws, 

Alteration of punislimeut as, 281 
Amendment of appeal statute as, 
296 

Constitutions proliihitiiig, 281 
Defined, 281 

Reason for disapproval of, 281 
Exceptions, 

As prohibitions, HfW 

Conduct of parties as creating, 272 

Ciiminal statutes, 2,99 

Defined, 91 

Eciuitable considerations as creat¬ 
ing, 271 

Excuses for non-couipliaiice wltli 
statute as creating, 274 
Bxpressio uniua exclualo alterius, 
and, 299 

Prom mandatory reciulrcmeiits, 271 
Implied, 271 


Exceptions—Continued 
In enacting clause, 91 
Justification for non ■ compliance 
with statute as implied, 273 
Laches and prior equities as creat¬ 
ing, 276 

Legislative intent and, 299 
Liberal construction of, 299 
Mens rea and specific intent as 
creating, 275 

Necessity as creating, 273 
Position of, 91, 299 
"Provided" as creating, 91 
Proviso compared with, 91 
Purpose of, 91, 299 
Reasonable construction of, 2!W 
Statutes of limitation, from, 272 
Strict construction of, 299 
To wliat part of statute’s applica¬ 
ble, 20S 

Void when in conflict with body of 
statute, Ui-'i, 299 

Wrongful conduct and fraud as cre¬ 
ating, 276 
Exclusive Words, 

How construed, 263 
Excuses for Non-compliance with 
Statutes, 

Assumed risk, 274 
Condonation, 274 
Consent, 274 

Contributory negligence, 274 
Custom, 274 
Common, practice, 274 
Effect on mandatory language, 274 
Generally, 271, 274 
Ignorance of the law, 274 
Official partiality, 274 
Public policy and, 274 
• Ratification, 274 
Settlement, 274 
Validity of, 274 

Also see Exceptions; and Justi¬ 
fication for Non-compliance. 
Executive Consti-uctlon, 

Analyzed, 221 

As aid to interpretation, 319 
Cannot alter plain meaning by, 219 
Contract entered into under, 219 
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Executive Construction—Continued 
Degree of weiglit entitled to, 219 
Effect of, 219 

Effect of long duration of, 219 
Illustrated, 220 
Insurance code, 220 
Legislative approval of, 219, 221 
Must be contemporaneous and uni¬ 
form, 219 

Of amendatory acts, 302 
Over-ruled, if arbitrary, 219 
Practical construction by execution 
department, 219 
State unemployment act, 220 
Titles to property created under, 

m 

Tn-parte theory and, 221 
Vested rights dependent on, 219 
Exemptions, 

Construction of statutes relating 
to, 332 

Paria materia and, 231 
Expiration, 

Effect of, on existing rights, 323 
Of temporary statutes, 323. 
Expressio Unius Est Excluslo Al- 
terius, 

Basis for the rule of, 196 
Criticised, 195 

Express mentiou excludes, lOS 
Matters expressed because of cau¬ 
tion and, 195 

Matters omitted by over-sight, 195 
Not used to defeat legislative in¬ 
tent, 195 

Buie of, defined, 195 
Buie’s proper status, 195 
Statute directing performance of 
certain acta in specific man,- 
ner, 195 

Statute enumerating jurisdiction 
of a court and, 195 
Statute requiring acts to be done 
by certain persons, 195 
Title, not applicable to, 196 
Unambiguous language and, 196 
When not applicable, 195 
Expreasum facit cessare taciturn, 19S 


Extrinsic Aids, 

Administrative rules and regula¬ 
tions, 219, 220, 221 
Admissibility of, 225 
Adopted statutes and, 234 
Attorney general’s opinion, 221, 225 
Committee reports, 215 
Common law as, 228 
Corroborating suggested legislative 
intent, 209 

Construction by the bar, 210 
CouteniporanBoiis circuiiislancos, 
210 

Contemporaneous construction, 218 
Degree of weight of, 209 
Dictionaries, 225 
Executive construction, 219 
Generally, 209 

I-Ilstory of the statute as, 216 
Journals of the legislature as, 214, 
216 

Legislative records, 225 
Legislative debates, 215 
Letters and petitions to the com¬ 
mittee, 21B 

Messages from the executive, 216 
Motives of the legislature, 213 
Notes of official stenographer, 225 
Opinions of the legislators, 213 
Other statutes as, 227, 229 
Proofs of, 225, 226 
Prior legislation as, 21G 
Public agitation, 210 
Public policy, 211 
Be-enacted statutes, 233 
Special and general statutes as, 
230 

Statutes in pari materln, 231, 232 
Testimony of leglalators, 213 
Text books, 225 
Usage, 218 

Writings, legal, political, scientific, 
etc., 225 

Uniform state law.s, 236 
When resorted to, 203 

— E — 

Factory, 

What is a, 265 
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Federal Statutes, 

Adopting con.etriiction of state stat¬ 
ute, 231 

Considered in construction of state 
act, m, m 

Construction of, adopted by state 
statute, 333 
Source of, 5 
Fees, 

Officers, statute relating to reten¬ 
tion of, 221 

Also see Salaries, Official. 
Felony, 

Statutes creating, bow construed, 
SjO, 242 
Figures, 

How construed, 409 
Filing of ,Statutes, 

As a prerequisite to effectiveness, 
45 

Final Juclgraont, 

Appeals and writs ol error, effect 
on, 294 

Conalruotion of statutes effecting, 
293 

Curative acta, effect on, 284 
Enforoemoiit of, 293 
Repeal of law before, 296 
Vested Interest in, 294 
Impairment of, 293 
Final Passage, 

Ainondmont, adoption of not, 43 
Entry of votos on, 43 
Reading' of bill and, 43 
Wliat constitutes, 43 
Food and Drugs, 

Sl.atiUoa relating to, bow con¬ 
strued, 363 

Retroactive effect, 296 
Foreclosure, 

Stalules relating to, construction 
of, 346, SfS 

Doflcleney decree, 267 
iforoign Laws, 

Adoption of, 235 
Aa controlling' EugiisU text, 202 
Authenticated copies of, 162 
Construction of, when followed, 234 
•Tudloial notice of, 147 


Foreign Laws—Continued 
Parol teatlnony to prove, 154 
Pleading of, 147. 148 
Presumptions as to, 151 
Proof of, 147 

Proof of construction of. 155 
Spheres of court and jury m prov¬ 
ing, 156 

Statute books as proving, 153 
Forfeitures, 

Construction against, 2^0, 257 
Former Jeopardy, 264 
Test ol, 2E4 

Fractions of a day, 113 
Fraud, 

Blue Sky laws construed to pre¬ 
vent, 354 

Impeachment of legislative jour¬ 
nals for, 139 

Invalidation of statute by proof of, 
143 

No one shall profit by, 276 
On revenue, 2.'/0, 242, 257 
Referendum and initiative peti¬ 
tions and, 54, 63 
Frazier-Lempks Amendment, 
Construed, SO-i 

— a — 

Game, 

Violation of law regarding shoot¬ 
ing of, excused, 37S 
Garnishment, 

Statutes relating to, construction 
of, 330 

Examination of garnishee, 267 
Gas Plants, 

Statute taxing, construed, B04 
Gasoline 

Statute relating to dealers in, in¬ 
terpreted, 220 
Gender and Number, 

Statutory declaration as to con¬ 
struction of. 374 
General Acts, 

Classification of subject matter as 
creating, 82 
Defined, 70 
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General Acts—Continued 
How construed, SO, 32 
Inequality of operation and, 31 
Judiciai notice of, 147 
Limitation of duration and, 81 
Operation as determining, 79, 82 
Pleading, 147, 149 

Population as basis of clasaiflcation 
for, 81 

Reasonable classification of subject 
matter of, 81, 82 

Truck and trailer regulation, 82 
Uniformity of operation, 81 
Validity of classification, 81, 82 
Also see Public Acts, 

General and Special Acts, 

In pari materia, 230 
Also see General Acts; and 
Special Acts 

General and Special Words, 
Associated words as effecting mean¬ 
ing, 189 
"Cliild" as, 180 
Context of statute and, 189 
How construed, 189 
Restricting general words to avoid 
unjust results, 189 
Special words expanded, 189 
Specific words, 189 
Genuine Interpretation, 

Generally, 157 
Grammar, 

Correction of, 19S, 197, 200, 201 
Disregard of, 196, 430 
Expressio unius est excluslo al- 
terius, value of, 195 
Grammatical and legal construc¬ 
tions as aids to interpretation, 
1S6 

Inaccurate, inapt and awkward 
language, 197 

Legislative intent prevails over, 
196, 430 

Modification of, 196 
Nearest antecedent as a rule of, 
183 

Proviso and, ISO 

Reddendo Singula Singulis, a rule 
of, 194 


Grammar—Continued 

Relative and qualifying words, and 
lOG 

Reason for considering, 196 
Statute devoid of meaning, I9g 
To be considered In interpreta¬ 
tion, 196 
Grand Jury, 

Common law and scope of jurisdic¬ 
tion of, ggfi 

Issuance of venires for, ZBQ 
Waiver of indictment by, S72 
Grants of Monopoly, 

Statutes relating to, construed, 356 

— H — 

Habitual Criminal Act, 

Construction of, generally, 360 
Strictly construed, ^0, 242 
Place of, in code or revision, 130 
Not ex post facto, 281 
Hai’dship, 

Avoidance of, by construction, 177 
Considered wlieii, in interpreta¬ 
tion, 177 

Highway Commissioner, 

Implied power of, i87/,5 
Historical Interpretation, 

As an aid to grammatical and logl 
cal interpretation, 807 
History of the Statute, 

As corroboratiTQ evidence of legis¬ 
lative Intent, 217 

Compulsory prostitution statute, 
217 

Considered in construction, 216 
In tile construction of codes and 
revisions, 324 

In the construction of the title, 100 
Legislative committee reports as 
part of, 215, 216 

Legislative debates as part of, 216 
Pre-Ieglslallve agitation and, 216 
Revealed by legislative journals, 
216 

Homesteads, 

Statutes relating to, how construed, 
333 
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Hospital Records, 

Statute relating to, construed in 
pari materia, ZSl 
Human Rights, 

As limits on legislative power, 247 
Remedies and procedure and, 255 
Statutes liberally construed in 
favor of, 239, 240, 242 
Taxation and, 259 

— I — 

Implications, 

As exception to rule intent must 
be derived from language, 168 
As part of statute, 168 
Attesting witness to will and, IfiS 
Crimea not created by, 21,0 
Excuses for non-oompliance with 
statute, 274 

Express mention as creating, 168 
Genus including species by, 168 
JuslifioaLion for non - compliance 
with statute, 273 

Mens I'ca and speoiflo intent aa cre¬ 
ating, 275 

Necessary, delliied, 168 
Plausibility of, 168 
Power, property, privilege, ex¬ 
tended by, 168 
Repeals by, 308 

Repeals by codiflcalion and revi¬ 
sion as, 32G 
Remedy created by, 168 
Why made, 168 

Wrougl'ul ooiiducL, prior sQuities, 
and laches as creating, 276 
Implied Repeals, 

Enactments causing, 315 
How dotorniined, 308 
Identity of subject and object of 
later act causing, 312 
Inconsistency and repuguanoe of 
later act causing, 311 
Laws passed at same legislative 
session, 313 

Legislative intent in, 309 
Local or special laws causing, 314 
Presumption against, 310 


Inaccurate, Inapt and Awkward Lan¬ 
guage, 

Absurdity, injustice, etc., as 
grounds for correction of, lot 
Correction of, 197, 198, 200, 201 
Effect of, on statute, 197 
Presumption with reference to, 197 
Income Tax, 

Statute relating to, construed by 
bar, 222 
Inconsistency, 

Between amendment and original 
act, 303 

Between exception and body of act. 
299 

Between general and special provi¬ 
sions, 167 

Between local or special laws, 314 
Between proviso and body of stat¬ 
ute, 298 

Between code or revision and pro¬ 
visions of, 326 

Effect of, in construction of stat¬ 
utes, 166, 311 

Identity of subject and object as 
causing, 312 

Reconciliation of, 166, 311 
Repeals by, 135 
Repugnancy and, 311 
Test of, 311 
Wbat constitutes, 311 
Indefinite Terms, 

Effect of, 198 
Ejusdem generis and, 198 
"Kosher” as, JflS 

Made definite by specific preceding 
terms, 198 

When terms are, 198 
Where capable of construction, 198 
Index, 

As part of statute, 94 
Inferior Court, 

Adoption of construction of, £33 
Initiative, 

Amendment of petition. 57 
Attacluug copy of law to petition, 
56 

Appropriations and, 48 
Ballot title, 64 
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Initiative—Conllimeii 
Canvass of votes, G 6 
Certification of verlfioatioii, B5 
Circulation of petition, 5] 
Construction of petition, 50 
Date of signing petition. 52, 261 
Defined, 47 

Description of law involvotl, 56 
Duty of circulator, 51 
Effect of certification, 55 
Effect of fraud, 50 
Effective fiate of the law, 67 
Paisa verification, 54 
Piling petition, 61 
Form of petition, 50 
Generally, 47 
Hearing on protest, 60 
Incorporating copy of law, 56 
Legislative power, 47 
Matters subject to, 48 
Number of algnaturoa, 53 
Payment for circulation, 51 
Petition for, 50 

Presumption of gonuinonoBH, 52 
Purpose of, 47 
Purpose of verlfloatlon, 54 
Protests and objections, 56 
Qualifications of signer, 52 
Religion, 48 
Secretary of stale, 63 
Signatures, genomlly, 52 
Signer's address, 02 
Tax laws, I? 

Tire election, 65 
Title of iuitlalort law, 91 
Teriflcallon defined, 54 
Verification of petition, gononilly, 
54 

Withdrawal of slgnaturo, 56 
Who may certify, 05 
Insurance, 

Repeal of statute relating to, M 6 ' 
Statute relating to, constrnnd by 
administrative department, 229 
Statute regulating policy Bti'Ictly 
construed, 247 
Waiver of policy form, 272 
Intermediate Court, 

Adoption of ooiistrucllon of, li,ti 


Interpolatloim, 

Casus omissus nnd, 109 
Generally, 200 
Power to niako, 200 
Inlorprelatioii, 

Applying statute as, 173 
Casus omissus, 169 
Common law considorod In, 228 
CounicLliiff provisions, 166 
ConstrucHou and, compared, 167 
Context In, 204 
Dcfliiod, 157 
I'lffoet of, on law, 184 
lOffecl of Htulnte on, 177 
Kfiultiible, 157, 176, 184 
I'lUilcal couHldei'iitlonH and 157 
184 

G(!nei‘al and spoeiiil provisions, 167, 
Genuine, 157 
()rammalle.itl, 657 
ImplIeallmiH, 168 
Jiiterprutations eliuises In, 208 
Kinds of, 157 

lieglHlativiv dollnllloiiH In, 208 
.liegislallvo moaning, :162 
I legislative iniriiOHo, 161 
.Loglcnl, 157 
I’j'oamhlo In, 205 
J’rocedonts iJi, 176, ,184 
I'urjiose of, 158 
I’roeoHH of, 170, 171, .172, 175 
Spirit and luuiHon ef the law In, 178 
.Spurious, 157 
SLalute.s as a wliolo, .165 
Slatutes In pari materia consld- 
ernd In, 227, 211.1, 232 
Suggested mode of, 175 
The loglslatlvu liilent In, 156, 160, 
1011, 164, 172 
'J'lieorloH ef, 157 
Title ill, 211(1 

UniimlilgiKum HlntuleH, 174 
With relVreiiee to iitluu' laws, 227 
With rel'oreiieo to ollnir fitidiiloa, 
gmierally, 272, 226 
liUenirelatlnn CIiuiuoh, 

All.unillim Ilf ordinary meaning of 
words by, 92 

As aids In Intei'iirotntlon, 208, 367 
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Interpretation Clauses—Contimied 
As legislative construction, 223 
Contrary to legislative intent, 208 
Courts and, 92 

EfCect of, on construction, 208, 367 
Effect of, on courts, 208, 367 
Power of legislature to enact, 92 
Statutory rules of interpretation 
of statutes, 367, 368, 369 
SuDject to strict construction, 208 
Uniformity of statutory rules of 
construction, 368 
Also see Statutory Definitions, 
Intrinsic Aids in Interpretation, 
Chapter, article and section head¬ 
ings, 207 
CoutexL, 204 
G-raminar, 203 
LeglslfttiVQ definitions, 208 
Marginal notes, 207 
Preiunlile, 205 
Punctuation, 203 
Title, 206 

Words and plirasos, 203 
— J — 

Joint Authority, 

Words of, how construed, 375 
Journal Entries, 

AftirraatlVG Gntrles, 140 
Altoratlon of, 141 
As part o£ statuto's history, ZiC, 
Coiiclusivounaa of, 142 
ConclusivenusH over printed stat¬ 
ute, 142 

Conslderotl nS a whole, 46,140 
Gonstltulloiml provisions, 46, 140 
Cij'iumnar in, 141 
Impoaclimont, '14,8 
Matloi's Includod in, 46 
Prosuinptlous as to, 46, 140 
Printed Journal and original jour¬ 
nal, Uj2 

Hnfflcloncy of, 141 
Also Hoo Journal Eulvy Rule 
Journal Eulvy K-wUi, 

CmislUuUoiial provisions, effect on, 
140 

Defined, 140 


Journal Entry Rule—Continued 
Generally, 46, 140 
Matters within, 140 
Reason for the rule, 140 
Also see Journal Entries. 

Judicial Construction, 

By inferior court, 224 
By highest court, 224 
Federal courts and state, 224 
Of amendatory acts, 302 
Of codes and revisions, 324 
Of foreign statutes, 224 
Hatifleation hy legislature, 223, 221 
Statute, effect on, 324 
Judicial Legislation, 

Enuitable construction as, 179, 184 
Judicial cliange of construction as, 
184 

Refusing to give effect to legisla¬ 
tive intent as, 158 
Judicial Notice, 

Administrative rules, 225 
Condition of the people, 225 
Defined, 148 

Economic conditions, 225 
Enrolled act, 148 
Evidence and, 148, 225 
Executive proclamation, Ufl 
General statutes, 147 
Legislative journals, 148, 225 
Pleading of facts and, 149 
Printed statute, 148 
Private statute, 147 
Public statute, 147 
Usages and customs, 225 

Judicial Power, 

As limitations on legislative power, 
13 

As one of three powers, 8 
Common law as an aid to, 228 
Defined, 13 

Divorce, as exercise of, IS 
Exercise of, as mandatory or dis¬ 
cretionary, 267 

Exercise of, by legislature, 10, 13 
In regard to proof of foreign stat¬ 
utes, 156 

Rule making, as part of, U 
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Judicial Proceedings, 

Effect of curative statutes on, 284 
Judiciary, The 

Action of, as mandatory, 267 
As limitation on legislature, 13 
Co-operation with other depart¬ 
ments, 27 

Delegation of legislative power to, 
23 

Fixing terms of court, H 
Also see Judicial Power 
Judgments, 

Costs aud, 293 

Curative statutes and, 283, 284 
Opening default, 2SS 
Retroactive effect of statutes per¬ 
taining to, 293 
Jurisdiction, 

Statutes regulating, retrospective 
effect of, 288 
Jurors, 

Statute providing for selection of, 
construed, 174 
Women as, &10, S'tJt 
Jury, 

Function of, in interpretation of 
statutes, 181, 182, 226 
Justice, 

As determining statute's construc¬ 
tion, 177, 184 

Fractions of a day considered to 
assure, 113 

In analytical theory of construc¬ 
tion, 157 

Ill equitable theory of, construc¬ 
tion, 147. 176 

Promotion of, as purpose of legis¬ 
lation, 177 

Justice of the Peace, 

Fee statute, construed, IDS 
Justification for Non-compliance with 
Statutes, 

Act of God, 273 

Avoidance of harm or death, 273 
Breaking jail and, 273 
Criminal statutes, 273 
Economic necessity, 273 
Future harm, threat of as, 273 
Biierally, 271, 273 


Justification for Non-compliance with 
Statutes—Continued 
Implied exception as, 271 
Insanitary conditions, 273 
Necessity as, 273 
Necessity for, 273 
Protection of property, 273 
Sickness, 273 

Threats of prosecution, 273 
— L — 

Laches, 

Creation of implied exceptions by 
276 

Effect on mandatory language, 276 
Language, 

Alteration, iuterpolat'on, elc of 
200 ■' ' 
Correction of, 201 
Foreign, 202 
Grammar and, 196 
Inaccurate, inapt and awkward 
197 

Indefinite, 198 
Punctuation of, 199 
Without meaning, 198 
Laws Enacted at Same Session, 

As implied repeals, 313 
Emergency clause and, 110, 313 
Facts determining priority of 110 
313 

General and special laws, 110 
Irreconcilable conflict between, 313 
Order of effectiveness of, 110, 313 
Simultaneous effectiveness of, 110 
Time for effectiveness of, lio 
Lawyers, 

Powers granted to, by Integrated 
bar acts, gj 

Practical construction by, as aid 
in interpi'otalion, 222 
Also see Bar, 

Legislation, 

Defined, 163, sis 
Legislative Construction, 

By one legislature, effect on otliers, 
223 

Effect of, 223 
The courts aud, 223 
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Legislative Construction—Continued 
Statutory rules for construction ol 
statutes, 3G7, 3B8, 369 
’WeigM of, 223 
Legislative Definitions, 

As part of the statute, 208 
As an aid in interpretation, 208 
Contrary to legislative intent in 
statute, 208 

BHeot of, on courts, 208 
Effect on construction, 208 
Criticism of, 208 
Power to enact, 208 
Uniform state laws as, SOS 
Also see Interpretation Glauses; 
Statutory Definitions. 
[,egislative Grants, 

Grants by the Idng compared with, 
245 

How construed, 245 
Pensions, bounties and rewards as, 
2//5 

To individuals, 245 
To municipal corporations, 245 
To private corporations, 245 
Why strictly construed, 245 
Legislative Intent, 

Analyzed, 160 

As object of construction, 158 
As revealed by statute's history, 
216 

Collective intent of the legislature 
as, 162, 21S 

Commltlee reports as aids to ascer¬ 
tainment of, 215 

Court and jury in respect to, 181, 
182, 183 
Defined, 160 

Effect of statute as revealing, 177 
Equitable construction and, 179 
Extrinsic aids to ascertainment of, 
209 

General legislative intent as, 163 
Generally, 158, 159, 160 
la there a, 163, 213 
Language of statute as reservoir 
of, 163, 164 

Legislative moaning and, 162, 164 
Leglslatlva purpose as, 161 


Legislative Intent—Continued 
Legislative debates as aids to as¬ 
certainment of, 215 
Process of ascertaining, 170, 171, 
172, 175 
Proof of, 163 

Proof of, by legislative motives and 
opinions, 213, 214 
Proof of, by testimony of legisla¬ 
tors, SIS, 214, 225, 226 
Rules of construction as, 164 
Scope of repeal detsrmined by, 309 
Spirit and reason of the law as re¬ 
vealing, 178 
Source of, 164, 213 
Statute considered as a whole to 
reveal, 165, 166 

Unambiguous statutes and, 174 
Who may ascertain, 180, 181, 182 
Legislative Meaning, 

Defined, 162 
Illustrated, 162 

Legislative intent and, 160, 162 
Legislative purpose and, 161, 162 
Legislators and, 163 
Legislative Power, 

As one of three powers, 8 
Co-equal with other powers, J3S 
Codification and revision and, 133 
Constitutional provisions as to 
separation of, 8, 9 
Defined, 11 

Extent and limitations of, 

Common law, 12 
Constitutional limitations, 11 
Initiative and referendum, 11 
Natural, social and political 
rights, 11, 247, 259 
Rules of court, 14 
The judiciary, 13, 23 
Part to state and part to federal 
governments, 11 
Source of, 11 
Where vested, 11 
Also see Delegation of Powers. 
Legislative Purpose, 

As a step in interpretative process, 
161 

Defined, 161 
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Legislative Purpose— Continued 
How ascertained, 161 
Illustrated, 181 

Legislative intent and, 160, 161 
Legislative meaning compared with, 
162 

Reason for enactment as reveal¬ 
ing, 161 
Source of, 161 
The court and, 161 
Legislator, 

Testimony of, as an aid to con¬ 
struction, 163 
Legislature, The 
Adjournment of, S8, 29 
Caucus, 32 

Committees, general, 34, 39 
Committee investigation, 34 
Co-operating with other govern¬ 
mental departments, 10 
De facto legislature, 2d 
Defined, 28 
Legal legislature, 28 
Lower house, 28 
Presiding offlcers of, iiS, 31 
Powers of each house of, 28, 36 
Selection of, 28 
Senate or upper house, 28 
Unicameral, 6, 28 
Lethal Gas, 

Substitution of, for hanging, '28/ 
Letter, 

Attorney general's, to prove foreign 
law, 1S2 

Liberal Construction, 

As a Judicial attitude, 238, 239 
As depending on type of statute, 
239 

As ethical interpretation, 239 
As spurious Interpretation, 239 
Basis for determining application 
of, 239 
Defined, 238 
Illustrated, 238 

Laws to prevent fraud on rovemu', 
258 

Not used to defeat legislative in¬ 
tent, 238 


Liberal Couatruotlon—Continued 
Nature of right involved as requir¬ 
ing, 239 

Of codes and revisions, 324 
Of criminal statutes by prescrip¬ 
tion of statute or constitution, 
241, 242 

Of exceptions, 299 

Other rules of construction and, 

238 

Police power and, 239 
Public welfare and, 239 
Reasonable construction ns, 257 
Remedies and procedural acta, 254, 
266 

Remedial atatulos, 261, 262, 253 
Rules of coiiii, 266 
Separability of statute ascortaiiied 
by, 11/1/ 

Statuloa slniiilil’ylng procedure, 256 
SUUilos subject to, 238 
Taxation and revenue acts, 267, 255 
To reaoli a desirable result, 239 
Used to avoid abaurdlly, 238 
Used to extend statute’s aoope, 239 
Used lo give legislative intent 
effect, 239 

Used to inalcB law operate Justly, 

239 

lAbcrly, 

Laws construed i.o protect, 242 
Statute in derogntioii of, strictly 
coiisiriied in favor of, 239, 246, 
247 
Llcensca, 

Construction of statutes rulatlng 
to, 357, 368 

Dhscrolion In grautlng, JO 
Real ostalo salesiiien, 243, 282 
StaliitOH as lo issiifiucu of, direc¬ 
tory, 270 

Lions, 

Statuloa relaliug to, construed, 334 
Ijlquor, 

JiisLtllciUlou for iion-coiuiilinnce 
with law rog'iilatlug sale of, 
273 

Law piirLiiinlng lo .sale of, and 
jury's instruction, J8J 
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Liquor—Continued 

Sale prohibited at certain times, 
construed, 199 
Literal Construction, 

See Interpretation. 

Local Laws, 

Corporation's creation as, 80 
Constitutional proliibition of, 80 
County seat lemoval as, 80 
Creation of, by amendment or cura¬ 
tive act, 84 
Defined, 70 

Implied repeals by, 314 
Limitation on legislative power, 81 
Moral obligation justifying enact¬ 
ment of, 80 

Prohibition of where general law 
ia or has been applicable, 83 

Repeal of, 84 
StaUitee affecting classes as, 81, 82 
Subjects on whiolv local laws are 
prohibited, 85 

Strict or liberal construction of, 

78, 260 

Also soe Special Acts; Private 
Acts; General Laws. 

Local Option, 

As delegation of legislative power, 

22 

Logic, 

As an aid in construction, 17 ( 

Lottery, , . , , 

glatuLe regarding jury a instruc¬ 
tion, 188 

— M- 

Miills, 

Statute regulating use of. con¬ 
strued, ISS 
Mala In so, 242, 275 
Mala proliibita, 242, 276 
Mandatory Statutes, 

An euumcratian of, 72 
"Authorized’' as creating, 262 
Casting of votes by leRiBlatora, 43 
Constmctioii of, 73 
Dollnsd, 72, 262 

Directory atiilutea compared with, 
261 


Mandatory Statutes—Continued 
Directory words, when creating, 

262 

Elections laws, 270 
Exceptions from mandatory re¬ 
quirements of, 271 
Excuses for non-compliance With, 

274 

E.xclusive ■words as creating, 263 
Form of enacting clause of. 89 
Ho'W construed, 262 
Justification for non-compliance 
■with provisions of, 273 
Legislative intent and, 261 
License statute as, 270 
Mandatory words, 262 
"May" as mandatory, 262 
Mens rea and specific intent as 
avoiding, 275 
"Must” as mandatory, 262 
“Ought" as mandatory. 262 
Prohibitive or negative words as 
creating, 263 

Rights, remedies, privileges and 
immunities, 264, 265 
Rights de jure for action as attect- 
ing, 262, 266 

Rules of construction and, 261 
"Shall” as creating, 262 
"Shall be la-wful” as creating, 262 
"Shall be the duty" as creating, 262 
"Shall have the power" as creating, 
262 

Statutes pertaining to oflielal ac¬ 
tion, 266 

Statutes pertaining to pleading and 
practice, 268 

Statutes relating to judicial action, 
267 

Strict coiistructton. in relation to, 
261 

Taxation statute as, 270 
Time for peiforman.ee of official 
duties, 269 

Unjust operation of, as creating ex¬ 
ceptions from, 271 
■ Waiver of requirements of, 272 
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Mandatory Statutes—Continued 
■Wiongful conduct, prior eguities 
and laches as implied excep¬ 
tions in, 276 

Also see Directory Statutes. 

Marginal Notes, 

As aid to construction, 207 
As part of index, 94 
As part of law, 207 
Effect of, on construction, 207 
In construction of codes and revi¬ 
sions, 324 

Marriage, 

Adultery and invalid, 274, 275 
Statute, pertaining to, construed, 
221 

Married ‘Women’s Act, 

Construction of, generally, 344 
Assault and battery and, 265 

Masonic Lodge, 

Statute pertaining to income of, 
construed, 218 
"May" and "Must'', 

See Words and Phrases, 

Mechanic Liens, 

Construction of statutes, relating 
to, 335 

Mens Hea and Specific Intent, 

As defenses, 275 

As excusing from penalty of stat¬ 
ute, 274, 275 
Coercion and, 275 
Effect of, on violation of statute, 
275 

Crimes mala In se, 275 
Crimes mala prohibita, 276 
Effect on mandatory language, 275 
Implied exception as created by, 
271 

Intoxication and, 275 
Irresistible impulse, 275 
Minimum Wage and Honrs of Em¬ 
ployment, 

LegislatiYe standards for, 15 
Misdemeanors, 

Statutes concerning, how con¬ 
strued, 242 


Misprints, 

Correction of, 201 
Also see Mistakes. 

Mistakes, 

"And" for "or", W1 
Coirectlon of, 201 
Criminal statute, Wi 
In grammar, 201 
In spelling, 201 
In numbers, 201 
Power to correct, gM 
Words and, 201 
Morality, 

In ecuitable construction, 151,118 
Statute of, in construction, 175, 
118, 17S 

Motives of Legislature, 

As an aid in interpretation, 213 
Conflicting views with reference to 
consideration of, 214 
Effect of, 213 

Flagrant wrong as justifying con¬ 
sideration of, 213 

History of statute as revealing, 214 
Impeachment of legislative jour¬ 
nals by, 143 

Judge as member of legislature en¬ 
acting statute, 213 
No evidence of statute’s meaning, 
213, 214 

Objection to coiislclering, 213, 214 
Proof of, by legislator’s testimony, 
183 

■Value of, in interpretation, 213 
Also see Debates. 

— N— 

National Labor Helations Act, 
Construction of, SOlf 
Natural Eights, 

As limitations or restraints on leg¬ 
islative power, tl, 239 
Favored in construction, 239, 247, 
428 

War and, 279 
Negative Statutes, 

Defined, 75 

Effect of, on existing law, 75 
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Negative Statutes—Continued 
Illustrated, 7,1 
Mandatory, 75 
Negative 'Words, 

As mandatory, 263. 261 
As proliibltory, 263 
Kow construed, 263 
Non-teclinical Words, 

Statutory declaration as to con¬ 
struction of, 373 
Also see Technical Words. 
Non-user or Desuetude, 

As ellBctlng repeal of statutes, J33, 
323 

Common law and, 250 
Denned, ISS 
Noscltur A Sociis, 

Copulative conjunction and, ISO 
Disjunctive malting rule inapplica¬ 
ble, m 

Iluatrated, ISO 

Effect on oonsti'uctlon of statutes, 
190 

Rule of, 190 

Whero statute is amblgnous, 190 
Number of Dili, 

As part oC slatute, 91 

— 0 — 

Obiter Dicta, 

As aid to construction of statutes, 
327 ; 

Oillcial Action, ,Statutes Pertaining 
to, 

As dlroctoi'y, 266 
As mandatory, 266 
As pormissive, 266 
El'l'ect of iiou-compllaucc with, 266 
l\n' bonolll of tliird per,sons, 266 
For imll'ovmity, order and con- 
voiiioncn, 266 
For sake of lustlce, 266 
How coiistniert, 266 
In issiuincQ of bonds, 2G6 
In lovying taxes, 266 
Judicial action, 267 
Privilcgo or power, in rel'erenco 
to, 266 


Official Action, Statutes 
Pertaining to—Continued 
Private rights, 266 
Public interest, 266 
Time for performance of official 
duties, 2G9 
Oil, 

Act regulating production of, inter¬ 
preted, 211 
Old Age Assistance. 

Construction of act pertaining to 
JS7, 351 
Omissions, 

Correction of, 201 
From amendatory acts, 302 
From codes, 324 

From journals of legislature, 141 
From provisos, 298 
Implications supplying, 168, 200 
In punctuation, 199 
Interpolations to supply, 200 
Supplied by expressio unius est 
excliisio alterius, 195 
Also see Casus Omissus. 

Opinions of Legislators, 

See Motives of Legislature, De¬ 
bates, 

Optima est legum Interpres con¬ 
suetude, gis, 224 
Optometrist, 

Sale of glasses, and, 194 
Statute pertaining to, construed in 
light of history, 217 
"Or” and "And”, 

Construction of, 188 
Criminal statutes, 188 
Substitution of one for other, 188 
Also see Words and Phrases. 
Ordinances, 

As statutes, 3 

As subordinate to statutes, 3 
As exercise of legislative power, 3 

-P- 

Pamphlets, 

Proving foreign law by, 153 
Pardons, 

Statutes relating to, construed, 362 
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Pari Materia, Statutes In, 

Acts supplemaiitary as, 231 
Amendatory acta construed with, 
302 

As aids to inter pretation, 231, 237, 
427 

Auti-tnist laws and, 231 
As source of legislative Intent, 232 
Basis of rule allowing considera¬ 
tion of, 227, 22S, 231, 232 
Codes and reyisions and, 324 
Concurrent legislation as, 277 
Constitutional provisions and, 324 
Doctrine of pari materia analyzed, 
232 

Effect of, where meaning is iilain. 
Expired statutes as, 231 
Hospital records, 23/ 

Illustrated, 231 
Lord Campbell's act, 231 
Past legislation as, 231 
Penalty supplied by, 232 
Property, 231 
Provisos and, 237 
Repealed statutes as, 231 
Special statutes as, 231 
Special and general statutes iii, 230 
Statutes construed in harmony 
with, 229, 231 

Unconstitutional statutes as, 231 
Vetoed bills as, 231 
Void statutes as, 231 
What are, 231 
Paroles, 

Statutes relating to, construed, 362 
Construed to avoid harsh results, 
273 

Partial Invalidity, 

Constitutional provisions covering, 
146 

Eailure to properly express sub¬ 
ject matter in title causing, 146 
Generally, 144 
Invalid penalty, iPi 
Invalid exception, 14 
Separability of provisions and, 144 
Statutory provisions covering, 146 
Also see Determination of Regu¬ 
larity of Enactment, 


Parties, 

Slatiites regulating, retrospective 
operation of, 288 
Parts of a Statute, 

Enumerated, 86 

Also see particular parts, as 
Title, Preamble, etc, 

Penal Statutes, 

Basis for determining type of con¬ 
struction of, 239 
Criminal statutes as, 73 
Dehned, 73 

Not to be enlarged by implication, 
242 

Part remedial and part penal con¬ 
strued, 243 
Part remedial, 73 
Strict eonstnictlon of, 239, 340 
Statutory provisions for conslnic- 
tion of, 241 

Welfare of the public and, 242 
Wrongful death statute as, 73 
Penalties and Liabililies, Statufes 
Creating New, 

Employers liability act, 280 
Excise taxes, 2S0 
Exemptions, abrogation of, 

Foreign corporations, 280 
How conslnied, 280 
Retvosppcllve operation of, 280 
Succession tax, 233 
Tax act as, 280 
Wi'ongful death act, 280 
Pending Litigation, 

Effect of repeal on, 294, 296, 372 
Pensions, 

Statutes relating to, construed, 360 
As legislative grants, 243', 316 
Permissive Statutes, 

Defined, 76 

Directory statutes, compiii'ed with, 
76 

Statute enabling will-maldiig as, 76 
Also see Directory Stiitiitca, 
Phrases, 

See Words and Phrases. 

Pleading, 

Statutes regulating, retrospective 
effect of, 289 
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Pleading and Practice Acts, 

As mandatory, 268 
As permissive, 268 
How construed, 268 
Sutistantial rights in construction 
of, 268 

Pleading of Construction, 

Court decisions and the, 150 
Of foreign statutes, 150 
Sufficiency of, IBO 
Why necessary, 150 
Pleading of Statutes, 

By title, 140 
Chapter numher, 149 
Citation, 149 
Date of passage, 149 
Effect of statute, 149 
Foreigu laws, 149 
Generally, 147 
In full, 149 
Preamble, 149 
Private acts, 149 
Public and general laws, 149 
Section number, 149 
Sister stale, 149 
Police Power, 

Construction of, generally, 352 
Exempt from the referendum, 21, 

49 

Poor Laws, 

Construction of statutes relating 
to, 351 

Potential Existence of Statutes, 105 

Practical ConstrucUon, 

By public olHcer, 218, 219 
By the bar, 222 
Delluod, 219 
Wciglit ontltled to, 219 
When rcjuolod, S/9 
Also sec Executive Construction. 

praoLlec of Law, 

Statute rogartUng, construed, ISO 

Preamble, The 

As aid to coustruoLlon, 88, 205 
As a uon-eHseutlal, 88 
As part of statute, 295 
As reatraliUiig gonerallly of enact¬ 
ing cliuiBe, 3(35' 


Preamble, The—Continued 
Considered to remove ambiguity of 
a resolution, 205 
Defined, 88 

Effect of, in determining object of 
the act, 205 

Enacting part of statute not con¬ 
trolled by, 205, SOB 
Precedents, 

Historical construction, in regard 
to, 178 

Value of, in construction, 176 
Preceptive Statutes, 

Defined, 76 

Presumption Regarding Foreign Law, 

In absence of evidence, 151 
Criticism of. 151 
Prior Eguitles, 

Creation of exemptions from stat¬ 
ute's terms by, 276 
Mandatory construction os effected 
by, 276 
Private Acts, 

Defined, 69 
How construed, 269 
Judicial notice, 69,147 
Pari materia and, 2SI 
Public acts compared with, 69 
Public clause in, 69 
Pleading of, 69,149 
Reason for strict construction of, 

260 

Strict construction of, 69, 260 
Procedure and Legal Remedies, Stat¬ 
utes Relating to, 

Accrued and pending actions and 
new, 285 

Appeals and error, 294 
Evidence, 290 
Judgments, 293 

Jurisdiction, venue, parties, etc., 
288 

No vested right in, 285, 286 
Pleading, 289 

Presumption against retrospective 
operation and, 285 
Remedies and, 287 
Rule exempting from retroactive 
operation analyzed, 286 
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Procedure and Legal Remedies, Stat¬ 
utes Relating to—Continued 
Trial, 292 

Unjust operation of, 286 
Witnesses, 291 
Process, Service of. 

Statute of, construed, 178, S'/S 
Process of Interpretation, 

Applying the statute, 173 
Ascertaining Questions for jury in, 
182 

Construction of unambiguous stat¬ 
utes in, 174 
Court and jury in, ISl 
Evidence of the meaning of words, 
to whom addressed, 183 
Extrinsic and Intrinsic aids in, 172 
Finding the legislative intention, 
172 

Finding the law or rule applicable, 
171 

Generally, 170 

Precedents and principles of con¬ 
struction in, 176 
Rules of construction in, 172 
Stare decisis and, 184 
Steps iu, 170 
Sub-processes in, 170 
Suggested mode of interpretation, 
175 

Who may engage in, 180 
Prohibitive Statutes, 

Defined, 76 
Prohibitory Words, 

Absence of penalty, effect on, 263 
Affirmative words as, 263 
How construed, 263 
Promulgation, 

Prerequisite to effectiveness of 
statute, 106 

Proof of Foreign Laws, 

Authenticated copies and, 152 
Court decisions and, 152 
Judicial notice in, 147, 148 
Laymen and, 151} 

Letter of attorney general and, 15S 
Parol testimony and, 154 
Presumptions and, 151 
Session laws and, 153 
Spheres of court and Jury in, 156 


Proof of Foreign Laws—Continued 
Statute hooks and, 153 
Uniform proof of statutes act. 153 
Prospective Acts, 

Defined, 77 

Prospective Operation, 

Amendatory acts, 295 
Construction in favor of, 277, 278 
Criminal offenses and punishment, 
281 

Curative statutes, 283 
Legislative intent prohibiting, 277 
Of remedies, 287 
Presumption of, 277, 278 
Present tense as requlrliig, 277 
Property rights and, 278, 279 
Repealing acts, 296 
Statutes creating new peiialtles and 
liabilities, 280 

Statutes relating to jiuigmeiUs, 293 
Statutes relating to jurisdiction, 
venue, parlies, 288 
Statutes relating to appeals and 
writs of error, 294 
Statutes relating to procedure and 
legal remedies, 285, 286, 287 
Statutes relating to trial pracLloe, 
evidence, etc,, 290, 291, 292 
Statutes relating to pleadings, 289 
“Thereafter", g77 
Vested rights and, 278, 279 
ProBlitiillon, 

Statute pi’Dlilbillng, construed in 
light of history, 217 
Provisos, 

Amendments, 91 

As limiting or qualifying general 
application of law, 297 
As independent enactment, 297 
Construction of, 297 
Creation of exceptions by, 297 
Criminal statutes and, 297 
Defined, 91, 297 
Disregard of, 298 
Enlarging statute by, 297 
Exceptions comiiared wltb, 91 
Functions of, 91 

In harmony with rest of statutes, 
297 
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Provisos—Continued 
Legislative intent controlling. 297 
Portion of statute affected by, 91, 

297 

“Provided” as creating, 91, 297 
Position of, 91, 297 
Purpose of, 91, 297 
Rational construction of, 297 
Strictly construed, 297 
To wliat part of statute applicable, 
297 

Void, lU, 298 

When liberally construed, 297 
Why strictly construed, 297 
Public Acts, 

Compared with private acts, 69 
Defined, 69 
How determined, 69 
Judicial notice of, 69, 147 
Plendlug, 147, 149 
Private clause in, 69 
Also seo General Laws, 
i^ublio Contracts, 

Notice of, statute relating to, con¬ 
strued, 212 
Public Oillclal, 

Defined, 33C 
Dotonninecl, 2->/2 
Suit against, 262 
Public Policy, 

Amendatory act and, 303 
As an aid to statutory construc¬ 
tion, 212 

Dnneor attendant to, if rolled upon 
In construction, 212 
negreo of weight in construction 
of statutes, WO, 212 
Determined by the legislature, 212 
Exception to plain language not 
created by, 212 
Hxtont of abrogation of, 212 
Labor unions and, 212 
Presumption that statutes accord 
wltli. m 

Prevention by, of waiver of statu¬ 
tory rcfinlreinonts, 272 

Public ■Welfare, 

In construction, 239 


Publication of Laws, 

Character of requirements concern¬ 
ing, 45 
Errors in, 45 

Prerequisite to effectiveness of stat¬ 
ute, 45 

Time of statute’s effectiveness and, 

106, 109 
Time for, 45 
■What published, 45 
Also see Authentication of Stat¬ 
utes, 

Punctuation, 

Aid to interpretation, 199 
As part of statute, 94, 199 
Careful, value of, 199 
Considered where statute is am¬ 
biguous, 199 
Disregard of, 199 

Legislative intent prevails over, 

199 

Power to repunctuate, 199 
Text controls, 199 
Punishment, 

Capital, 281 
Bx post facto, 281 
“May be sentenced to life impris¬ 
onment", 261 

Notice of, before plea of guilty, 266 
None presumed where theie is no 
wrong, 275 
Proviso and, 297 
Repeal of law, effect on, 305, 316 
Statute prescribing, construed, 200, 
240 

Purpose of Interpretation and Con¬ 
struction, 158 
Purview of Statute, 

Articles as part of, 90 
Dependent on title, 90 
Prescribed form, 90 
Sections as part of, 90 
Section numbers as part of, 90 

-Q- 

Qiialifylng ■Words and Phrases, 
Comma, position of, as effecting, 
193 
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Qualifying Words and 
Pliraaes—Continued 
Doctrine of last antecedent and, 

m 

Ejusdem generis rule and, 191 
Next preceding antecedent and, 
193 

Some enumerated, 193 
When rule may be used, 133 
Quasi-Criminal Statute, 

Strictly construed, 

— R — 

Radio, 

Regulation of broadcasting sta¬ 
tions, construed, 211 
Rate-Making Power, 

Delegation to utility company, 2a 
Delegation to courts, 2S 
Reddendo Singula Singulis, 
Illustrated, 194 
Necessity lor the rule of, 194 
Rule of, defined, 194 
Redemption, 

Statutes relating to, ooustriied, 346 
Re-eiiaoted Statutes, 

Administrative const ruction 
adopted by, 233 

Construction of old statute adopted 
impliedly by, 233 

Courts whose decisions are adopted 
by, 233 

Difference between language m, 
effect on, 233 
How construed, 233 
Original statutes as aids to inter¬ 
pretation of, 233, 237 
Presumptions as to construction of, 
233, 237 

Prior legislation proper aid In 
construction of, 233 
Referendum, The, 

Date of ettectiveness of laws ap¬ 
proved by, 113 
Defined, 47 

Effect of. 47, 67,108, 117 
Legislative power and, 47 
Matters subject to, 49 
Purpose of, 47 
Also see Initiative, 


Regularity of Enactment, 
Conclusiveness of journal entry, 
142 

Determination of, generally, 138 
Enrolled bill and, 139 
Evidence of, 143 
Journal entry rule and, 140 
Journal entry, sufficiency of, 141 
Power to determine, 138 
Relative and Qualifying Words and 
Phrases, 

Extension of scope of, 193 
Semi-colon, position of, as affect¬ 
ing, 193 

Relief, 

Statutes relating to, construed, 351 
Remedial Statutes, 

As directory or mandatory, 264, 205 
Barriers to general application of 
liberal construction to, 253 
Creation of new rights by, 2S2 
Defined, 73, 251 

Derogative of common law, 253 
How construed, 251, 252, 253 
Liberally construed, 73 
Purpose of, 73 

Reason for liberal coiisi,ruction of, 
202 

Retrospective operation of, 253, 282 
Spirit and reason of, 251 
Remedies and Procedure, 

Criminal cases and, 318 
Effect of repeals on, 318 
Human rights and, 265 
Legislative intention In statutes 
relating to, 254 

New and extraordinary, B5Jf, 318 
Statutes relating 1o, ]iow con¬ 
strued, 254 

Statutes simplifying procedure, 
254. 255 

Reason for liberal conslructiou of, 
266 

Blgbls inseparable fioni, 317, 318 
Rules of coiirl and, 256 
Repealing Acts, 

Abrogation of criminal .sLatiiLes by, 
296 

Acta operating as, 316 
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Repealing Acts—Continued 
Classified, 78, 307 
Construction ol, generally, 307 
Defined, 78, 133 
Effect of, generally, 316 
Effect of repeal of. 319 
Effect on rlglits and actions, 296 
Effect on pending actions, 296 
Express repeal by. 134, 307 
General rules of construction aud, 

307 

Identification of act repealed by 
13G 

Iniplied repeals as, 137 
Inaccuracy of, J3(l 
Implied repeals, liow determined, 
308, 309, 310, 312, 312, 31-1 
Inaccuracy of, 136 
Inconsistent statuiea as, 135 
Invalid, 320 

Limitation on power to enact, 133 
Power to Qiiact, 133 
Ileinedies, effect on, 318 
Retroactive effect of, 296 
Ueviyal and, 321 

Right cf defense, destruction of, 
by, 296 

Savlne clause, effect on, 296, 307 
Slnuiltaiieoua repeal and re-enact¬ 
ment, 322 

Time for taking oftoct of, 112 
Title and subject matter reqmre- 
inenls, 10-1, 136 
Vested I'igbls ami, 286, 317 
Ropoaliiig Clause, 

Absence o(, lu'esiiniption against 
reiioiU, 310 
Ainendnient as, 93 
El'l'ccl of, 93 
InchoaLo nghls and, 93 
Purpose cf, 93 
tiaving clause and, 93 
Ropeals, 

By implleullmi, how dotevmined, 

308 

By nou-usui' or desuetude, 133, 323 
By codlllcatlon and revision, 326 
Effect of. 316 

lOIToet of, on reiuodies, 318 


Repeals—Continued 
Effect of repugnancy witk regard 
to, 311 

Effect of inconsistent statutes witn 
regard to, 135, 311 
Essentials of repeal by inconsis¬ 
tency, 135 

Effect of, on vested rights, 317 
Expiration as, 323 
Express repeals as, 134, 307 
Identification of act to be repealed, 
136 

Implied lepeals defined, 13 T 
Inconsistent statutes operating as, 
135 

Intent of legislatuiB and, 308 
Invalid, 320 

Legislative grants and contiMts 
with regard to, W 
Limitations on power to enact, 133 
Of initiated measure, 133 
Partial, 133, 311 
Power to enact, 133 
Rules ot construction as limitation 
on, 133 

Simultaneous repeal and i e-enact¬ 
ment, 322 
Suspension as, 323 
Title of, 136 
Repugnancy, 

See Inconsistency. 

Resolutions, 

As a bill, 36 
As legislation, 3 
Committee, reference to, 39 
Compared witk statutes, 3 
Concurrent, 3, 

Defined, 3 
Enactment of, 36 
Enacting clause ot, 89 
Joint, 3, S7 
Title of, S7 

Title and subject matter of, 97 
Retrospective Operation, 

Analysis of rule exempting pre- 
c e d 11 r a 1 statute from rule 
against, 286 

Gliangs in method of inflicting 
deati sentence and, 281 
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Retrospective Operation—Continued 
Closely confined, 277 
Construction against, 277, 421 
Crlmlual offenses and punishment 
and, 281, 422 
Defined, 77 
Disfavored, 277 

Employer's liability acta and, 280 
Ex post facto law and, 281 
Foreign corporation tax, 280 
Invalid exercise of legislative 
power and, ^78 
Inherent harsliness of, 277 
Judicial proceedings and, 284 
Jurisdiction, venue and parties, 288 
Legislative intent and, 277 
Of amendatory act, 295, 306 
Of codes and revisions, 327 
Of curative acts. 283 
Of remedial statutes, 282, 287 
Of repealing acta, 296 
Of statutes creating new penalties 
and liabilities, 280 
Presumptioiia as to, 277, 278 
Procedural statutes, 278, 423 
Property rights and, 2?8 
Public good and justice as prohibit¬ 
ing, 278 

Remedies and, 287 
Statutes of limitations, 278 
Statutes relating to appeals and 
writs of error, 294 
Statutes relating to evidence, 290 
Statutes relating to judgments, 293 
Statutes relating to procedure and 
legal remedies, 285, 286 
Statutes relating to trials, 292 
‘Theretofore' and, 277 
Time for statute’s effectiveness in 
relation to, 113, 114 
Vested rights and, 278, 423 
"When permissible, 277 
■Wrongful death acts, 280 
Revenue Bill, 

Origination of, 35 
Revenue Laws, 

See Taxation and Revenue Acts, 


Revision, 

Allocation of constituent statutes 
In, 130 

Alteration of language by, 132 
Change of statute’s language in, 
324 

Compilation compared with, 125 
Constitutional provisions, 126 
Construed as a whole, 325 
Conflicting provisions of, 325 
Defects cured by, 129 
Defined, 125, 132 
Effect of, 125, 129 
Enactment of, 127 
Enacting clause of, 127 
Implied reiieal by, 326 
Legislative power and, 126 
Liberally construed, 324, 325 
New section numbers in, IS2 
Numerical order of parts of, 325 
Power of, 126 
Purpose of, 125 
Repeals by, 326 
Retroactive operaLioii of, 327 
Status of acts incorporated in, 324 
Subject matter and title of, 128 
Time for effectiveness of various 
provisions in, 325 
Title of, 128 

Unconstitutional statute enacted 
ill, 129 
Revival, 

Anti-revival statutes, 371 
Basis for common law rule of, 321 
By repeal of initiated law, 371 
CoiiEtltutlonal provisions In regard 
to, 321 

EHect of, 321 
Express, 321 
Implied, 321 
Proclamation and, 19 
Repeal of law as causing, 321 
Statutes against implied revival, 
321 

Riot, 

.Statute of, in derogation of com¬ 
mon law, 249 
Rule of reason, 356 
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Rules of Court, 

As legislative or judicial power. 14 
Constnictiou of, S2/;, 235 

-S — 

Salaries, Official, 

Annual, not repealed by appropria¬ 
tion of leaser sum, 312 
Statutes relating to, how con¬ 
strued. 

Sales Tax, 

Statutes relating to construed, 257, 

359 

Saloon, 

Regulatory statute construed, 169 
Saving Clause, 

As part of tbe statute, 300 
Construction of, 300, 301 
Criminal statute and, 301 
Docliiralory of rule of construction, 

93, 300 

Kduot on penalties, forfeitures and 
liabilities incurred, 301, 307 
lOl't'eot oil repealing act, 300, 301 
Foi'in of, 300 

General saving clause, 300 
Roaltion of, 300 
Purpose of, 93, 300 
Spociflc saving clause, 800 
Void, 300 
School Clilldi'on, 

Payment t'oi' traiiaportation of, 00} 
Section Divisions, 

As part of stalute, 9-1 
Ill oodo and revision. 325 

Section Numbers, 

As dolGi'mlnlng time of effective¬ 
ness, 32C 

As part ot statute, 00, 94 
,SeparabllH.y Clauses, 

AppUcatlon of, by courts. 145 
As I'civcallug legislative intent, 145 
Ah aid to interpretation, Vi-'i 
PJfCcct of, /-}}, 145 
lOffcct iipon invalid express excep¬ 
tion, 

I’l'OHiiniptloii of divisibility caused 
by, 146 


Separability Clauses—Continued 
Rules of statutory construction 
and, 145 

Also see Separability of Statutes, 
Separability of Statutes, 

Corporation act, m 
Criminal statutes, 14} 

Defined, 144 

Fact situations as determinative 
of, J4I 

Interstate commerce tax, Ij} 
Presumption against, 144 
Sections as test of, 144 
Separability clause and, m. 145 
Strict construction to determine, 

Wi 

Test of, 14} 

Separation of Powei a, 

Constitutional provisions, 8, 9 
Criticism of, 10 
Mutual dependence and. 10 
Not applicable to municipal gov¬ 
ernments, 8 

Origin and bistory of, 9 
Over-lapping of powers, 10 
Purpose of, 8, 27 
Theory of, in practice, 10 
Also see Delggatloii of Legisla¬ 
tive Power, 

Session Acts, 

As evidence, 153 
Sessions, Regular, 

Adjournment of, 29 
Constitutional reoulrements for, 29 
Extension of, 29 
Scope of legislative power at, 29 
Time and length of, 29 
Seasions, Special 
Call of, to whom addressed, 30 
Constitutional requirements for, 30 
Construction of call, 30 
Counsel of state and, 30 
Determining whether law is ger¬ 
mane to call, 30 
Executive's discretion and, 30 
Extent of executive's control over, 
30 

Form and manner of addressing 
legislature, 30 
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Sessions, Special—Continued 
Generality of message or call, 30 
Governor’s approval of legislation 
beyond scope of call, 30 
Legislation beyond scope of call. 30 
Power to call, 30 
Power to limit action of, 30 
Recommending legislation at, 30 
Review of governor’s action in call¬ 
ing, 30 

Revocation of call, 30 
Supplemental proclamation, 30 
Special message, 30 
Test whether law is germane to 
call, 30 

Set-off, 

Statutes regarding, construed, 339 
Seven Years Absence, 275 
’Shall’ and ‘in ay'. 

See Words and Phrases. 
Simultaneous Repeal and Re-enact¬ 
ment, 

Effect of, on accrued rights and 
liabilities, 322 
Of penal act, 322 

Singleness of Object or Subject, 95, 
96, 97, 98 

Also see Title and Subject Mat¬ 
ter. 

Small Loan Act, 

Construction of. 364 
Social Security Law, 

Not amendatory of baulcruptcy law, 
SSI 

Sovereignty, 

Confused, .) 

Source of, i 
Where vested, 4 
Special Acta, 

Deflned, 70 

General repealing act and effect 
on, 307 

How' ascertained, 79, 82 
In pari materia, 230, 231 
Interpretation of, 260 
Also see Local Laws 
Specific Intent, 

See Mens Rea and Specific In¬ 
tent. 


Spirit and Reason of the Law, 
Applicability to ambiguous stat¬ 
utes, 178 

As aid iu interpretation, 178, 179 
Considerations calling for resort 
to, 178 

Dangers attending resort to, 178 
Effect on construotioii of adopted 
law, 235 

Effect of statute compared with, 178 
Equitable construction compared 
with, 178 

Illustrated, 178, 273 
Legislative purpose compared with, 
178 

Service of process statute and, /78 
To be considered in construction, 
178, 425 

To prevail over letter, 178 
Uiiconstilutionallty prevented by, 
178 

Witiie.ss incliuled parly tliroiigli 
consideration of, 178 
Spurious Interpretation, 

As encroaching on legislative 
power, 157 
Deflned, 157 
Ethics and, 157 
Reasons for, 157 
Standai'ds, 

Sufficiency of, to validate graiU nC 
legislative power, 15, 17 
Statute of Frauds, 

Construction of, 348 
Statute Law, 

Defined, 2 

Source of, 4, 5, 6, 7 
Also see Statutes, 

Statutes, 

Affirmative, 75 
Amendatory, 78 
Classified, 68 
Curative, 73 
Declaratory, 74 
Deflned, 1, ZIS 
Directory, 72 
General, 70 

Initiated measures as, 1 
Kinds, generally, 68 
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Statutes—Continued 
Mandatory, 72 
Negative, 75 
Penal, 73 

Permanent or perpetual, 7 i 

Permissive, 76 

Private, 69 

Public, 69 

Preceptive, 76 

Prospective, 77 

Prohibitive, 76 

Pemedinl, 73 

Repealing, 78 

Retrospective, 77 

Statute law, compared with, 3 

KSpeclal, 70 

.Statutes Conl’erriug and Regulating 
nights, Remedies, Privileges and 
Immunities, 

As derogative of common law, 265 
As mandatory, 26-1 
As remedial, 265 
Former jeopardy and, 264 
I-Iow construed, 264 
Multiple remedies and, 264 
Reason for mandatory construction 
of, 265 

Strict construction of, 265 
Statutes Coiiatruod as a Whole, 
Abstract consideration of statute's 
provisions, 1C5 

Danger in not construing us a 
wlioie, 165 
Proviso and, 297 

No useless words presumed used, 
166 

Reason for, 165 
.Statutes of Limitations, 

As part of the right, 295 
Ksloppol to assoi'l, 276 
Generally, 349 
Public policy and, 272 
Remedial, 279, 285 
Rfivival by legl,slature of action 
barred by, 2b’.T 
Waiver of, 272 
Statutes Wltlimit Meaning, 

Wfl'eci of, 198 
Moaning given to, 198 


Statutory Definitions, 

“And". 411 

"Arabic figures", 409 

“Calendar day", 414 

"Chattels”, 402 

"Children", 396. 397 

"Convict", 399 

"Dollar", 405 

"Fiscal year", 377 

"Following”, 386 

"Grandchildren”, 396 

“Grantor", 378 

"Head of a family", 401 

“Hereafter”, 412 

"Heretofore", 412 

"Highway, public way", 379 

“In writing", 390 

“Insane person, lunatic”. 38« 

"Issue", 381 

"Land, real estate", 382 

"May”, 410 

"Men”, 398 

"Money”, 405 

"Month”, 383 

"Negi'o”, 395 

"Oath", 384 

"Or", 411 

“Person”, 385 

“Person of color", 395 

"Personal property”, 404 

“Population", 391 

"Preceding", 386 

"Property”, 403 

"Residence”, 406 

"Roman numerals", 409 

"Spendthrift”, 387 

"State”, 388 

"Sunday”, 414 

"Town”, 389 

"Under legal disability", 408 
"United States”, 388 
"Usual place ot residence”, 407 
"Weelt", 413 
"Whoever”, 385 
■'Written'', 390 
■■year”, 838 
.Statutory Duties, 

Effect of repeals on, 316, 317, 318 
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Statutory Duties—Continued 
Statutes creating new, 264, 265, 280 
Also see Duty, Statutory Powers. 
Statutory Powers, 

AfBrmative or negative, 2G3 
As mandatory or directory, 264, 265 
In derogation of common right, 
246, 247 

In derogation of sovereignty, 244 
Legislative grants and, 245 
Statutory Remedies, 

See Remedies and Procedure; 
Remedial Statutes. 

Statutory Rules of Construction, 
Common law adopted, 394 
Computation of time, 415, 416 
Context, 426 
Contracts, 423 
Definitions, 376 

General and special provisions, 419 
Generally, 367 
Gender and number, 374 
Grammatical errors, 430 
Joint authority, 375 
Legislative intent and context, 370 
Natural rights, 428 
Non-teohnical terms, 373 
Offenses, penalties and indictments, 
422 

Penal statutes, 241, 301, 418 
Procedure, 423 
Punishment, 420 

Reason and spirit of the law, 425 
Retroactive effect, 421, 422, 423 
Revival, 371 

Section headings and headlines, 429 
Statutes in derogation of common 
law, 417 

Statutes in pari materia, 427 
Strict construction, 451 
Stock Value, 

Delegation of power to declare to 
corporation, 25 
Strict Construction, 

Abrogation of, of penal acts, 241, 
242 

As judicial attitude, 239 
As depending on kind of statute, 
239 


Strict Construction—Continued 
Basis for determining application 
of, 239 
Defined, 238 
Degrees of, 238 

Exemptions from taxation given, 
258 

Illustrated, 238 
In general, 238 
Legislative grants, 245 
Nature of right involved as requir¬ 
ing, 239 

Not applicable where language is 
clear, 238 

Not converse of liberal construc¬ 
tion, 235 

Of criminal statutes, 240 
Of exceptions, 299 
Of penal statutes, 240 
Of provisos, 297 
Of statute’s title, 100 
Private, special and local laws, 260 
Private rights and, 239 
Public welfare and, 239 
Quasi-criminal statutes, 'JJ/O 
Statutes in derogation of common 
law, 248, 249, 250 

Statutes ill derogation of common 
right, 246, 247 

Statutes ill derogation of sovor- 
eignty, 244 

Statutes part penal and part reme¬ 
dial, 243 

Statutes simplifying procedure, 266 
Statutes subject to, 238 
Taxation and revenue acts, 257 
Tariff acts, 258 

To make legislative intent effec¬ 
tive, 239 

To make statute operuto justly, 239 
To produce a desirable result, 239 
To restrict statute’s scope, 239 
Style of Act, 

See Enacting Clausa, 

Subject Matter, 

Amendatory acts and, 103 
Expression in title, 95, 96, 97, 98, 
99, 100 

Matters germane, 98 



Ihdex 


1003 


fLubjsct Matter—Continued 
Repealing acts and, 101 
Singleness ot subject or object, 95, 

98 

Test of duplicity of, Sfi 
Variance witli title, 101 
Also see Title and Subject Matter 
Subordinate Legislative Purpose, 162 
Sub-title, 

Aa aid to interpretation, 206 
Context and, 204 
SecUon-lieadlngs aa, 201 
Snspeiiaioii, 

Effect of, 323 

Of state law by Federal act, 323 
Statute of liniilatlona, 323 

— T — 

Taxation and Revenue Acts, 

Conslnied as a whole, 257 
Double taxation, 257 
CoiiaLruclioii of, generally, 270 
Exemptions from, how construed, 
258 

Individual rights and, 259 
Liberal construcUoii ot, 259 
Llborul construction of exemptions 
from, 258 

Not exi ended by implication, 267 
Peiialtlos and forfeitures of, 257 
Frlvlloge tax, 267 
I’ropoi'ly rights and, 257 
Ueasoiia tor liberal coiislniction of 
oxQiniUious from, 268 
Ilea,eons for strict construction ot, 
257 

Sales lax, 257 

Statutes dived ory where for dis¬ 
patch and uulConiiity, 270 
StaLutos iiuuuhil.ory regulallng as- 
sussniont, 270 
Tax siiloa under, 270 
Tax oil occuinUrions, 2B7 
Technical Turms, 

Coinmon law, 187 
Common meaning ot, and, 187 
Exiicrt tostlinony and, 22B 
How construed, 185, 187, 373 


Technical Terms—Continued 
In poor assistance act, 161 
Legal, 181 
Military, 187 

Presumption concerning, 187 
Words of arts, 187 
Temporary Provisions, 

Effect of. 323 
Terms of Court, 

Power to fix, 1 ^ 

Text Books, 

As aid to interpretation of slatntes, 

214 

Theaters, 

Location of, officer's power to 
license, 15 

Prohibition of Immoi al pictures in, 
statute construed, 186 
Time for Performance of Official 
Duties, 

See Official Action, Statutes Per¬ 
taining to. 

Time of Taking Effect, 

"After passage" defined, 101 
Amendment eHective in future, 109 
Amendments, 111 
Approval hy voters as, 106, 109 
Bills signed same day, 110 
Chapter numbers as determining 
priority of, 110 
Code provisions, 110 
Common law rules as to, lOG 
Completion of legislative process 
as, 107 

Computation of time, 113 
Constitutional provisions concern¬ 
ing, 105, 109 
Date of passage as, 106 
Effect ot referendum petition on, 
108 

Emergency clause as determining 
priority of, 110 
Emergency laws and, 108 
Executive inaction, effect on, 106 
Executive veto or approval as ef¬ 
fecting, 106 

Final passage defined, -}3 
First day of session as, lOG 
"From’’ defined, 109 
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Time of Taking Effect—Continued 
Future contingency as, 109 
Generally, 105 
“Immediately" defined, JOl 
Interpretation of law prior to, 
Invalid emergency provision and, 
108 

Laws enacted at same session and, 

no 

Numerical order of approval as de¬ 
termining priority of, ilO 
Of code’s provisions, 325 
Of referred and initiated laws, 67 
Partial postponement of etfective- 
neas, 108 

Potential existence of statute, 10,1 
Promulgation, proclamation and 
publication as, 106, 109 
Provisions delaying, 109, 113 
Provisions for immediate effective¬ 
ness, 107 

Purpose in delaying, 309 
Repeals and, 113 

Signing by respective speakers and, 
108 

Statutes fixing, 105 
“Subsequent to passage" defined. 
m 

"Until" "to", "till”, defined, m 
Wlien no time is fixed, 106 
Title, 

Amendatory acts and, 103, 118, 119 
Amendment by title only, 103, 121, 
123 

“And so fortli” m, 100 
As aid in interpretation of statute, 
206 

As a mark of Identification, 99 
As an index of statute, 99 
As a table of contents, 99 
As corroborating apparent legisla¬ 
tive intent, 206 

As indicative of legislative intent, 
206 

As part of statute, 87 
Cannot contradict clear enacting- 
clause, 206 

Cannot supply omissions or defects 
in statute, 206 


Title—Continued 
Codifications and, 128 
Constitutional requirements per¬ 
taining to, 87 

Construction of, generally, 100 
Containing reasons lor passage of 
statute, 99 
Context and, 201 

Correction of patent errors by, 206 
Defined, 87 

Degree of weight to be attached 
to, 206 
Effect of, 102 

Effect of construction, under con¬ 
stitutional provisions, 206 
Effect of plurality of subjects ex¬ 
pressed in, 102 

Effect of variance belweeii subject 
and, 10] 

Pailiu'e to properly express subject 
matter in, 116 

"For other purposes” In, 100 
Generality, excessive, 99 
Identification of statute repealed 
by, 136 

Implied repeals and, 101 
Interpolating words In, 100 
Initialed measure oonatrupd m 
light of, 206 
Joint resolution, 87 
Legislative power and, WO 
Liberal construction, 100 
Not a part of statute, 206 
Not conclusive of logislallve intent, 
206 

Of joint resolution, consulted in 
constriicUon, 206 

Of special la-yv, eonsulled tii con¬ 
struction, 206 

Plurality of subjects expressed In, 
1()2 

Repealing acta and, 101, 136 
Revisions and, 128 
Source of legislative intent in, 87 
Statute broader than, 96 
Strict construction, 100 
Subject matter of atalute not in, 
96 

Sufficiency of, 99,146 



Title—Continued 

Two distinct subjects expressetl m, 

96 

Unnecessavy recitals in, 102 
Variance between subject and. 101 
Title and Subject Matter, Constitu¬ 
tional Pioviaions Regarding, 
Amendatory acts and, 103 
Codification and, 97,128 
Constitutional amendments and, 97 
Construction of, 95 
Effect of non-compliance with, 96 
Exceptions to, 95, 57 
Generally, 95 

luseparnbllity of title and subject, 

9G, lie 

Joint resolutions and, 97 
Leg'lalaLlon subject to, 97 
Mandatory, 90 
"Matters" defined, 90 
Matters "Benuane’’ defined, !)8 
Multifarious provisions in statute, 

98, I'lG 

“Objoct’’ detluod, 95 
One Hubjooi defined, 95 
Partial invalldlLy due to failure of 
l.itle to properly express sub- 
Joot, 116 

Plurality ot subjects expressed in 
tUle, 102 
Purpose ot, 95 
Repealing aols and, 104, 136 
Heparabllity olausos, 115 
SliigloiioSH of KUbjeot nr object do- 
fined, 98 

StutuLo broader tiian title, 96, 14 
‘'Subject” defined, 95, 98 
Subject iiuiUor parilally expressed 
In Lltlo, 96, 116 

tiubject uiaUor not in tlUc, 96, 116 
Social welfaris aet and, 90 
Teat of dupllelLy, 99, 111 
Two subjeotH in l.lUo, 96 
Variance between title and sub¬ 
ject, 101, 116 
T’radu Tcrma, 

How conslrucd, 186, 187 
]n Liiril't act, 187 
Also HOC TecUnlcal Terms. 


Trial, 

Burden ot proof, 292 
Evidence, 291 

Statutes pertaining to, retroactive 
operation of, 292 
■Witnesses, 291 

-U — 

Unambiguous Statutes, 

Construction ot, 174, 175 
Necessity for construction of, 171 
Rule against construction of, 171 

Uncertainty, 

See Indefinite Terms, 

Unconstitutional Statutes, 

Amendment of, 117,123 
Amendatory acts as, J84 
In codes and revisions, 129 
Partial, 117 

Status after declaration of uncon- 
stltutionallty, 117 

Unemployment Compensation Law, 
Administrative construction of, 220 
Delegation of legislative power by, 

IS 

Federal, 2S4 

Unicameral Legislature, 6', 2S 

Uniform State Laws, 

As adopted laws, 236 
Declaratory of oommonf law, 7-), 

m 

Coustiuctlon of, 236, 247 
Design of, 23G 

Local doctrines conflicting with, 
236 

Proof ot statutes, J53 
Usage, 

As evidence ot statute’s meaning, 
218 

By public oflloers, as effecting in¬ 
terpretation, 218 

Cannot control plain language, 218 
Legialative acaulesence in, 218 
Local, 

Practical, public, general and of 
long duration, 218 
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Usage—Continued " 

Period of duration, as affecting -y^^aivev and Estoppel, 

weiglit of, in construction, 218 statutory Provisions and effect of, 
Also see Non-user. 272 


-V — 

Vagueness, 

See Indefinite Terms, 

Venue, 

Statute regulating, retrospective 
effect of, 288 
Vested Rights, 

Acts impairing, not legislative, 278 
Amendatory acts effecting, 295 
Appeals and effect on, 294 
Curative acts and, 278 
Pinal judgments as, 294 
In defenses, S35 
In exemptions, 280 
In procedure, 278, 317 
Preservation of, by saving danse, 
317 

Public good or justice as grounds 
for impairment of, 278 
Repeals and effect on, 296, 317 
Retrospective operation and, 278, 
279 

Statutory rights as, 287, 296 
Where right and procedure are in¬ 
separable, 278 
Veto and Approval, 

Appropriation hills, J/// 

Approval, 44 

As effecting date of statute’s effec¬ 
tiveness, 106 

Concurrent resolution and, U 
Constitutional provisions and, 44 
Effect of adjournment on, 44 
Failure to exercise, 44 
Generally, 44 

Items or parts of items, J/// 

Manner of presenting for approval, 

W 

Objections to statute, 44 
Recall of, 44 

Statement of reasons for, 44 
Time for, 44 
What constitutes, 4-i 
When effective, 44 


War, 

Individual rights and, 279 
Words and Phrases, 

"Able-bodied”, 351 
"Accrues’’, 349 
"Aetlons now pending’’, 277 
"After the year 1917", 277 
“Alimony", 204 
"All", 186 

"All acts or parts of acts Incon¬ 
sistent herewith", 307 
"All laws and parts of laws in con¬ 
flict herewith are expressly re¬ 
pealed", 307 
"All widows", 194 
Alteration, interpolation and elim¬ 
ination of, 200 
"And”, 188, 297 
"Any”, 186 
"Any othevB”, Jfll 
Approved usage of, 186 
Approved usage and tho meaning 
of, 185 

As intrinsic aids to construction, 
203 

“As an attorney’, 186 
Associated words, 190 
’’Aulhorized", 262 
"Banlcruptcy”, 331 
"Beneilts due", 238 
“Beyond the seas", JSS 
"Building", 336 
"But", 2,97 

"Carbonated beverages", 187 

"Carriage”, 238, 240 

Change of meaning of, hy time, 183 

“Child”, 189, 329 

"Children”, 187 

"Commerce”, 365 

Commercial and trade names, how 
construed, 186 
‘‘Commodity’, 355 
"Compliance with sentence", 240 
’■Creditor", 331 
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Words and Phrases—Continued 
Correction o£, 201 
Disjunctive and conjunctive -words, 

188 

"Dlstrihution", 301/ 

‘■Either”, 188 
Ejusdem generis. 101 
"Employee”, 332 
"Employing unit", 220 
"Every”, 186 

"Executive department”, 208 
Express mention and implied ex¬ 
clusion, 19 B 

Expressio cst exclusio alterlns, 195 
"Eaetory”, 265 
"Farmer”, 332 
"F, 0. B. tactory", 236 
Foreign, 187, 202 
"prom or alter the passing ot this 
act”, 211 

Full clfect given to all, 186 
Goneral and apoelnl words or terms, 

189 

Genetal rules tor interpretation ol, 

186 

“Hoad ol family”, 333 

”I-Iolr", 343 

"I-Ieroiil'ior", m, 349 

“Iloroiol'oro', 277 

How eonstruod, 186 

Innccuratfl, Inapt and awkward, 197 

“Incomo”, 351 

"Income, claim, or duinand", 332 

ludoflnlU!, 198 

In gonoriil, 386 

"luJiu'ioH to Uio person'', lJj8 

"In need", S,H 

"Insolvency", 331 

"Issue", 137 

"ILlnovant inorcUaut", 208 
"Juror", 210 
"lan", 343 
"EnhovOA’”, Sdfl 
"Laud", 139 

"Lnwyov”. 330 

Logioliitlve alltsvlug mean¬ 

ing ol, 136 

LcglBliitlvo Intent and meaulug oi, 
186 


Words and Phrases—Continued 
“Lineal heir”, 341 
“Locomotive engine”, 186 
“May”, 262 

"May and shall", 262 
"May be sentenced", 261 
"Money, goods, wares, merchan¬ 
dise, or other property". IHO 
More than one common meaning 
of, 186 

More than one meaning of, 186 
"Motor vehicle”, 24 O 
"Must". 262 

"Must inform the defendant", 266 
"Murder", 187 
"Needy persons”, 187 
"Next o£ kin”, 341 
Noscltur a sociis, 190 
Obligations”, 204 
■Or”, 188 

'Other business”, 191 
"Other places", 191 
"Other property", 191 
“Others”, 191 
"Ought”, 262 

"Parent, child, or dependent rela¬ 
tive”, 241 

“Penalty incurred", 296 
"Preceeding”, 295 
"Provided”, 297 
"Public ofacers”, SSO 
"Punishment”, 849 
Eeddendo singula smgulls, 194 
Relative and qualifying, 193 
"Resonrees", 351 
"Said", 193 
"Securities", 354 
"Self-propelled vehicle", 240 
"Separate estate”, 187 
"Shall”, 262 

"Shall he the duty”, 252 
"Shall be lawful". 262 
"Shall have the power", 262 
"Sheathing", 187 

"So as to read as folloTva”, 295, 304, 
306 

"Splvlts”, 186 
"Steal", 187 
"Structure”, 335 
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Words and Plirases-Continued 
‘'Subcontractor’’, 33S 
"Subsistence", 204 
"Such", 193 
Tecbnical, 187 
"The", 186 
'TO act’’, 304 
"Thereafter", 277 
"Theretofore’’, 277 
"Tomato", 186 

"Tools or iinplemenls of trade", 78(1 
"To persons and property", fHI 
"Transient", 351 
"Yendor", 354 
"Wagon”, M 
"Wliich", 193 

With special meaning, 187 
"Within the piirylew", 307 
Why given ordinary and naliiral 
meaning, 186 
"Widow", 341 
"Wife", 341 


Words and Plirases-Contiuned 
Words of coininon usage, how con¬ 
strued, 186 
"Writing", 186 

Also sec Statutory Dehnltloiis, 
Wills and Admlnlslrailon, 

See Descont and Dislrlbiition, 
Witness, 

Competency of, retroactiyc effect of 
slatiile iierlaiiilng to, 291 
Wilding parly to action, m 

Workinoii’s Compmifliilloii Act, 
Generally, 238,342 
‘Minor’ ill, (leaned, 1308 
Wrongful Conduct, 

Crenlloii of exceptions from slaliile 
by, 276 
Fraud ns, 276 

Maiidalory coiistriiclioiiolfocledby, 
276 

Murder ns, 276 




